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LAWS  OF  NEW  Y.ORK-1877 


CHAPTER  2IO. 

**An  Act  to  incorporate  the  New  York  State  Bar  Association. *' 

Passed  May  2,  1877. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly^  do  enact  as  follows: 

Section  i.  Tlie  members  of  the  voluntary  association,  whicli  was 
formed  in  the  city  of  Albany,  November  twenty-first,  eighteen  hun- 
dred and  seventy-six,  under  the  name  of  the  New  York  State  Bar 
Association,  of  which  association  John  K.  Porter,  of  the  first 
judicial  district,  is  president,  and  Charles  W.  Sanford,  of  the  first 
judicial  district;  John  J.  Armstrong,  of  the  second  judicial  district; 
Samuel  Hand,  of  the  third  judicial  district;  Piatt  Potter,  of  the 
fourth  judicial  district;  William  C.  Ruger,  of  the  fifth  judicial  dis- 
trict; Horatio  Ballard,  of  the  sixth  judicial  district;  James  L.  Angle, 
of  the  seventh  judicial  district,  and  Myron  H.  Peck,  of  the  eighth 
judicial  district,  are  vice-presidents,  and  of  which  the  judges  of  the 
United  States  Courts,  residing  in  this  State,  the  judges  of  the  Court 
of  Appeals,  and  justices  of  the  Supreme  Court  of  this  State  are  hon* 
orary  members,  and  all  persons  who  shall  hereafter  be  associated 
with  them  are  hereby  created  a  body  corporate,  under  the  name  of 
the  "  New  York  State  Bar  Association."  And  the  said  association 
is  formed  to  cultivate  the  science  of  jurisprudence,  to  promote  re- 
form in  the  law,  to  facilitate  the  administration  of  justice,  to  elevate 
the  standard  of  integrity,  honor  and  courtesy  in  the  legal  profes- 
sion, and  to  cherish  the  spirit  of  brotherhood  among  the  members 
thereof. 

Sec.  2.  Said  corporation  shall  have  power  to  acquire  by  lease  or 
purchase,  suitable  buildings,  library  and  furniture  for  the  use  of  the 
corporation;  to  borrow  money  for  such  purposes  and  issue  bonds 
therefor,  and  to  secure  the  same  by  mortgage,  and  generally  to  ac- 
quire and  take  by  purchase,  g^ft,  devise,  bequest,  subject  to  the  pro- 
▼isions  of  law  relating  to  devises  and  bequests  by  last  will  and  testa- 
ment or  otherwise,  and  to  hold,  transfer  and  convey  all  or  any  such 
real  and  personal  property  as  may  be  necessary  for  attaining  the 
objects,  and  carrying  into  effect  the  purposes  of  such  corporation. 

Sec.  3.  The  constitution,  by-laws,  rules  and  regulations  originally 
adopted  by  said  voluntary  association  shall  be  the  constitution,  by- 
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Uws,  rules  and  regulations  of  the  corporation  hereby  created, 
which  shall  have  power  from  time  to  time  to  alter,  modify  and 
change  the  same;  and  the  members  of  the  executive  committee  of 
said  association  shall  be  the  first  trustees  of  the  corporation  hereby 
created,  and  continue  to  be  such  trustees  until  others  are  elected  in 
their  places  as  prescribed  by  said  constitution  and  by-laws,  and 
the  several  ofHcers  and  committees  of  said  association  shall  be  the 
officers  and  committees  of  the  corporation  hereby  created  with  the 
powers  and  duties  prescribed  by  said  constitution  and  by-laws,  rules 
and  regulations,  until  their  successors  shall  be  similarly  duly  elected 
and  installed. 

Sec.  4.  All  property,  rights  and  interests  of  the  said  association 
now  held  by  any  or  either  of  the  oflficers  thereof,  or  by  any  person 
or  persons  for  its  use  and  benefit  shall,  by  virtue  of  this  act,  vest  in 
and  become  the  property  of  the  corporation  hereby  created,  subject 
to  the  payment  of  the  debts  of  said  association,  if  any;  all  interest 
of  any  member  of  said  association,  and  of  the  corporation  hereby 
created,  in  such  property,  shall  terminate  and  vest  in  the  corpora- 
tion upon  his  ceasing  to  be  a  member  thereof. 

Sec.  5.  This  corporation  shall  possess  the  powers  and  be  subject 
to  the  liabilities  prescribed  by  the  third  title  of  the  eighteenth  chap- 
ter of  the  first  part  of  the  Revised  Statutes.  This  corporation  shall 
deposit  a  copy  of  its  charter,  constitution  and  by-laws,  and  of  each 
of  its  annual  reports,  in  the  State  Library  at  Albany,  and  each  of 
the  libraries  provided  for  the  use  of  the  justices  of  the  Supreme 
Court  in  the  several  counties  of  the  State.  It  shall  be  the  duty  of 
every  local  bar  association  to  deposit  with  the  New  York  State  Bar 
Association,  a  copy  of  its  act  or  certificate  of  incorporation,  or  its 
articles  of  association,  and  its  constitution  and  by-laws  and  its 
annual  report 

Sbc.  6.  This  act  shall  take  efiFect  immediately. 
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CONSTITUTION 


I.  —  NAME. 

This  Association  shall  be  called  "  The  New  York  State  Bar  Asso- 
ciation." 

II.  — OBJECT. 

The  Association  is  formed  to  pultivate  the  science  of  jurispru- 
-dence,  to  promote  reform  in  the  law,  to  facilitate  the  administration 
of  justice,  to  elevate  the  standard  of  integrity,  honor  and  courtesy 
in  the  legal  profession,  and  to  cherish  a  spirit  of  brotherhood 
among  the  members  thereof. 

III.  — MEMBERS. 

The  Delegates  and  Alternates  selected  to  attend  the  first  meeting 
for  the  organization  of  the  Association  (November  21,  1876)  are 
"hereby  declared  to  be  members  thereof,  provided  they  shall  (on  or 
before  the  ist  day  of  May,  1877)  pay  the  admission  fee  and  sub- 
scribe to  this  Constitution,  or  otherwise  in-  writing  notify  the  Secre- 
tary of  their  acceptance  of  membership. 

Any  member  of  the  legal  profession  in  good  standing,  residing  or 
practicing  in  the  State  of  New  York,  who  shall  have  been  at  the 
Bar  of  this  State  at  least  three  years,  may  become  a  member  by 
vote  of  the  Association,  on  open  nomination  after  a  report  of  the 
Committee  on  Admissions,  or  of  the  Executive  Committee  upon 
recommendation  of  the  Committee  on  Admissions;  and  on  sub- 
-scribing  to  this  Constitution  (or  otherwise  in  writing  notify  the 
Secretary  of  his  acceptance  of  membership),  and,  within  the  period 
limited  by  the  By-Laws,  paying  the  annual  dues  of  the  current  year. 
But  no  person  shall  be  entitled  to  vote  at  any  meeting  of  the  Asso- 
ciation until  he  shall  have  been  a  member  for  at  least  six  months 
preceding  the  said  meeting..  The  Judges  of  the  United  States 
•Courts  residing  in  this  State,  the  Judges  of  the  Court  of  Appeals, 
and  the  several  Justices  of  the  Supreme  Court  of  this  State  shall. 
during  their  respective  terms  of  office,  be  honorary  members  of  this 
Association.  Other  honorary  members  may  be  elected  by  the  Asso- 
ciation.    (Amended  January  21,  1903,  and  January  17,  1906.) 

Pursuant  to  Art.  Ill,  the  Association,  at  the  Annual  Meeting, 
September,  1882  (Reports,  vol.  VI,  p.  130),  it  was  unanimously 

Resolved,  That  this  Association  admits  among  the  honorary  mem- 
"bers  such  resident  members  of  the  Bar  of  the  State  of  New  York 
-*«  may  at  any  time  hold  any  of  the  following-named  offices,  to  wit : 
i'resident  of  the  United  States,  Vice-President  of  the  United  States, 
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members  of  the  President's  Cabinet,  United  States  Senators  from 
this  State,  Governor  of  this  State,  Attorney-General  of  this  State, 
Envoy  or  Minister  of  the  United  States  to  any  foreign  oountry; 
Member  appointed  on  the  part  of  the  United  States,  of  any  inter- 
national tribunal;  and  that  the  Secretary  is  directed  to  enroll  them 
accordingly. 

IV.— OFFICERS. 

The  officers  of  the  Association  shall  be  a  President,  nine  Vice- 
Presidents,  one  to  be  chosen  from  each  judicial  district,  an  Execu- 
tive Committee,  a  Committee  on  Admissions,  a  Committee  OD 
Grievances,  a  Committee  on  Law  Reform,  a  Committee  on  Prizes, 
a  Committee  on  Legal  Biography,  a  Secretary  and  a  Treasurer,  all 
of  whom  shall  (for  the  period  until  the  ist  day  of  January,  1878) 
be  elected  at  the  meeting  at  which  this  Constitution  is  adopted. 
And  thereafter  they  shall  be  elected  in  the  manner  hereinafter  pre- 
scribed.    (Amended  January  21,  1902;  amended  January  24  1908.) 

v.—  PRESIDENT 

The  President,  or  (in  his  absence)  one  of  the  Vice-Presidents,  or 
(in  the  absence  of  all  of  them)  one  of  the  members  shall  preside  at 
all  meetings  of  the  Association. 

The  President  shall  be  ex  officio  a  member  of  the  Executive 
(Committee. 

VI.— EXECUTIVE  COMMITTEE. 

The  Executive  Cx)mmittee  shall  consist  of  twenty-seven  members, 
of  whom  three  shall  reside  in,  and  be  selected  from  each  judicial 
district,  and  shall  compose  a  District  Executive  Committee  thereol 
(Amended  January  24,  1908.) 

This  Committee  shall  manage  the  affairs  of  the  Association,  sub- 
ject to  the  provisions  of  the  Constitution  and  By-laws,  and  shall 
be  vested  with  the  title  to  all  its  property,  as  Trustee  thereof,  until 
the  Association  shall  be  incorporated,  and  when  incorporated  shall 
have  power  to  accept  the  act  of  incorporation  for  and  on  behalf  of 
the  Association  and  nil  its  members ;  By-laws  may  be  adopted  at  any 
annual  meeting  of  the  Association  by  a  majority  vote  of  the  mem- 
bers present;  and  the  Executive  Committee  may  make  By-laws  for 
the  Association,  subject  to  amendment  by  the  Association. 
(Amended  January  21,  1902.) 

At  meetings  of  this  Committee,  the  member  or  members  in 
attendance  from  each  judicial  district  shall  be  entitled  to  three 
votes  to  be  cast  by  him  or  them,  separately  or  together,  as  he  or 
they  may  determine.  Each  District  Committee,  under  direction  of 
the  General  Committee,  may  exercise  such  of  its  powers,  in  or  for 
the  district,  as  from  time  to  time  shall  be  authorized  by  this  Gen- 
eral Committee,  and  such  other  powers  as  the  Constitution  and 
By-laws  shall  vest  in  them. 
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VII.— COMMITTEE  ON  ADMISSIONS. 

The  Committee  on  Admissions  shall  consist  of  thirty-six  mem- 
bers»  of  whom  four  shall  reside  in  and  be  selected  from  each 
judicial  district,  and  compose  a  District  Committee  on  Admissions 
thereof,  and  each  of  whom  shall  have  practiced  law  in  this  State  at 
least  ten  years.     (Amended  January  24,  1908.) 

The  proceedings  of  this  Committee  shall  be  deemed  confidential 
and  shall  be  kept  secret,  except  so  far  as  written  or  printed  reports 

of  the  same  shall  be  necessarily  and  officially  made  to  the  Asso- 
ciation. 

VIII.— COMMITTEE  ON  GRIEVANCES. 

The  Committee  on  Grievances  shall  consist  of  twenty-seven  mem- 
bers, not  more  than  three  of  whom  shall  reside  in  the  same  judicial 
district.     (Amended  January  24,  1908.) 

This  (Committee  may  receive  and  hear  all  complaints  preferred  by 
any  member  against  any  other  member  for  misconduct  in  his  rela- 
tions to  the  Association,  or  in  his  profession,  provided  the  same  be 
in  writing,  plainly  and  specifically  stating  the  matter  complained  of, 
and  subscribed  by  the  complainant. 

This  Cx>mmittee  may  also,  at  its  discretion,  hear  any  specific  com- 
plaint which  may  be  made  to  it  by  any  member  in  writing,  affecting 
the  interests  of  the  legal  profession,  the  practice  of  law,  or  the  ad- 
ministration of  justice,  and  may  report  thereon  to  the  Association, 
with  such  recommendations  as  it  may  deem  advisable. 

All  complaints  so  made  shall  be  considered  and  disposed  of  by 
this  Committee  in  the  manner  provided  in  the  By-laws. 

The  proceedings  of  this  Cx)mmittee  shall  be  deemed  confidential 
and  kept  secret,  except  so  far  as  written  or  printed  reports  of  the 
same  shall  be  necessarily  and  officially  made  to  the  Association. 

IX.— COMMITTEE  ON  LAW  REFORM. 
The  Cx)mmittee  on  Law  Reform   shall  consist  of  twenty-seven 

members,  no  four  of  whom  shall  reside  in  the  same  judicial  district. 
(Amended  January  24,  1908.) 

It  shall  be  the  duty  of  this  Committee  to  consider  and  report  to 
the  Association  such  amendments  of  the  law  as  in  its  opinion 
should  be  adopted,  also  to  scrutinize  proposed  changes  of  the  law, 
and  when  necessary  report  upon  the  same,  also  to  observe  the 
practical  working  of  the  judicial  system  of  the  State,  and  recom- 
mend by  written  or  printed  report,  from  time  to  time,  any  changes 
therein  which  observation  or  experience  may  suggest 

X.— COMMITTEE  ON  PRIZES. 

The  Committee  on  Prizes  shall  consist  of  so  many  members  as 
the  Association  shall  appoint  from  year  to  year. 

It  shall  be  its  duty  to  make  rules  for  contests  for  such  prizes  as 
may  be  instituted  by,  or  under  the  sanction  of  the  Association,  and 
to  examine  and  pass  upon  the  merits  of  every  original  production 
offered  in  accordance  therewith. 
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XL— COMMITTEE  ON  LEGAL  BIOGRAPHY. 

The  Committee  on  Legal  Biography  shall  consist  of  so  many 
members  as  the  Association  shall  appoint  from  year  to  yeas. 

It  shall  be  its  duty  to  provide  for  the  preservation  among  the 
archives  of  the  Association  of  suitable  written  or  printed  memorials 
of  the  lives  and  characters  of  distinguished  deceased  members  of 
the  Bar  of  the  State. 

XII.— STANDING  COMMITTEES. 

Every  Standing  Committee  shall,  at  each  stated  annual  meeting 
report  in  writing  a  summary  of  its  proceedings  since  its  last  annual 
report  (except  such  matters  as  the  Constitution  or  By-laws  require 
to  be  kept  secret)  together  with  any  suggestions  deemed  suitable 
and  appertaining  to  its  powers,  duties  or  business. 

A  general  summary  of  all  such  annual  reports  and  of  the  proceed- 
ings of  the  Annual  meetings  shall  be  prepared  and  printed  by  and 
under  the  direction  of  the  Executive  Committee,  together  with  the 
Constitution  and  By-laws  (as  then  existing),  names  and  residences 
of  Officers,  Standing  Committees  and  members  of  the  Association, 
as  soon  as  practicable  after  each  Annual  Meeting. 

XIII.— RECORDING  SECRETARY. 
The  Secretary  shall  keep  a  record  of  the  proceedings  of  all  meet- 
ings of  the  Association,  and  discharge  such  other  duties  as  shall 
be  required  of  him  by  the  Association,  and  by  the  Executive  Com- 
mittee.    (Amended  January  21,  1902.) 

XIV. —  Eliminated  January  21,  1902. 

XV.— TREASURER. 

The  Treasurer  shall  collect  and  (by  order  of  the  Executive  Com- 
mittee) disburse  the  moneys  of  the  Association,  and  discharge  such 
other  duties  as  shall  be  required  of  him  by  the  Association  or  the 
Executive  Committee. 

The  Treasurer  of  this  Association  shall  give  security  in  such 
sum  and  in  such  form  for  the  safe-keeping  and  accounting  for 
moneys  of  the  Association  coming  into  his  hands,  as  shall  be 
required  by  the  Executive  Committee.    (Amended  January  21,  1902.) 

XVI.— OTHER  COMMITTEES. 
The  Association  may  provide  in  its  By-laws  for  other  Standing 
Committees,  and  no  matter  shall  be  referred  to  a  special  committee 
which  is  relevant  to  the  function  of  any  Standing  Committee. 

XVII.— LIABILITIES. 
No  officer  or  committee,   or  other  person  shall  have  power  to 
make  the  Association  liable  for  any  debt  amounting  to  more  than 
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one-half  of  the  excess  of  money  in  the  Treasurer's  hand,  beyond 
that  required  to  meet  prior  liabilities,  nor  to  make  any  contract 
binding  personally  any  member  of  the  Association. 

XVIIL— MEETINGS. 

The  Annual  Meeting  of  the  Association  shall  be  held  on  the  third 
Tuesday  of  January  in  each  year  at  the  city  of  Albany;  provided, 
however,  that,  by  a  two-thirds  vote  at  any  Annual  Meeting,  the  fol- 
lowing Annual  Meeting  may  be  held  at  any  other  city  of  the  State. 
By  a  similar  vote  any  meeting  may  adjourn  to  any  date  or  to  any 
other  place  within  the  State.    (Amended  January  21,  1903.) 

Special  meetings  may  be  called  at  any  time  by  the  President  or 
Executive  Committee  of  their  own  motion;  and  shall  be  called  by 
the  Secretary  upon  the  request  of  fifty  members,  in  writing  specify- 
ing the  purpose  thereof.  At  such  Special  Meeting  no  business 
shall  be  transacted  except  such  as  shall  be  specified  in  the  notice 
thereof.  At  every  meeting  of  the  Association  the  presence  of 
twenty-five  members  shall  constitute  a  quorum.  The  Executive 
G^mmittee  and  the  Committee  on  Law  Reform  shall  meet  in  joint 
session  on  the  first  Friday  in  December,  or  at  such  other  time  as 
the  chairmen  of  said  committees  may  order,  but  before  such  An- 
nual Meeting,  and  shall  prescribe  such  subjects  for  consideration 
at  the  Annual  Meeting  as  said  committee  shall  deem  advisable. 
Due  notice  of  the  time  and  place  of  the  Annual  Meeting  shall  be 
given  to  each  member  of  the  Association  on  or  before  January 
first  preceding  such  meeting,  which  notice  shall  specify  the  matters 
to  be  brought  before  the  Annual  Meeting  as  ordered  by  said  com- 
mittees. The  actual  expenses  of  said  Executive  Committee  and 
said  Committee  of  Law  Reform,  when  certified  by  the  chairman 
of  said  committees  respectively,  shall  be  paid  by  the  Association. 

Nothing  herein  contained  shall  prevent  the  consideration  at  the 
Annual  Meeting  of  any  other  business  that  may  be  regularly 
brought  before  it. 

Each  county,  city  or  local  Bar  Association  of  this  State  may 
annually  appoint  delegates,  not  exceeding  three  in  number,  to  the 
next  meeting  of  this  Association;  such  delegates,  if  not  regular 
members  of  this  Association,  shall  be  entitled  to  all  the  privileges 
of  membership  at  and  during  the  said  meeting,  except  that  of 
voting.     (Amended  January  16,  1907.) 

XIX.—  FEES. 

The  annual  dues  of  members  shall  be  five  dollars,  and  shall  be 
payable  yearly  on  or  before  the  first  of  May  in  each  year. 

Annual  dues,  at  the  option  of  any  member,  may  be  commuted  by 
the  payment  of  fifty  dollars  at  one  time;  and  thereafter  no  further 
dues  shall  be  payable  by  any  such  member. 
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XX.— EXPULSION. 

Any  member  may  be  suspended  or  expelled  for  misconduct  in 
his  relations  to  the  Association,  or  in  his  profession,  after  convic- 
tion thereof  by  such  method  of  procedure,  as  may  be  prescribed  by 
the  By-laws,  and  all  interest  in  the  property  of  the  Association,  of 
persons  ceasing  to  be  members  by  expulsion,  resignation  or  other- 
wise, shall  thereupon  vest  absolutely  in  the  Association. 

XXL— ELECTIONS. 

At  each  Annual  Meeting  there  shall  be  elected  by  ballot  the 
Officers  of  the  Association,  who  shall  hold  their  office  from  the 
close  of  one  Annual  Meeting  until  the  close  of  the  succeeding 
Annual  Meeting. 

In  case  of  a  vacancy  in  any  office  it  shall  be  filled  by  appointment 
by  the  Executive  Committee;  which,  however,  can  appoint  a  Vice- 
President  only  to  the  office  of  President. 

XXIL—  AMENDMENTS. 
This  constitution  shall  go  into  effect  immediately.  It  can  be 
amended  only  by  a  two-thirds  vote  of  the  members  present  at  a 
meeting  of  iJie  Association,  after  notice  of  the  proposed  amend- 
ment, subscribed  by  at  least  ten  members,  shall  have  been  given  at 
the  next  previous  meeting,  and  notice  of  the  same  shall  have  been 
also  given  by  the  Secretary  in  the  notices  of  the  meeting,  and  by 
the  vote  of  at  least  fifty  members  in  favor  of  such  amendment 
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L  — PRESIDING  OFFICERS. 

The  President,  and  in  his  absence,  the  Vice-President,  shall  pre- 
side at  all  meetings  of  the  Association.  If  neither  of  these  officers 
be  present,  a  President,  pro  tern.,  shall  be  chosen  by  and  from  the 
attending  members. 

II. —  ORDER  OF  BUSINESS. 

At  annual  and  adjourned  meetings,  after  the  appropriate  opening 
thereof,  the  Order  of  Business  will  be: 

1.  Reading  of  the  Minutes  of  the  preceding  meeting. 
3.  Nominations  for  Membership. 

3.  Report  of  Executive  Committee. 

4.  Report  of  Treasurer. 

5.  Report  of  Committee  on  Admissions. 

6.  Election  of  Members. 

7.  Election  of  Officers. 

8.  Reports  of  other  Standing  Committees. 
9;  Reports  of  other  Special  Committees. 

la  Special  Orders. 

II.  Miscellaneous  Business. 

This  order  of  business  may  be  changed  at  any  meeting  by  vote  of 
a  majority  of  the  members  present  And,  except  as  otherwise  pro- 
Tided  by  the  Constitution  or  By-laws,  the  usual  Parliamentary 
rules  and  orders  will  govern  the  proceedings. 

III.  -  SECRETARIES. 

The  Recording  Secretary  will  keep  a  record  of  the  proceedings 
of  the  Association,  and  of  such  other  matters  as  may  be  directed 
by  the  Association  to  be  placed  on  its  files  or  record;  will  keep  an 
accurate  roll  of  officers  and  members,  and  notify  officers  and  mem- 
bers of  committees  of  their  election  or  appointment:  will  issue 
notices  of  all  meetings,  with  a  brief  note  in  case  of  special  meet- 
ings, of  the  object  for  which  they  are  called;  will  promptly  furnish 
the  Treasurer  with  the  names  of  persons  elected  members,  and  will 
keep  the  seal  of  the  Association. 
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The  Corresponding  Secretary  (with  the  concurrence  of  the  Presi- 
dent, when  by  the  latter  deemed  expedient)  will  conduct  the  corre- 
spondence of  the  Association. 

IV.  — TREASURER. 

The  Treasurer  will  keep  an  accurate  roll  of  the  members;  will 
notify  members  of  their  election;  will  collect,  and  under  direction 
of  the  Executive  Committee,  expend,  deposit  or  invest  the  funds 
of  the  Association;  will  keep  regular  accounts  in  books  of  the 
Association,  which  accounts  shall  be  open  to  inspection  by  any 
member  of  the  Executive  Committee;  and  will  report,  in  writing  at 
each  stated  meeting,  and  to  the  Executive  Committee,  as  and  when 
required  by  them,  the  financial  condition  of  the  Association.  His 
report,  at  each  Annual  Meeting  of  the  Association,  shall  exhibit  a 
statement  of  receipts  and  expenditures  for  the  year,  and  of  out- 
standing obligations  and  appropriations,  aad  an  estimate  of  re- 
sources and  expenditures  for  the  ensuing  year.  And  his  accounts 
shall  at  all  times  be  subject  to  examination  and  audit  by  the 
Executive  Committee  and  by  the  Association,  or  by  a  Special 
Committee  appointed  for  that  purpose. 

V.  —  EXECUTIVE  COMMITTEE. 

The  Executive  Committee,  subject  to  the  control  of  the  Asso- 
ciation, and  within  the  limits  of  power  prescribed  by  the  Constitu- 
tion and  By-laws,  may  make  such  provisions  and  regulations  and 
take  such  action  as  shall  by  them  be  deemed  necessary  or  proper 
for  conduct  of  the  affairs  and  protection  and  disposition  of  the 
property  of  the  Association. 

There  will  be  a  meeting  of  the  Committee  on  the  22d  day  of 
November,  1876,  and  an  Annual  Meeting  thereof  at  the  city  of 
Albany,  on  the  day  preceding  the  Annual  Meeting  of  the  Associa- 
tion, and  such  other  meetings  as  they  may  appoint;  and  representa- 
tives from  five  judicial  districts,  or  seven  members,  will  be  a 
quorum  for  the  transaction  of  business.  They  shall  choose  from 
their  number  a  Chairman  and  Secretary,  and  each  District  Execu- 
tive Committee  shall  choose  from  their  number  a  Chairman  there- 
of; and  they  shall  keep  a  record  of  their  proceedings  and  report  the 
same  at  each  stated  meeting  of  the  Association,  with  such  recom- 
mendations as  they  may  deem  advisable. 

Under  regulations  to  be  prescribed  by  this  Committee,  they  may 
provide  for  action  upon  any  subject  or  class  of  subjects  through 
correspondence.     Either 

First.  Whereby  the  individual  votes  of  the  several  members  of 
the  General  Executive  Committee  can  be  certified  to  the  Secretary 
thereof:  in  which  case  ten  negative  votes  (if  returned  to  him  within 
a  period  to  be  prescribed  by  the  Committee)  shall  prevent  the 
adoption  of  any  resolution  so  acted  upon;  or. 
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Second.  Whereby  the  votes  of  the  various  District  Committees 
•can  be  certified  by  the  respective  Chairman  thereof,  to  the  Secre- 
tary of  the  General  Executive  Committee;  in  which  case,  however, 
no  resolution  shall  be  regarded  as  adopted  unless  it  receives  the 
certified  approval  of  at  least  five  of  the  District  Committees. 

Subject  to  the  control  of  the  General  Committee,  and  under 
regulations  prescribed  by  them,  their  powers,  in  any  matter  or 
matters  pertaining  only  to  a  district,  may  be  exercised  by  the 
District  Committee  of  such  district,  which  Committee,  subject  to 
the  like  control  and  regulation,  may  also  call  meetings  of  the 
members  of  the  Association  residing  and  practicing  within  the 
district,  to  consider  such  matters. 

VI.  —  COMMITTEE  ON  ADMISSIONS. 

The  Committee  on  Admissions  will  meet  at  the  city  of  Albany 
on  the  I2th  day  of  December,  1876,  and  on  the  day  preceding  each 
Annual  Meeting  of  the  Association,  and  at  such  other  times  and 
places  as  they  may  appoint,  and  five  members  will  be  a  quorum  for 
the  transaction  of  business.  They  shall  choose  from  their  number 
a  Chairman  and  Secretary. 

Candidates  for  membership  must  be  proposed  in  writing  by  one 
or  more  members  of  the  Association;  and  any  members  of  the 
Committee  on  Admissions  in  the  district  where  the  nominee  re- 
sides or  practices  may  affix  thereto  the  approval  of  the  Committee 
on  Admissions,  and  transmit  the  same  to  the  Secretary  of  the 
Executive  Committee  for  further  action.  Proposals  of  the  candi- 
dates for  membership  will  state  the  name  of  the  candidate,  his 
place  of  residence  or  business,  the  time  and  place  of  his  admission 
to  the  bar,  and  such  particulars  as  may  best  make  known  his  char- 
acter and  professional  status. 

Each  District  Committee,  in  accordance  with  the  regulations  pre- 
scribed by  the  General  Committee,  may  examine  into  the  qualifica- 
tions of  any  candidate  and  transmit  a  report  thereon  to  the  Secre- 
tary of  the  Executive  Committee. 

The  proceedings  of  the  General  Committee  and  of  each  District 
Committee  shall  be  secret  and  confidential,  except  as  communi- 
cated between  the  Committees  or  two  members  thereof,  or  as 
publicity  is  required  under  the  Constitution. 

It  shall  be  the  duty  of  the  Committee  on  Admissions  to  seek  to 
bring  into  membership  of  the  Association  all  the  lawyers  in  the 
respective  judicial  districts  of  the  State,  of  honorable  standing  in 
the  profession,  who  have  been  at  the  bar  at  least  three  years. 

VII.  —  ELECTION  OF  MEMBERS. 

A  vote  of  the  Association,  when  taken  upon  the  candidate  for 
membership,  shall  be  by  bafhot,  and  qne  negative  vote  in  every 
four  shall  exclude  the  candidate. 
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No  person  so  excluded  shall  be  again  proposed  in  one  year 
thereafter,  nor  be  voted  upon  by  the  Executive  Conunittee.  And  if 
any  person  elected  does  not,  within  three  months  after  notice  thereof, 
pay  his  dues,  and  sign  the  Constitution  and  By-laws,  or,  by  letter  to 
the  Secretary,  authorize  him  to  affix  his  name  thereto,  he  shall  be 
regarded  as  having  declined  to  become  a  member.  (Amended  Janu* 
ary  21,  1903.) 

VIII  — NON-PAYMENT  OF  DUES. 

If  any  member  fails  to  pay  his  yearly  dues  within  one  month 
after  the  first  day  of  May,  when  the  ^me  become  payable,  it  will 
he  the  duty  of  the  Treasurer  to  serve  upon  him  personally,  or  by 
mail,  a  copy  of  this  By-law,  and  notice  that  unless  the  same  are 
paid  within  one  month  thereafter,  the  default  will  be  reported  to 
the  Executive  Committee,  which  may,  by  order,  without  further 
notice,  cause  the  name  of  such  member  to  be  stricken  from  the 
rolls,  and  his  membership  and  all  rights  in  respect  thereof  will 
thereupon  cease.  The  names  of  those  so  stricken  from  the  member- 
ship roll  by  order  of  the  Executive  Committee  for  non-payment  of 
dues,  may  be  published,  by  direction  of  the  Executive  Committee,  in 
a  list  of  members  dropped  for  non-payment  of  dues  in  the  annual 
report  of  the  proceedings  of  the  Association.  But  upon  his  written 
application,  satisfactorily  explaining  the  default,  and  upon  payment 
of  all  dues  to  the  date  thereof,  the  Executive  Committee  shall  have 
power  to  remit  the  penalty  of  this  By-law.  (Amended  January  24, 
1908.) 

IX.— COMMITTEE  ON  GRIEVANCES. 

The  Committee  on  Grievances  shall  choose  from  their  number  a 
Chairman  and  a  Secretary,  and  shall  meet  on  the  day  preceding 
each  Annual  Meeting  of  the  Association,  and  at  such  other  times 
as  they  may  appoint  And  twelve  members  will  be  a  quorum  for 
transaction  of  business. 

Whenever  a  complaint  is  presented  to  the  Committee,  the  Chair- 
man will  refer  the  same  to  a  sub-committee  of  not  less  than  three 
members  of  the  Committee  residing  in  the  district  where  the  per- 
son complained  of  resides,  or  an  adjoining  district,  and  the  Secre- 
tary will  transmit  to  them  the  complaint  and  notice  of  such 
reference. 

If  the  sub-committee,  to  whom  a  complaint  is  so  referred,  shall 
be  of  opinion  that  the  matters  alleged  are  of  sufficient  importance, 
they  will  cause  to  be  served  upon  the  person  complained  of,  a  copy 
of  the  complaint,  together  with  not  less  than  ten  days'  notice  of  the 
time  and  place  of  investigation,  which  notice  shall  also  state  the 
names  of  such  sub-committee,  and  they  will  cause  a  similar  notice 
to  be  served  on  the  complainant.  The  answer  or  defence  to  such 
complaint  must  be  in  writing.  At  the  time  and  place  so  ap^ 
pointed  (or  to  which  the  hearing  may  be  adjourned),  the  sub-com- 
mittee will  proceed  to  consider  the  case  upon  the  complaint,  and  if 
an  answer  is  so  interposed,  upon  such  answer  and  the  evidence. 
Upon  the  hearing,  each  party  may  appear  personally  and  by 
counsel,   who    must   be   members   of   the    Association.     Witnesses 
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shall  vouch  for  the  truth  of  their  statements  on  the  word  of  honor. 
And  if  witnesses  summoned  by  or  under  authority  of  the  sub- 
committee are  members  of  the  Association,  refusal  or  neglect  to 
obey  the  sumnK>ns  may  be  reported  to  the  Association  for  its 
action. 

The  sub-committee,  after  hearing  the  case,  will  transmit  the 
pleadings  and  evidence  and  their  conclusions  thereupon  to  the 
Secretary,  whose  duty  it  shall  be  to  submit  the  same  to  the  Com- 
mittee at  the  next  meeting  thereof.  The  Committee  will  thereupon 
proceed  to  consider  the  same,  and  may  hear  the  parties  and  their 
counsel,  and  make  their  decisions,  or  may  refer  the  matter  for 
further  investigation  to  the  same  or  another  sub-committee.  And 
if,  upon .  consideration,  they  find  the  complaint,  or  any  material 
part  of  it,  to  be  true,  they  will  so  report  to  the  Association,  with 
their  recommendation  in  the  premises,  and  in  their  discretion, 
upon  request  of  either  party,  they  may  also  report  the  evidence  or 
any  portion  thereof. 

The  Association  will  take  such  action  on  the  report  as  they 
shall  see  fit.  But  no  member  shall  be  expelled  unless  by  vote  of  at 
least  two-thirds  of  the  members  present  and  voting. 

X.— GENERAL  POWERS  AND  DUTIES  OF  COMMITTEES. 

Except  as  otherwise  expressly  provided  by  the  Constitution  or 
By-laws,  five  members  will  form  a  quorum  of  each  standing  com- 
mittee, and  each  committee  will  have  power  to  fill  vacancies  in 
their  number;  to  adopt  regulations  for  their  own  government  and 
procedure;  to  declare  a  vacancy  after  three  successive  absences  of 
a  member;  to  impose  and  collect  fines  for  non-attendance  of  their 
members,  and  provide  for  the  disposal  of  such  fines;  and  to  order 
and  arrange  for  the  convenient  transaction  of  business  and  dis- 
charge of  their  duties  by  correspondence  or  through  sub-com- 
mittees, or  otherwise. 

The  Chairman  of  each  Committee  will  have  power  to  call  a 
meeting  thereof  on  due  notice;  and  the  Secretary  of  a  Committee 
or  a  Sccretarv  of  the  Association  shall,  by  like  notice,  call  a  meet- 
ing on  the  requisition  in  writing  of  at  least  five  members  of  the 
Committee,  or  of  the  President  of  the  Association. 

Under  direction  of  each  Committee,  the  Secretary  thereof  will 
keep  their  records  and  minutes,  and  prepare  and  transmit  the  re- 
ports required  by  the  Constitution. 

Every  Standing  Committee  shall  meet  and  organize  on  the  same 
day  as  elected,  and  shall  also  meet  annually  in  the  city  of  Albany, 
on  the  day  preceding  the  next  Annual  Meeting  of  the  Association. 

In  case  any  Standing  Committee  shall  fail  to  organize  as  above 
provided,  then  the  President  of  the  Association  shall,  in  the  first 
instance,  designate  a  member  of  each  such  Standing  Committee  to 
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be  the  Chairman  thereof,  and  another  member  to  be  the  Secretary 
thereof,  until  otherwise  provided  by  such  Committee. 

When  a  Standing  Committee  is  organized,  it  shall  be  the  Chair- 
man's duty  to  submit  to  its  members  such  propositions  for  the 
suffrages  of  the  Committee  as  any  member  may  desire,  or  he  may 
deem  germane  to  the  objects  for  which  the  Committee  were  ap- 
pointed. 

XL  — AMENDMENT  OF  BY-LAWS. 

These  By-laws  may  be  amended  at  any  meeting  of  the  Associa- 
tion or  of  the  Executive  Committee,  by  a  vote  of  two-thirds  of 
those  present,  provided  that  twenty  days'  previous  notice  in  writing 
of  the  proposed  amendment  shall  have  been  given  to  the  Executive 
Committee  and  also  to  the  Chairman  of  the  Committee  (il  any) 
especially  affected  thereby. 
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RULES  AND  REGULATIONS 


OF  THE 


EXECUTIVE  COMMITTEE 


1. 

At  any  meeting  of  this  Committee,  in  the  absence  of  the  Chair- 
man, one  of  the  attending  members  shall  be  chosen  to  preside. 

XL 

The  action  of  this  Committee  upon  any  subject  or  matter  within 
the  limits  of  its  powers  shall  be  by  resolution,  in  writing.  If  acted 
upon  by  correspondence,  the  Chairman  of  the  District  Committee 
which  proposes  or  first  adopts  it  will  certify  such  resolution  to  the 
Secretary  of  this  Committee,  who  shall  transmit  a  copy  thereof  to 
the  Chairman  of  each  other  District  Committee,  who  shall  then 
obtain  and  certify  to  the  Secretary  of  this  Committee  the  vote  of 
his  District  Committee.  The  vote  of  a  majority  of  each  District 
Committee  shall  be  so  certified  as  its  vote,  and  the  Secretary  of  the 
General  Committee  shall  enter  upon  the  minutes  of  the  proceed- 
ings, as  the  action  of  the  General  Committee,  whatever  shall  be  the 
result  of,  or  sustained  by  the  vote  of,  at  least  five  District  Execu- 
tive Committees.  And  in  case  amendments  to  such  resolution 
shall  be  adopted  and  certified  from  any  District  Committee,  they 
shall  be  acted  upon  in  like  manner. 

in. 

The  General  Executive  Committee  and  the  District  Executive 
Committees  may  transact  business  without  assembling,  and 
through  correspondence  by  their  Chairman  or  Secretary  whenever 
directed  by  the  Chairman  of  the  General  Executive  Committee. 

IV. 

In  case  of  filling  a  vacant  office  by  correspondence,  the  Secretary 
of  this  Committee  shall  invite  each  District  Committee  to  nomi- 
nate persons  therefor,  and  shall  thereafter  transmit  a  list  of  the 
persons  so  nominated  to  each  District  Committee,  which  shall  vote 
thereon  in  like  manner  as  provided  in  the  second  rule. 
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In  addition  to  the  above  methods  of  transacting  business  by  the 
General  Executive  Committee,  any  member  thereof  may  transmit 
to  the  Chairman  any  resolution,  in  writing,  upon  any  subject  what- 
ever, and  if  the  Chairman  shall  approve  of  submitting  the  same  to 
the  Committee,  he  shall  forward  it  with  such  approval  to  the  Secre- 
tary, who  shall  thereupon  print  and  submit  the  same  to  all  the 
members  of  the  Committee,  by  mail,  who  shall  forthwith  return 
their  votes  thereon  to  the  Secretary.  Ten  negative  votes  shall  pre- 
vent the  passage  of  any  such  resolution,  and  if  that  number  shall 
not  be  received  by  the  Secretary  within  ten  days  after  he  shall 
have  mailed  it  to  the  members,  such  resolution  shall  be  adopted, 
and  so  entered  by  the  Secretary  in  the  minutes;  provided,  such 
resolution  receives  a  majority  of  the  votes  cast,  and  at  least  four 
affirmative  votes.  The  Secretary  shall  submit,  with  every  resolu- 
tion, so  sent  by  him,  a  copy  of  this  clause  of  Rule  V. 

VI. 

The  Secretary  shall  promptly  transmit  to  every  officer  of  the 
Association  (which  includes  all  the  Standing  Committees),  and 
also  publish  in  the  Albany  Law  Journal  a  statement  of  every  reso- 
Irtion  of  this  Committee,  adopted  by  correspondence,  and  a  tran- 
script of  the  minutes  of  every  meeting  of  this  Committee. 

VII. 

Whenever  the  name  of  any  member  of  the  Bar  shall  have  been 
duly  transmitted  to  the  Executive  Committee,  or  its  authorized 
officers,  for  the  action  of  the  Committee,  it  shall  be  the  duty  of 
the  Secretary  of  this  Committee  to  transmit  to  each  of  the  mem- 
bers of  this  Committee  a  communication  stating  that  certain  per- 
sons have  been  duly  proposed  for  membership,  giving  the  names 
and  addresses  of  such  persons  and  calling  upon  the  members  of  the 
Executive  Committee  to  pass  upon  the  names  of  the  persons  so 
proposed;  and  any  applicant  so  proposed,  in  the  absence  of  any 
dissenting  vote  cast  after  the  expiration  of  ten  days,  in  response  to 
srch  communication,  shall  thereby  be  and  become  a  member  of  the 
State  Bar  Association,  upon  complying  with  the  Constitution  and 
By-laws.  The  names  of  such  persons  as  shall  not  meet  with  such 
approval  shall  be  subsequently  acted  upon  by  the  Executive  Com- 
mittee. 
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PROCEEDINGS 

OP  THE 

THIRTY-FIRST  ANNUAL  MEETING 
New  York:,  January  1^1,  1G08 


The  Association  met  in  the  Meeting  Room  of  the 
Association  of  the  Bar  of  the  City  of  New  York,  42 
West  44th  street,  in  New  York,  January  21,   1908,  at 

II    A.    M. 

The  meeting  was  called  to  order  by  Joseph  H.  Choate, 
President. 

The  President: 

The  first  business  in  order  is  that  of  reading  the 
minutes  of  the  last  annual  meeting. 

Eugene  D.  Hawkins,  of  New  York : 

Mr.  President,  I  move  that  the  reading  of  the  minutes 
of  the  last  meeting  be  dispensed  with  since  they  have 
been  printed  in  the  annual  report  and  sent  to  the  mem- 
bers of  the  Association. 

The  motion  was  duly  seconded  and  carried. 

Eugene  D.  Hawkins,  of  New  York : 

Mr.  President,  I  move  that  this  meeting  now  adjourn 
to  Friday  morning,  January  24,  1908,  at  11  o'clock,  at 
the  same  place. 

The  motion  was  duly  seconded  and  carried,  and 
adjournment  taken  to  January  24,  1908,  at  11   o'clock. 


Digitized  by  VjOOQIC 


MORNING  SESSION. 

Friday,  January  24,  1908. 
The  Association  met  in  the   Meeting   Room   of  the 
Association  of  the  Bar  of  the  City  of  New  York,  42 
West  44th  street,  on  Friday,  January  24,  1908,  at  11  a.  m., 
pursuant  to  adjournment  taken  on  January  21,  1908. 

The  meeting  was  called  to  order  by  Joseph  H.  Choate, 
President. 

The  President:  , 

Gentlemen,  the  reading  of  the  minutes  of  the  last 
annual  meeting  having  been  dispensed  with  we  will 
now  proceed  to  the  next  order  of  business,  which  is 
nominations  for  membership.  Have  any  gentlemen 
any  members  to  propose?  I  believe  that  a  very  large 
number  of  members  have  joined  the  Association  within 
the  last  two  months. 

The  Secretary: 

Over  two  hundred  new  members  have  been  added  to 
our  membership  roll. 

The  President: 

Very  gratifying.  The  next  order  of  business  is  the 
report  of  the  Executive  Committee.. 

William  P.  Rudd,  of  Albany,  presented  the  following 
report  of  the  Executive  Committee: 

New  York,  January  24,  1908. 

To  the  Members  of  the  New  York  State  Bar  Association: 

The  Executive  Committee  respectfully  reports  as 
follows : 

There  were  present  at  the  meeting  held  at  the  rooms 
of  the  Association  of  the  Bar  of  the  City  of  New  York, 
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on  the  23d  day  of  January,  1908,  the  following-named 
members  of  this  Committee: 

Messrs.  Delafield,  Ingalsbe,  Rudd,  Burlingham, 
ney,  Keck  and  Harris. 

Mr.  Lewis  L.  Delafield,  Chairman,  presided. 
The   following  proceedings  were  had: 

1.  The  sum  of  $150  was  appropriated  for  the  ser- 
vices of  the  Treasurer's  clerk  for  the  year  1908. 

2.  The  Treasurer  of  the  Association  presented  his 
report,  and  Messrs.  Keck  and  Ingalsbe  were  duly 
appointed  a  committee  to  audit  the  same. 

3.  The  Treasurer  was  authorized  to  pay  the  expenses 
of  this  annual  meeting,  including  the  publication  of 
the  report  thereof,  upon  the  same  being  audited  by  the 
Secretary  of  the  Executive  Committee. 

4.  It  was  resolved  that  the  sum  of  $150  be  paid  by 
the  Treasurer  to  Edward  Kaestner  for  his  services  in 
connection  with  the  preparation  required  to  be  made  for 
and  in  connection  with  this  annual  meeting. 

The  Treasurer  reported  the  names  of  eighty-three 
members  dropped  from  the  rolls  of  the  Association  for 
non-payment  of  dues. 

It  was  resolved  that  all  members  who  have  here- 
tofore been  dropped  from  the  rolls  for  non-payment 
of  dues  and  who  have  since  paid  such  dues  be  restored  to 
membership. 

It  was  resolved  that  the  disbursements  of  the  Com- 
mittee on  Contingent  Fees  incurred  in  employing  a 
stenographer  in  connection  with  their  work  be  paid  by 
the  Treasurer  on  the  audit  of  the  Chairman  of  that  com- 
mittee and  the  secretary  of  the  Executive  Committee. 
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26  REPORT    OF   THE    EXECUTIVE    COMMIITEE 

Twenty-nine  members  were  elected,  making  a  total 
increase  in  the  membership  for  the  year  of  214. 

It  was  resolved  that  this  Committee  recommend  to  the 
Association  an  appropriation  of  $250  to  the  Commis- 
sioners on  Uniform  State  Laws,  as  a  contribution  from 
this  Association  towards  the  necessary  expenses  in  con- 
nection with  the  work  of  said  Commissioners,  and  in 
appreciation  of  the  work  which  is  being  carried  on  by 
them. 

Subdivision  8  of  the  By-Laws  was  amended,  by  adding 
after  the  first  sentience  which  ends  with  the  word 
"  cease,"  the  following : 

"  The  names  of  those  so  stricken  from  the  membership 
roll  by  order  of  the  Executive  Committee  for  non- 
payment of  dues,  may  be  published,  by  direction  of  the 
Executive  Committee,  in  a  list  of  members  dropped  for 
non-payment  of  dues  in  the  annual  report  of  the  pro- 
ceedings of  the  Association." 

The  joint  meeting  of  this  Committee  and  the  Law 
Reform  Committee  was  held  at  the  Capitol  in  the  city 
of  Albany  on  the  first  Friday  in  December,  at  which  time 
the  subject  for  discussion  at  this  annual  meeting,  "The 
Registration  of  Land  Titles  —  Torrens  and  Other  Sys- 
tems," was  selected. 

Respectfully  submitted, 

Lewis  L.  Delafield, 

Chairman. 

William  P.  Rudd, 

Secretary. 
The  President: 

You  have  heard  the  report  of  the  Executive  Committee. 
The  question  will  be  upon  the  adoption  of  the  recommend- 
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DISCUSSION    ON   AMENDMENT   TO    BY-LAWS  2/ 

ations  contained  in  it.     There  is  an  amendment  to  the 
By-Laws  to  be  confirmed. 

Francis  L.  Stetson,  of  New  York: 

Mr.  President,  I  would  ask  particularly  that  the  clause 
concerning  the  list  of  members  in  default  be  put  sepa- 
rately; I  would  like  to  ask  that  separate  consideration 
may  be  given  to  that  recommendation  and  that  the  others 
be  adopted. 

The  President: 

The  question  will  be  upon  the  confirmation  of  the 
amendment  recommended  by  the  Executive  Committee 
as  to  the  publication  of  names  of  members  who  are 
dropped  for  non-payment  of  dues.  I  would  ask  the  Sec- 
retary to  read  the  present  By-Law  as  it  stands  and  the 
amendment  as  it  is  oflFered. 

The  Secretary: 

The  amendment  was  adopted  by  the  Executive  Com- 
mittee. The  Executive  Committee  have  power  to 
amend  the  By-Laws. 

The  President: 

Perhaps  Mr.  Rudd  can  state  it  so  we  can  vote 
intelligently  upon  it. 

William  P.  Rudd,  of  Albany: 

Mr.  President,  I  think  that  the  report  states  that  the 
amendment  to  section  8  of  the  By-Laws  was  adopted  by 
the  Executive  Committee.  As  I  understand  it,  the  Exec- 
utive Committee  has  such  power  to  amend  a  By-Law 
and  we  report  to  the  Association  that  the  committee,  in 
conformity  with  the  By-Laws,  has  amended  By-Law, 
section  8. 
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The  Secretary: 

The  report  of  the  Executive  Committee  contains  the 
following :  "  Subdivision  8  of  the  By-Laws  was  amended, 
by  adding  after  the  first  sentence  which  ends  with  the 
word  *  cease  '  the  following : 

"  The  names  of  those  so  stricken  from  the  member- 
ship roll  by  order  of  the  Executive  Committee  for  non- 
payment of  dues,  may  be  published,  by  direction  of  the 
Executive  Committee,  in  a  list  of  members  dropped  for 
non-payment  of  dues  in  the  annual  report  of  the  proceed- 
ings of  the  Association." 

Francis  L.  Stetson,  of  New  York; 

Mr.  President,  I  should  not  have  interrupted  the 
proceedings  had  I  not  supposed  we  were  being  asked 
to  approve  what  we  had  heard.  As  we  are  not  being 
asked  to  approve  it,  I  have  nothing  to  say.  I  should 
hesitate  myself  to  approve  this  particular  aanendment 
but,  of  course,  if  it  is  beyond  the  power  of  the  Associa- 
tion to  amend,  or  to  disagree  with  an  amendment  to  the 
By-Law,  that  ends  the  matter;  but  I  should  hope  that 
what  is  said  might  influence  the  Executive  Committee 
in  its  action  under  the  By-Law  which  appears  to  be  per- 
missive only.  It  seems  to  me  that  the  non-payment  of 
five  dollars  during  a  year  is  hardly  enough  to  affix  a 
perfect  stigma  as  a  defaulter  upon  a  member  of  the  Asso- 
ciation. I  think  it  would  deter  gentlemen  from  becom- 
ing members  if  they  knew  that  was  the  penalty.  I  think 
it  is  enough  to  drop  them  without  stigmatizing  them; 
still  I  do  not  wish  to  do  anything  more  than  to  ask,  if  we 
are  called  upon  to  approve  it,  that  we  may  be  given  an 
opportunity  of  approving  the  whole  of  the  report  except- 
ing that  and  leaving  that  for  such  course  as  is  proper. 
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The  President: 

I  had  supposed  that  when  the  Executive  Committee 
reported  their  action  in  amending  By-Laws,  or  any  other 
action,  it  was  subject  to  the  approval  or  confirmation  or 
disapproval  by  the  Association.  Mr.  Wadhams,  am  I 
not  right? 

The  Secretary: . 

The  By-laws  provide,  subdivision  1 1 :  "  These  By- 
Laws  may  be  amended  at  any  meeting  of  the  Association 
or  of  the  Executive  Committee,  by  a  vote  of  two-thirds 
of  those  present,  provided  that  twenty  days'  previous 
notice  in  writing  of  the  proposed  amendment  shall  have 
been  g^ven  to  the  Executive  Committee  and  also  to  the 
Chairman  of  the  Committee  (if  any)  especially  affected 
thereby."  A  notice  was  given  as  required  by  this 
By-Law  to  the  members  of  the  Executive  Committee. 
At  the  meeting  last  night  the  Executive  Committee 
adopted  the  By-Law  proposed.  If  I  may  be  permitted  to 
say,  Mr.  President,  in  reply  to  the  suggestion  of  Mr. 
Stetson  that  he  would  not  approve  of  stigmatizing  a 
member  for  having  neglected  to  pay  five  dollars,  that  no 
member  is  dropped  for  the  non-payment  of  five  dollars; 
but  when  he  goes  on  for  three  years  and  has  not  paid 
anything,  and  each  year  we  have  been  to  the  expense  of 
furnishing  him  with  a  copy  of  our  report,  and  he  has  had 
all  the  benefits  of  membership  and  has  paid  absolutely 
nothing,  and  sometimes  has  attended  the  banquet  at 
an  expense  to  the  Association  of  some  three  or  four 
dollars,  I  maintain  that  when  a  man  does  that  he  can- 
not object  if  his  name  is  published.  He  is  first  given 
a  notice,  even  to  the  registering  of  a  letter  to  him,  that 
his  dues  are  payable,  that  he  is  in  arrears  two  or  three 
years,  whatever  the  amount  is,  and  he  is  requested  to 
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pay,  and  if  he  is  told  in  that  notice  that  if  he  does  not 
pay  his  name  will  be  printed  in  a  list  in  the  report,  and 
then  fails  to  pay,  I  believe  that  we  are  justified  in  printing 
that  name  and  dropping  him. 

John  D.  Lynn,  of  Rochester: 

Mr.  President,  it  seems  to  me  the  only  purpose  the 
publication  can  possibly  have  is  to  inflict  some  sort  of  pun- 
ishment on  the  individual  whose  name  is  published.  We 
get  rid  of  the  delinquent  without  any  publication.  Now, 
if  we  are  going  to  use  that  as  a  matter  of  vengeance  on 
the  fellow,  it  gets  very  near  to  the  tactics  of  a  bad  bill 
collector  who  sends  dunning  letters  through  the  mail. 
I  think  it  is  beneath  the  dignity  of  this  body  to  do  any- 
thing of  that  nature.  I  move  that  the  report  of  this 
committee  be  amended  by  striking  therefrom  the  report 
of  the  amendment  to  the  By-Laws. 

Henry  W.  Jessup,  of  New  York: 

Mr.  President,  it  seems  to  me  we  cannot  alter  the 
fact  that  the  Executive  Committee  reports  what  they 
have  done.  They  have  done  this.  It  is  according  to  the 
By-Laws,  it  is  an  accomplished  fact.  If  the  Association 
desires,  it  can  negative  the  effect  of  this  amendment  by 
an  appropriate  resolution  addressed  to  the  Executive 
Committee,  but  they  cannot  alter  the  fact  that  the  amend- 
ment has  been  passed  and  is  reported  to  us  now.  The 
fact  is  it  is  not  intended  to  be  used  as  a  means  of  venge- 
ance ;  it  is  intended  to  be  used  as  a  dignified  sort  of  club 
in  notifying  delinquents.  If  a  man  has  an  opportunity 
to  resign  for  three  years  in  succession  but  fails  to  avail 
himself  of  that  dignified  way  of  eliminating  himself  from 
our  membership,  then  he  cannot  complain  if  he  uses  the 
privileges  of  the  Association  for  three  years  and  takes 
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the  pecuniary  benefits  of  the  publications  and  banquets 
and  holds  himself  out  to  the  Bar  as  a  member  of  the 
Association,  he  cannot  complain  if  the  Executive  Com- 
mittee is  in  a  position  to  say  to  him  if  you  do  not  settle 
with  us  your  name  will  be  published.  It  is  a  sort  of 
club,  but  it  is  not  vengeance.  It  seems  to  me  we  must 
receive  this  report.  It  is  a  report  of  what  has  been  done. 
Then  if  the  members  by  a  sufficient  majority  desire  to 
recommend  to  the  Executive  Committee  not  to  use  this, 
they  may  do  so,  but  what  they  may  do  is  a  matter  out- 
side of  this  report.  The  regularity  of  our  proceedings 
require  that  we  should  receive  this  report. 

The  President: 

I  think  Mr.  Jessup  is  right  in  stating  that  we  should 
receive  the  report.  I  hardly  thought  it  was  necessary 
to  have  a  vote  to  that  effect.  Those  in  favor  of  receiving 
the  report  will  please  say  "  aye." 

Carried.     The  report  was  received  and  placed  on  file. 

The  President: 

The  report  is  received  and  the  question  is  on  Mr. 
Lynn's  motion,  which  practically  disapproves  of  this 
amendment  by  the  Executive  Committee. 

John  D.  Lynn,  of  Rochester: 

Mr.  President,  in  reply  to  the  last  speaker,  I  under- 
stand this  body  has  not  abrogated  any  of  its  natural 
rights,  and  corporate  rights.  This  committee  bring  in 
a  report  of  what  they  have  done,  and  it  seems  to  me  this 
body  has  power  over  the  committee  and  can  make  that 
report  as  we  desire  the  report  made.  That  certainly  is 
the  rule  in  general  deliberative  bodies.  That  is  what  I 
am  proceeding  to  do  here;  that  a  portion  of  the  report 
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be  Stricken  out  by  order  of  this  body,  otherwise  we  will 
have  to  resort  to  the  process  of  amending  again  this 
By-Law  by  striking  this  amendment  from  it. 

Henry  W.  Jessup,  of  New  York: 

In  order  to  bring  this  matter,  as  it  seems  to  me,  in  a 
proper  way  before  the  meeting,  I  move  to  take  the  sense 
of  the  members  in  support  or  contrary  to  the  Executive 
Committee.  I  move  that  the  Executive  Committee  be 
directed  by  the  Association  to  rescind  that  amendment 
to  the  By-Laws. 

John  D.  Lynn,  of  Rochester: 
I  second  that. 

The  President: 

The  motion  as  amended  and  accepted  is  that  the 
Executive  Committee  be  directed  to  rescind  that  amend- 
ment of  the  By-Laws.  Does  any  gentleman  wish  to  be 
heard  on  that  question? 

William  P.  Rudd,  of  Albany: 

Mr.  President,  when  that  question  came  up  for  consid- 
eration last  night  I  was  not  thoroughly  prepared  in  my 
own  mind  to  decide  whether  it  was  a  proper  act  on  the 
part  of  the  Executive  Committee  or  not ;  but  after  learning 
it  had  been  the  custom  with  the  Pennsylvania  State  Bar 
Association  since  its  organization,  and  that  last  year  we 
had  301  members  of  our  Association  in  default,  and  this 
year,  notwithstanding  the  extraordinary  efforts  which 
have  been  made  by  the  Treasurer  of  this  Association, 
supplemented  by  the  hard  work  and  constant  effort  of  the 
Secretary  of  the  Association,  we  still  have  148  members 
in  default,  some  of  them  going  back  to  1903,  I  thought 
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that  a  man  who  has  had  all  the  benefits  that  come  from 
membership  in  the  State  Bar  Association  and  the  stand- 
ing that  it  gives  him  before  the  people  and  with  his 
fellows  at  the  Bar,  that  it  is  unfair,  it  is  almost  indecent 
for  that  man  to  retain  his  membership  and  receive  our 
annual  report,  which  goes  out  at  large  expense,  this 
year  exceeding  $1,400,  for  its  publication  and  distribu- 
tion. This  amendment  simply  gives  to  the  Executive 
Committee  a  discretion  to  publish  or  not  to  publish,  and 
I  assure  you  that  knowing  the  temper  of  the  Executive 
Committee  as  it  is  now  constituted,  knowing  the  desire 
of  the  Secretary  and  Treasurer  to  do  everything  that 
each  one  of  those  officers  can  do  to  make  this  Associa- 
tion stronger  and  better  and  not  to  do  anything  to  stig- 
matize any  man  who  has  been  a  member  of  the  Associa- 
tion, that  the  Executive  Committee  will  only  in  the  last 
resort  publish  the  names;  and  when  they  make  up  their 
mind  that  those  names  should  be  published  I  feel  con- 
fident there  will  be  good  reason  and  just  cause  for  such 
publication. 

Horace  McGuire,  of  Rochester: 

Mr.  President,  it  strikes  me  that  the  Executive  Com- 
mittee have  given  this  matter  thorough  consideration; 
that  it  is  in  accordance  with  the  custom  established  in  the 
State  of  Pennsylvania,  and  I  would  be  in  favor  of  sustain- 
ing our  Executive  Committee  in  their  action,  particularly 
since  the  publication  of  the  names  is  left  to  the  discretion 
of  the  committee. 

William  A.  Finch,  of  Ithaca: 

Mr.  President,  to  come  back  to  the  question  before  the 
house,  I  do  not  think  it  is  a  question  of  sustaining  the 
Executive  ommittee  on  that  report.  I  take  it  the  Exec- 
utive Committee  had  power  to  amend  that  particular 
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By-Law  and  they  have  amended  it.  Now,  to  ask  the 
Executive  Committee,  or  compel  them  to  rescind,  I  do 
not  think  is  within  our  province.  What  we  can  do  is 
to  amend  the  By-Law  here  and  now.  We  have  the 
power  and  the  Executive  Committee  have  the  power. 
It  looks  to  me  as  though  we  had  no  power  but  to  accept 
that  amendment. 

The  President: 

The  Chair  thinks  the  point  of  order  taken  by  the 
gentleman  from  Ithaca  is  well  taken  and  that  the  Execu- 
tive Committee  has  the  same  power  under  the  eleventh 
By-Law  to  amend  as  the  Association  itself,  and  is  subject 
to  the  same  limitation.  I  do  not  think,  therefore,  it  is 
competent  for  the  Association  to  rescind  without  the 
notice  prescribed. 

Henry  W.  Jessup,  of  New  York: 

Mr.  President,  my  motion  was  not  to  rescind,  but  that 
it  is  the  sense  of  this  meeting  that  the  Executive  Com- 
mittee be  requested  to  rescind. 

The  President: 

All  the  Association  could  do  would  be  to  express  their 
opinion  or  request  to  the  Executive  Committee  to 
rescind  it. 

Francis  L.  Stetson,  of  New  York: 

Mr.  President,  I  should  not  be  willing  this  should  close, 
leaving,  so  far  as  I  am  concerned,  any  suggestion  of  lack 
of  confidence  in  the  Executive  Committee,  or  in  the  Sec- 
retary or  in  the  Treasurer.  We  have  all  been  conscious 
too  much  of  the  unfailing  interest  that  they  have  shown, 
and  the  untiring  industry  they  have  shown  in  the  promo- 
tion of  the  cause  that  is  at  their  hearts,  as  much  as  that 
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of  any  member  of  the  Association.  I  suppose,  after  all, 
the  question  is  what  is  the  balance  of  judgment.  Per- 
haps if  I  had  been  at  the  meeting  last  night  I  should  have 
felt  just  as  the  committee  did ;  but  coming  in  here  in  con- 
ference with  a  larger  number  we  may  feel  the  balance 
of  judgment  bears  the  other  way,  and  I  am  sure  there 
cannot  be  the  slightest  reflection  upon  the  Executive 
Committee.  If  I  thought  thjere  was  I  would  not  have 
said  a  word.  We  should  decide  what  is  the  best  accord- 
ing to  the  aggregate  sense  of  all  of  us.  It  still  seems  to 
me  that  I  should  prefer  to  lose  fifteen  dollars  in  the  pub- 
lishing in  that  book  that  goes  out,  $1,400  worth  of  it 
every  year,  for  all  time,  than  to  have  it  appear  between 
the  immortal  covers  of  the  book  that  some  man  has  been 
fifteen  dollars  in  default.  I  think  wc  can  protect  our- 
selves by  declining  to  send  the  precious  volume.  I  would 
not  send  it  to  a  man  who  was  one  year  in  default  until 
he  had  paid  up  for  it,  nor  would  I  give  him  a  dinner 
ticket,  but  still  I  would  not  publish  his  name,  and  I  trust 
our  friends,  the  Executive  Committee,  will  feel  that  this  is 
a  question  of  conference  among  brethren  and  not  in  any 
way  an  indication  of  any  lack  of  confidence  if  this  motion 
should  prevail,  as  I  trust  that  it  will  prevail,  that  we  will 
ask  them  to  take  it  up  for  consideration,  whether  on  the 
whole  it  would  not  be  better  either  to  rescind  or  modify 
that  in  some  way. 

The  President: 

The  question  is  on  the  motion  as  finally  settled  between 
Mr.  Lynn,  the  mover,  and  Mr.  Jessup,  who  amended  it, 
that  it  is  the  sense  of  the  Association  that  this  By-Law 
reported  by  the  Executive  Committee  should  be  recon- 
sidered by  the  Executive  Committee.  Are  you  ready  for 
the  question? 
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The  question  was  then  put  by  the  President  and  lost 
by  a  vote  of  30  in  the  affirmative  and  38  in  the  negative. 

The  President: 

The  motion  seems  to  be  lost.     The  next  order  of  busi- 
ness is  the  report  of  the  Treasurer. 

Albert  Hessberg,  of  Albany,  presented  the  report  of 
the  Treasurer  as  follows: 

Albany,  New  York,  January  6,  1908. 

To  the  New  York  State  Bar  Association: 
The  Treasurer  respectfully  makes  the  following  report : 

Amount  on  hand  at  date  of  last  report $5,856  65 

Amount  received  for  dues 7>590  00 

Amount  received  from  other  sources 70  00 

Interest  on  funds  in  National  Savings  Bank. .  *       105  oo 

Total $13,621  65 

Disbursements  during  the  year 5,676^  46 

Balance  on  hand  at  date  of  this  report. . .    $7,945  19 

Funds 
Amount  on  deposit  in  Union  Trust  Company 

of  Albany   $4,621  34 

Amount  on  deposit  in  National  Savings  Bank 

of  Albany  3»323  85 

Total $7,945  ^9 

Albert  Hessberg, 

Treasurer. 
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The  foregoing  account  has  been  audited  and  found 
correct. 

January  23,  1908. 

J.  Keck, 

Grenville  M.  Ingalsbe, 

Committee. 
Summary  of  Disbursements. 

Secretary's  salary   $999  96 

Secretary's  account,  including  postage,  long 
distance  telephone  calls,   extra  clerk  hire, 

printing,  and  sundries 676  33 

Treasurer's  clerk  hire 150  00 

Treasurer's  account,  including  printing,  stamps, 

stamped  envelopes  and  card  index  cabinet. .  146  30 
Expenses  of  annual  meeting,   reception  and 

banquet,    1907    1,636  98 

Expenses  on  account  of  annual  meeting,  1908,  287  10 
Expenses  of  annual  report,  and  distribution. .  1,490  45 
Expenses  of  Executive  and  other  committees,  150  09 
Expenses  relating  to  Vasco  P.  Abbott  investi- 
gation    74  50 

Miscellaneous 64  75 

$5,676  46 

Comparative  Statement. 

Balance  on  hand  at  this  date $7,945  19 

Balance  on  hand  at  date  of  last  report 5,856  65 

Net  increase  in  funds  during  year $2,088  54 

Expenses. 

Expenses  during  1906 $5,909  29 

Expenses  during  1907 5,676  46 

Decrease  in  expenses  for  1907 $232  83 
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Membership, 

Number  of  members  who  paid  dues  for  1903 2 

Number  of  members  who  paid  dues  for  1904 7 

Number  of  members  who  paid  dues  for  1905 74 

Number  of  members  who  paid  dues  for  1906 133 

Number  of  members  who  paid  dues  for  1907 1,192 

Number  of  members  who  paid  dues  for  1908 30 

Number  of  life  members 117- 

Increase  of  life  members 8 

Number  of  resignations 31 

Number  of  deaths  reported  to  Treasurer 35 

Number  of  members  who  have  failed  to  pay  dues . .  248 
Number  of  members  stricken  from  rolls  by  order 

of  Executive  Committee 63 

Number  of  members  on  rolls  in  arrears 185 


January  6,  1908. 

Albert  Hessberg, 

Treasurer. 
The  President: 

The  report  of  the  Treasurer  will  be  placed  on  file. 
Report  of  the  Committee  on  Admissions.  No  report 
offered.     Miscellaneous  business. 

Everett  P.  Wheeler,  of  New  York : 

Mr.  President,  there  is  a  matter  that  comes  up  under 
the  report  of  the  Executive  Committee  which  I  think 
should  have  the  attention  of  the  Association.  I  notice 
that  the  report  recommends  an  appropriation  of  $250  for 
defraying  the  expenses  of  the  Commission  on  Uniform 
Legislation.  The  Commission  certainly  has  done  work  of 
very  great  importance.  The  expenses  attendant  upon  its 
work  are  very  considerable.     I  understand  that  the  work 
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has  been  to  make  a  very  careful  study  of  the  legislation  in 
different  States  and  to  employ  persons  especially  familiar 
with  the  drafting  of  legislation  to  prepare  uniform  acts. 
All  this  has  been  important  work.  The  members  have 
served  without  compensation  and  have  rendered  service 
of  great  benefit  to  the  public  and  the  profession.  I  there- 
fore move  that  the  recommendation  of  the  Executive 
Committee  in  that  regard  be  approved  and  that  the  Treas- 
urer be  authorized  to  pay  $250  to  the  Commission  on 
Uniform  State  Legislation  for  the  purpose  of  partially 
defraying  the  expenses  of  that  Commission. 

The  motion  was  duly  seconded  and  carried. 

The  President: 

The  report  of  the  Committee  on  Admissions.  No 
report.     The  election  of  members. 

The  Secretary: 

Mr.  President,  there  were  a  large  number  of  members 
elected  last  night  by  the  Executive  Committee.  There 
having  been  no  new  names  presented  this  morning,  we 
can  pass  that  order  of  busijiess. 

The  President: 

Reports  of  other  standing  committees.  Reports  of 
other  special  committees.  That  is  passed  because  one  or 
two  reports  of  special  committees  are  for  a  later  hour. 
Miscellaneous  business. 

Thomas  H.  Hubbard,  of  New  York: 

Mr.  President,  I  have  been  requested  to  introduce  a 
resolution  which  reads: 

**  Resolved,  That  the  report  of  the  Committee  of  the 
American  Bar  Association  on  Code  of  Professional  Ethics, 
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adopted  at  the  meeting  of  said  Association  at  Portland, 
Maine,  August  27th,  1907,  be  referred  to  a  special  com- 
mittee of  five  members  of  this  Association,  appointed  by 
its  President,  and  authorized  to  confer  with  said  Com- 
mittee of  the  American  Bar  Association  and  to  submit 
opinions,  suggestions  and  criticism  on  the  subject  of  said 
report  as  thereby  requested;  that  said  special  committee 
report  to  this  Association  not  later  than  its  next  annual 
meeting  and  submit  with  its  report  a  resume  of  the  action 
of  the  American  Bar  Association  and  such  recommenda- 
tions, code  or  canons  upon  the  subject  of  professional 
ethics  as  it  may  commend  for  the  consideration  of  this 
Association." 

The  occasion  of  introducing  the  resolution  is  best  and 
more  properly  explained  by  a  letter  addressed  by  the 
Secretary  of  the  Committee  of  the  American  Bar  Associ- 
ation to  the  Secretary  of  this  Association.  I  will  read  so 
much  of  it  as  is  necessary  to  explain  the  occasion.  This 
is  dated  the  19th  of  December,  1907,  addressed  to  Mr. 
Wadhams : 

"Dear  Sir. —  In  1905  the  American  Bar  Association 
provided  for  a  committee  to  report  upon  the  *  advisability 
and  practicability  of  the  adoption  of  a  code  of  professional 
ethics '  by  the  Association  (1905  A.  B.  A.  Reports  [Vol. 
XXVIII],  p.  132).  In  1906,  at  the  St.  Paul  meeting,  a 
favorable  report  was  submitted  both  as  to  practicability 
and  advisability  (1906  A.  B.  A.  Reports  [Vol.  XXIX],  pp. 
600-604),  and  the  Association  thereupon  directed  the 
appoinment  of  a  committee  from  Bench  and  Bar  to  formu- 
late such  a  code  (id.,  p.  35 ;  171)-  I^^  August,  1907,  at  the 
Portland  meeting,  the  committee  submitted  a  report,  of 
which  a  copy  is  enclosed  herewith.  The  Association  by 
unanimous  action  adopted  all  the  recommendations  of  this 
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report,  and  the  committee  was  thereby  directed,  inter  alia, 
to  transmit  a  copy  of  Sharswood's  Professional  Ethics, 
reprinted 'as  a  volume  of  the  American  Bar  Association 
Reports,  and  also  a  copy  of  the  1907  report  of  the  com- 
mittee, to  each  member  of  the  American  Bar  Association, 
and  to  request  a  careful  examination  of  the  documents  set 
forth  in  the  appendix  to  the  report,  and  the  submission  of 
opinions  and  suggestions  in  the  matter  of  the  proposed 
canons  of  ethics. 

The  committee  was  also  directed  to  send  the  Sharswood 
reprint  and  the  1907  report  of  the  committee  to  the  Sec- 
retary of  each  State  Bar  Association  in  the  United  States, 
TviVA  similar  requests.  These  documents  are  accordingly 
herewith  forwarded  to  you,  together  with  a  print  of  the 
committee's  circular  letter  of  29  November,  1907,  to  the 
members  of  the  American  Bar  Association ;  and  the  com- 
mittee, not  only  by  reason  of  the  directions  outlined  above, 
but  also  in  its  own  behalf,  begs  to  request  a  careful  exam- 
ination of  the  documents  set  forth  in  the  appendix  to  its 
1907  report,  and  the  submission  of  opinions  and  sugges- 
tions, in  the  matter  of  the  proposed  canons  of  ethics. 

In  accordance  with  a  further  direction  by  the  American 
Bar  Association  to  us,  we  suggest  that  this  communica- 
tion and  the  enclosed  documents  be  referred  to  such 
committee  of  your  State  Bar  Association  as  may  be 
appropriate.  It  is  the  hope  of  the  American  Bar  Associa- 
tion committee  that  it  will  receive  the  active  help  of  your 
committee." 

The  report  referred  to  shows  the  progress  made  by  the 
committee  of  the  American  Bar  Association,  and  I  need 
perhaps  refer  only  to  the  requests  made  to  the  State  Bar 
Association.  The  request,  as  stated  in  the  letter  just  read, 
is  first,  that  the  report  be  referred  to  a  committee,  that 
the  committee  examine  the  report  and  the  annexed  docu- 
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ments,  submit  opinions  and  suggestions  in  the  matter  and 
further, —  this  is  not  stated  in  the  letter, —  that  it  give  sug- 
gestions and  criticisms  in  respect  to  the  drafts  of  canons  of 
ethics  which  the  committee  of  the  American  Bar  Associa- 
tion is  directed  to  prepare  by  the  first  of  May.  I  may 
state  that  they  show  that  in  twelve  States  Bar  Associations 
have  adopted  canons.  They  give  a  digest  of  the  canons 
so  adopted,  taking  as  the  exemplar  the  code  of  Alabama 
as  approved  and  the  additions  made  by  the  various  States. 
The  committee  was  directed,  when  it  submitted  this 
report,  to  ask  the  co-operation  of  the  State  Bar  Associa- 
tions and  of  the  members  of  the  American  Bar  Association, 
and  after  receiving  their  suggestions,  to  make  a  draft  of 
canons  of  ethics  and  again  submit  that  in  the  same  way 
that  this  report  has  been  submitted,  and  to  invite  from  the 
different  associations  criticisms  of  that  draft.  It  is  with 
the  view  of  these  various  requests  that  the  resolution 
was  drawn  asking  that  the  committee  have  the  power  to 
make  suggestions,  to  give  opinions  and  criticisms,  the 
word  criticisms  relating  to  the  draft  which  was  to  be  made. 
I  think  the  proposition  needs  no  further  statement  on  my 
part.  In  drawing  the  resolution  I  thought  only  of  the 
number  of  the  committee.  It  is  drawn  for  a  committee  of 
five.  It  may  be  well  to  say  that  the  committee  may  be 
enlarged  by  the  Association. 

Benjamin  Franklin,  of  New  York : 
Mr.  President,  I  desire  to  second  the  resolution  and 
move  its  adoption. 

The  President: 

Gentlemen,  you  have  heard  the  resolution  offered  by 
Mr.  Hubbard,  and  seconded  by  Mr.  Franklin.  I  think 
perhaps  the  resolution  had  better  be  read  by  the  Secretary 
before  it  is  voted  upon. 
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The  Secretary  read  the  resolution. 

Mr.  Hubbard: 

Mr.  President,  I  think  with  your  permission  I  will  ask 
to  add  to  that,  that  the  committee  may  be  enlarged  by  the 
appointment  of  the  President  in  his  discretion. 

Mr.  Franklin: 
I  accept  that. 

The  President: 

Those  in  favor  of  the  passage  of  the  resolution  for  the 
appointment  of  this  committee  will  say  "  aye." 

The  motion  was  duly  carried  and  the  resolution  adopted. 

The  President: 

The  appointment  of  that  committee  will  be  left  to  the 
President  to  be  elected  to-morrow,  who  will  at  his  leisure 
appoint  the  committee. 

Simon  Fleischmann,  of  Buffalo: 

Mr.  President,  I  desire  to  offer  for  consideration  at  the 
next  meeting  a  proposed  amendment  to  our  Constitution, 
signed  by  ten  or  more  members  of  the  Association,  looking 
to  the  future  designation  or  creation  of  a  committee  on 
the  selection  of  candidates  for  judicial  office.  It  was  con- 
sidered two  years  ago,  but  did  not  receive  the  two-thirds 
vote,  and  it  is  necessary  to  file  it  a  year  in  advance. 

The  President: 

This  will  be  filed  with  the  Secretary ;  it  cannot  be  taken 
up  for  action  until  the  next  annual  meeting. 

Francis  L.  Stetson,  of  New  York : 
Mr,  President,  I  would  like  to  offer  this  resolution : 
"  Resolved,  That  the  Committee  on  Law  Reform  hereby 
is  authorized  and  instructed  to  prepare  and  to  cause  to 
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be  presented  for  adoption  by  the  Legislature  amendmenta 
to  the  Corporation  Laws  permitting  the  formation  of 
corporations  having  capital  stock  divided  into  shares  with- 
out assignment  thereto  of  any  value  in  money,  and  issuing 
stock  certificates  for  proportionate  interests  in  the  entire 
capital  stock  without  expressing  any  nominal  or  par  value 
in  money." 

This  subject  was  considered  and  made  the  subject  of  a 
report  to  this  Association  in  1892.  Mr.  Remsen  was  the 
chairman  of  the  committee  that  made  the  report.  It  has 
since  been  considered  in  various  directions,  and  in  one  or 
two  places  has  been  adopted.  It  was  under  consideration 
by  the  Economic  Club  here  in  New  York  last  June.  It  has 
been  the  subject  of  interesting  addresses  by  Mr.  Edward 
M.  Shepard,  before  the  State  Bar  Association  of  New 
Hampshire,  and  also  of  Illinois,  and  it  has  been  made  the 
subject  of  special  recommendations  to  the  New  Jersey 
Legislature  by  the  Governor  in  his  address  last  delivered. 
This  is  not  a  matter  of  requirement,  but  merely  a  per- 
mission, so  that  hereafter  a  corporation  may  be  formed  in 
this  State,  if  the  law  should  be  adopted,  having  capital 
stock,  but  not  capital  stock  measured  by  dollars,  or  capital 
stock  certificates  stated  in  dollars,  but  only  as  representing 
aliquot  parts  or  shares.  This  discussion  has  attracted,  I 
am  surprised  to  find  —  I  thought  it  somewhat  academic  — 
a  great  deal  of  sympathetic  support  from  business  men 
who  are  looking  for  a  way  of  reconciling  the  necessary 
methods  of  business  with  the  interests  of  ethics,  and  who 
feel  they  have  been  disturbed  by  the  apparent  conflict,  and 
more  than  an  apparent  conflict,  between  the  universal 
practice  that  we  know  in  the  organization  of  corporations 
with  capital  stocks  not  perhaps  entirely  within  the  bounds 
of  the  figures  that  have  been  annexed  to  the  money  value 
of  the  property.     Now,  it  seems  to  me  that  the  time  has 
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come  when  we  can  take  up  our  part  in  the  proceedings 
and  at  least  authorize  for  the  future  the  formation 
of  corporations  in  which  no  such  conflict  shall  obtain. 
I  therefore  move  the  adoption  of  the  resolution  that  I 
have  just  read. 

Everett  P.  Wheeler,  of  New  York : 
I  second  the  resolution. 

The  President: 

Does  any  gentleman  wish  to  be  heard?  The  resolution 
instructs  the  Committee  on  Law  Reform  to  prepare  and 
submit  an  amendment  of  the  law  on  corporations  to  the 
Legislature ;  are  you  ready  for  the  question  ? 

The  question  was  put  and  carried  and  the  resolution 
adopted. 

The  President  : 

Any  miscellaneous  business  ? 

Simon  W.  Rosendale,  of  Albany: 

Mr.  President,  I  move  that  our  Printing  Committee  be 
authorized  to  print  as  an  appendix  to  this  year's  annual 
report  the  report  of  the  American  Bar  Association*  on  the 
subject  of  ethics.  My  object  in  doing  this  is  that  would 
be  the  simplest  and  most  economic  way  of  presenting  this 
matter  to  the  members  of  our  Association.  That  is  not 
infrequently  done  for  the  information  of  our  members,  and 
I  therefore  make  the  motion. 

George  Herbert  Smith,  of  Rochester : 
I  second  it. 

The  motion  was  duly  put  and  carried. 


♦The  report  of  the  committee  referred  to  will  be  found  on  p.  684. 
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The  President: 

Is  there  any  other  miscellaneous  business? 

A.  D.  Wales,  of  Binghamton : 

Mr.  President,  I  must  confess  that  I  do  not  personally 
feel  that  we  have  taken  all  the  action  that  we  should  with 
regard  to  that  amendment  of  pubUshing  the  names  of 
delinquent  members.  It  seemed  to  me  that  the  ayes  had 
the  argument.  Publishing  those  names  in  a  book  that  is 
liable  to  be  kept  for  hundreds  of  years  is  a  very  serious 
thing  and  we  ought  at  least  to  adopt  a  resolution  of  this 
character,  that  nothing  of  the  kind  should  be  done  until 
the  most  careful  inquiry  is  made  as  to  whether  the  delin- 
quency was  occasioned  by  intentional  neglect  or  by 
heedlessness,  or  by  misfortune.  It  certainly  would  be 
a  calamitous  thing  for  the  descendants  of  members  of 
this  Bar  Association  to  find  something  of  that  kind 
recorded  against  an  unfortunate  ancestor  a  hundred 
years  hence.  It  seems  to  me  we  ought  to  pass  a  resolu- 
tion that  nothing  of  this  kind  should  be  done  until 
careful  inquiry  has  been  made. 

The  President : 

The  Chair  would  call. the  attention  of  the  Association  to 
the  By-Law  which  seems  to  put  it  in  the  power  of  any 
member  to  bring  the  matter  to  the  direct  attention  of  the 
Executive  Committee  by  a  twenty  days'  notice  in  writing. 
Mr.  Wales  suggests,  as  I  understand  his  motion,  that  no 
such  action  shall  be  taken  until  careful  inquiry  has  been 
made  whether  there  is  any  reasonable  excuse  for  the  failure 
to  pay  the  dues. 

Henry  W.  Jessup,  of  New  York : 

Mr.  President,  it  seems  to  me  to  put  this  on  the  record 
of  the  Association  would  be  a  very  unfortunate  thing. 
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We  have  the  fact  before  us  that  these  men  who  are  the 
occasion  of  this  amendment  are  men  who  are  in  arrears 
two  or  three  years.  Now  that  shows  that  the  Executive 
Committee  are  exercising  the  utmost  patience,  forbear- 
ance and  care,  and  I  think  we  ought  to  trust  the  Executive 
Committee  in  that  respect  and  not  adopt  a  resolution 
which  seems  to  impugn  their  charity  or  discretion  of 
judgment  in  the  premises. 

Paul  Fuller,  of  New  York : 

Mr.  President,  it  seems  to  me  that  the  motion  of 
Mr.  Wales,  if  it  should  prevail,  would  put  on  our  record 
an  assumption  that  the  Executive  Committee  acts  without 
careful  inquiry.  It  seems  to  me  we  can  assume  they  will 
take  no  such  action  without  careful  investigation.  I  was 
opposed  to  the  inscription  of  the  names  of  delinquents, 
but  since  we  have  left  it  to  their  discretion,  let  us  assume 
that  they  will  exercise  discretion  and  not  put  this  stigma 
upon  the  Executive  Committee  that  they  do  not  use  care. 

Lewis  E.  Griffith,  of  Troy : 

Mr.  President,  I  move  to  lay  the  motion  upon  the  table. 

A.  D.  Wales,  of  Binghamton: 

Mr.  President,  I  wish  to  say  I  had  no  intention  of 
reflecting  on  the  Executive  Committee,  but,  as  I  under- 
stood the  reading  of  the  By-Law  as  it  stands,  its  instruc- 
tions are  quite  peremptory. 

The  motion  to  lay  on  the  table  was  then  put  and  carried. 

George  Fort  Slocum,  of  Rochester : 

Mr.  President,  I  understood  that  Mr.  Fleischmann 
offered  a  resolution  looking  to  a  proposed  amendment  of 
the  Constitution,  which  under  the  rules  cannot  be  taken 
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up  for  one  year,  in  reference  to  action  in  selecting  judges. 
It  was  ordered  filed,  and  I  would  ask  for  the  information 
of  this  body  whether  it  would  not  be  well  to  have  that 
resolution  read  at  this  time  in  order  that  we  may  know 
in  advance  what  is  contemplated  by  it. 

Simon  Fleischmann,  of  Buffalo : 

It  is  not  a  resolution ;  it  is  a  notice  that  I  will  make  such 
a  motion  next  year. 

Mr.  Slocum : 

It  was  not  stated  clearly  just  what  the  purport  of  the 
amendment  to  the  Constitution  was. 

The  President: 

I  think  the  gentleman  has  a  right  to  have  the  notice 
of  motion  read. 

The  Secretary  read  the  proposed  amendment  to  the 
Constitution,  as  follows : 

Notice  is  hereby  given  that  the  following  amendment 
to  the  Constitution  of  the  Association  will  be  offered  for 
adoption  at  the  next  annual  meeting  of  the  Association,  in 
1909,  and  that  such  amendment  shall  constitute  a  new 
article  in  said  Constitution,  to  be  known  as  Article  XXIII, 
and  shall  read  as  follows: 

"  XXIII.  Committee  on  the  Selection  of  Candidates 
for  Judicial  Office. —  There  shall  be  a  Committee  on  the 
Selection  of  Candidates  for  Judicial  Office,  to  consist  of 
three  members  of  the  Association  from  each  Judicial  Dis- 
trict of  the  State. 

"  It  shall  be  their  duty,  as  far  as  possible,  to  prevent 
the  nomination,  election  or  appoinment  of  unfit  or  incom- 
petent persons  to  judicial  office  in  the  State,  whether  on 
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the  State  or  Federal  Bench,  and  where  the  same  is  threat- 
ened, to  aid  in  securing  the  nomination,  election  or 
appointment  of  fit  and  competent  judicial  officers ;  also  to 
condemn  unfit  selections  when  made,  as  well  as  those 
responsible  therefor,  and  all  improper  means  and  influ- 
ences employed  in  procuring  the  same. 

"  Such  committee  may  be  called  together  at  any  time, 
by  their  chairman  or  by  the  President  or  Executive  Com- 
mittee, and  shall  have  power  to  pass  such  resolutions  and 
take  such  steps  as  it  may  deem  necessary  to  effect  the 
purposes  for  which  it  is  created,  without  the  action  of  the 
entire  Association,  unless  a  stated  meeting  of  such  Asso- 
ciation is  to  be  held  within  a  time  that  would  make  its 
action  upon  the  recommendations  of  such  committee 
effective,  in  which  case  the  action  of  such  committee  shall 
first  be  reported  to  said  Association  for  its  approval. 

"  And  notice  is  also  given  that  Article  IV  of  the  Consti- 
tution, containing  the  list  of  committees,  will  be  amended 
so  as  to  include  said  new  Committee  on  Judicial  Selections 
above  created." 

New  York,  January  24,  1908. 

Simon  Fleischmann. 
Frederick  E.  Wadhams. 
William  P.  Rudd. 
Virgil  K.  Kellogg. 
James  M.  Ruso. 
Eugene  D.  Hawkins. 
Francis  Lynde  Stetson. 
W.  C.  Prescott. 
Howard  Chipp. 
Edward  L.  Jung. 
John  Brooks  Leavitt. 
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The  President: 

Is  there  any  miscellaneous  business ;  if  not  we  shall  have 
the  pleasure  of  now  listening  to  a  paper  by  Daniel  S, 
Remsen,  of  the  New  York  Bar,  on  the  subject  of  "  Safe 
and  Sound  Wills — ^A  Lawyer's  Obligation."  Mr.  Remsen. 
(Applause.) 

Mr.  Remsen  presented  the  following  paper : 

SAFE     AND     SOUND     WILLS  — A     LAWYER'S 
OBLIGATION 

"While  yet  I  am  alive  let  my  will  be  made  safe  and 
sound ;  for  I  cannot  repair  it  after  death."  With  this  bur- 
den on  his  mind  the  prudent  man  consults  his  lawyer.  He 
confides  in  his  lawyer.  He  accepts  his  lawyer's  advice. 
He  signs  the  will  his  lawyer  prepares  and  thus  provides 
for  his  wife,  children  and  dependents;  or  perchance  he 
seeks  to  found  or  aid  some  public  charity.  Under  such 
circumstances  the  lawyer  has  a  grave  responsibility.  He 
has  both  a  legal  and  a  moral  obligation.  If  he  is  incom- 
petent he  has  no  right  to  undertake  the  employment.  If 
he  is  competent  he  has  no  right  to  be  careless.  For  cer- 
tainly no  more  sacred  trust  can  come  to  the  legal  pro- 
fession than  to  safeguard  the  estate  of  a  testator  and  the 
happiness  of  his  family. 

For  obvious  reasons  testamentary  writing  in  America 
has  not  reached  the  perfection  it  has  attained  in  England. 
Wealth  and  the  conditions  of  society  in  our  mother  coun- 
try have  for  generations  directed  special  attention  to  this 
branch  of  professional  work.  They  have  schooled  the 
English  lawyer  in  the  preparation  of  wills  peculiarly 
adapted  to  local  requirements.  Much  of  this  we  have 
inherited,  but  we  have  problems  of  our  own  which  seldom 
confront  the  English  lawyer,  growing  out  of  the  statutes 
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of  some  fifty  States  and  Territories.  The  American 
lawyer  must  be  prepared  to  write  a  will  good  in  any  State 
or  Territory  as  well  as  abroad,  while  in  England  the  laws 
of  not  more  than  a  single  jurisdiction  are  usually  con- 
cerned. Then,  too,  this  is  a  new  country.  Until  the 
recent  development  of  our  wonderful  natural  resources 
great  fortunes  were  practically  unknown,  and  even  such  as 
did  exist  were  exceedingly  modest  if  measured  in  terms 
of  to-day.  In  the  general  absence  of  large  fortunes  a  lack 
of  interest  in  the  subject  of  wills  has  been  most  natural. 

A  will  is  an  ex  parte  document.  It  is  prepared  from  a 
single  point  of  view,  and  usually  without  the  benefit  of 
outside  criticism.  After  the  testator's  death  it  is  to  be 
inspected  and  criticised  from  many  points  of  view,  and  by 
divergent  interests,  and  it  should  be  prepared  with  that 
ordeal  in  mind;  for  when  it  comes  the  will  must  take  its 
chances  at  the  hands  of  persons  anxious  to  discover  and 
profit  by  any  possible  weakness,  flaw  or  omission. 

While  most  legal  instruments  are  drawn  to  take  effect 
in  the  present,  a  will  is  intended  to  take  effect  in  the 
future.  It  is  to  become  operative  under  conditions  not 
as  they  exist  when  the  will  is  made,  but  as  they  will  exist 
at  the  testator's  death,  and  in  many  cases  it  must  deal  with 
circumstances  as  they  may  arise  from  time  to  time  after 
the  testator's  death,  during  the  life  of  one  or  more  per- 
sons. After  a  tes'tator  makes  his  will,  and  before  his 
death,  his  property  may  change  both  in  character  and 
amount.  The  objects  of  his  bounty  may  materially 
change  by  reason  of  marriage,  birth  or  death ;  or  possibly 
all  may  perish  in  the  same  accident.  Then  again  if  the 
gifts  be  not  absolute  at  testator's  death  they  may  be  sub- 
jected to  contingencies  not  foreseen  or  provided  for. 

A  proper  forecast  of  contingencies  is  no  easy  matter, 
and  to  provide  for  them  even  when  foreseen  may  be  a  task 
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of  the  greatest  difficulty.  Yet  these  are  the  problems 
which  confront  every  person  who  undertakes  the  prepara- 
tion of  a  will. 

Nevertheless  it  is  a  popular  notion  that  nothing  is  more 
simple  than  the  preparation  of  a  will.  That  notion  may 
be  true  or  false,  depending  upon  the  will  under  considera- 
tion, but  it  certainly  is  not  true  if  the  objects  of  the  tes- 
tator's bounty  are  multiplied  or  if  his  gifts  are  less  than 
absolute.  Neither  is  it  true  if  the  will  contains  any  trusts, 
powers  or  special  provisions.  On  the  other  hand  the 
reverse  is  often  the  case,  and  I  think  it  quite  generally 
true  that  nothing  is  more  difficult  than  the  preparation  of 
a  will.  Or  to  put  it  in  the  words  of  Lord  Coke :  "  Wills, 
and  the  construction  of  them,  do  more  perplex  a  man  than 
any  other  learning."  And  of  all  jurisdictions  Professor 
Gray  says:  "In  no  civilized  country  is  the  making  of  a 
will  so  delicate  an  operation  and  so  likely  to  fail  of  suc- 
cess as  in  New  York." 

Nothing  has  done  the  professional  reputation  more 
harm  than  the  proverbial  ease  with  which  a  will  may  be 
drawn.  It  leads  thousands  of  testators  each  year,  with 
unbounded  confidence  in  their  own  ability,  to  prepare 
their  own  wills.  It  also  leads  thousands  of  lawyers  each 
year  with  equal  confidence  to  dash  off  wordy  and 
unworthy  testamentary  instruments.  If  the  testator  digs 
the  grave  of  his  own  estate  and  puts  therein  the  happiness 
of  those  he  loves  he  alone  is  to  be  blamed.  But  when  a 
lawyer  is  derelict  in  his  duty  it  is  a  matter  of  professional 
concern. 

The  significance  of  the  testamentary  act  is  not  fully 
appreciated  either  by  testators  or  by  the  profession.  It 
constitutes  the  final  expression  of  a  man's  wishes  respect- 
ing his  property  acquired  in  a  lifetime.  The  future  wel- 
fare and  happiness  of  the  persons  and  objects  most  dear 
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to  him  depend  upon  its  terms.  Whether  viewed  from  a 
property  or  family  standppint,  it  is  often  the  most 
important  document  a  person,  even  of  small  means,  is 
ever  called  upon  to  prepare.  In  short,  a  will  is  often  a 
man's  monument  or  his  folly. 

Prudence,  therefore,  demands  that  the  testator  plan 
wisely  and  frame  his  testamentary  provisions  with  great 
care;  for  a  badly  drawn  will  "plunges  everybody  and 
everything  into  inextricable  confusion,"  and  may  involve 
families  "in  ruinous  and  sometimes  malignant  and  inter- 
minable litigation." 

Warren  says:  "Language  is  not  strong  enough  to 
adequately  stigmatize  the  misconduct  of  him  who  rashly 
rushes  into  a  position  where  he  may  do  such  terrible  and 
irreparable  mischief,  Hke  a  mad  man  scattering  firebrands, 
arrows  and  death."  He  also  says  that  a  lawyer  who 
undertakes  to  act  in  the  preparation  of  a  will  is  "bound 
morally  as  well  as  legally  to  possess  a  familiar  and  accurate 
practical  knowledge  of  the  leading  rules  applicable 
thereto."  He  certainly  is  required  to  bring  to  his  task 
the  utmost  good  faith,  due  diligence  and  a  high  sense  of 
professional  duty. 

Notwithstanding  the  fact  that  our  professional  duty  is 
plain,  I  fear  that  it  is  often  neglected  in  the  pursuit  of  our 
calling  as  a  business  rather  than  as  a  profession.  The 
attention  of  the  American  lawyer  has  been  drawn  mostly 
to  contracts,  deeds  and  other  writings  between  living  per- 
sons. Such  writings  are  the  result  of  opposing  minds 
looking  at  the  instrument  from  different  standpoints  and 
in  the  light  of  separate  interests.  Thus  drilled  in  profes- 
sional work,  where  mind  is  arrayed  against  mind,  the  aver- 
age American  lawyer  is  not  much  given  to  criticising  his 
own  conception  of  the  various  possibilities,  conditions  and 
consequences  that  marriage,  birth,  death  and  the  future 
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may  bring  to  a  testator's  family  and  estate.  In  other 
words,  his  habit  of  mind  is  better  adapted  to  picking  apart 
the  work  of  another  on  behalf  of  a  special  interest  than  lo 
the  preparation  of  an  instrument  designed  to  provide  for 
every  conceivable  contingency. 

Counsel  and  client  are  so  engaged  in  the  rush  of  busi- 
ness and  the  making  of  contracts  and  settling  disputes 
between  living  persons  that  they  fail  to  appreciate  the 
importance  of  a  will  and  become  careless  of  testamentary 
plans  and  provisions.  Consequently,  testamentary  writ- 
ing, even  by  able  lawyers,  is  often  discreditable  to  the 
profession.  When  you  add  to  this  the  bad  work  of  incom- 
petent lawyers  and  the  worse  work  of  self-confident  lay- 
men, we  have  for  probate  each  year  a  wonderful  body  of 
badly  drawn  wills  which  is  destined  to  supply  the  Courts 
for  years  to  come  with  their  most  tedious,  bitter  and  dis- 
astrous litigation.  Testimony  to  this  fact  is  borne  by 
almost  every  volume  of  reports  issued  from  the  Courts 
in  every  State  and  Territory.  Indeed,  it  is  not  an  uncom- 
mon occurrence  to  see  counsel  who  are  responsible  for 
wretched  testamentary  writing  draw  thousands  of  dollars 
from  an  estate  for  unsuccessfully  defending  their  own  bad 
work. 

The  amount  of  dispute,  litigation,  expense  and  suffer- 
ing, both  in  mind  and  body,  directly  due  to  improper  tes- 
tamentary writing,  is  appalling,  and  the  extent  to  which 
families  and  estates  are  liable  to  be  rent  asunder  thereby 
is  well  illustrated  by  numerous  instances  which  will 
readily,  occur  to  your  minds.  We  are  all  subject  to  the 
frailties  of  human  nature,  but  we  cannot  justify  careless- 
ness or  lack  of  skill  on  that  ground.  Nor  should  we  per- 
mit without  a  word  of  protest  the  dignity  of  our  profes- 
sion and  its  traditional  reputation  for  learning  and  ability 
to  be  impaired.    On  the  contrary,  it  is  our  duty  to  protect 
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its  good  name  by  detecting  and  correcting  our  own  faults 
that  our  advice  may  be  worthy  of  our  calling. 

In  recent  years  it  has  been  my  lot  to  study  this  subject 
quite  generally  in  the  United  States  and  to  a  limited 
extent  in  England  and  elsewhere.  In  the  course  of  that 
study  it  became  my  duty  to  critically  examine  and  inter- 
pret hundreds  of  important  wills.  During  that  employ- 
ment I  was  surprised  by  the  low  standard  of  testamentary 
writing  found  even  in  the  work  of  eminent  lawyers  in  cer- 
tain cities  and  States.  Since  the  completion  of  the  work 
then  in  hand  it  has  been  my  fortune  to  be  called  upon  to 
interpret  many  wills  drawn  in  different  jurisdictions  and 
of  varying  degrees  of  complication.  Of  this  work  I  have 
kept  a  record,  and  drawing  my  conclusions  therefrom  I 
think  it  safe  to  say  that  scarcely  more  than  twenty-five 
per  cent  of  the  wills  of  living  persons  are  above  reproach ; 
and  that  fully  fifty  per  cent  contain  some  obscurity,  flaw 
or  omission  that  upon  the  happening  of  some  contingency 
may  defeat  the  testator's  intention  or  lead  to  litigation 
after  death.  This  is  a  broad  statement,  but  I  believe  it  is 
fully  warranted  by  the  facts.  I  do  not  say  fifty  per  cent 
will  fail,  but  that  if  some  particular  events  happen  they 
will  fail  or  lead  to  litigation. 

This  unfortunate  condition  of  testamentary  writing  is 
not  because  lawyers  lack  ability,  but  because  they  share 
with  their  clients  the  popular  feeling  that  nothing  is  more 
simple  than  the  preparation  of  a  will  and  their  efforts  cor- 
respond to  their  conception  of  their  duty.  If  every  will 
which  a  lawyer  prepared  were  to  be  immediately  seen  of 
men  and  stand  as  a  monument  to  his  professional  ability, 
as  does  a  contract  or  the  trial  of  a  cause,  a  very  different 
state  of  affairs  would  exist  to-day. 

While  the  prevailing  standard  is  low,  we  are  blessed 
with  some  unusually  fine  specimens  of  testamentary  writ- 
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ing.  Without  the  thought  of  disparaging  the  work  of 
others,  I  wish  to  call  attention  to  some  models  which  have 
come  to  my  notice.  In  New  York,  besides  some  of  the 
Astor  and  Vanderbilt  wills,  we  have  such  good  examples 
as  the  will  of  August  Belmont,  William  E.  Dodge,  Wil- 
liam M.  Evarts,  Ogden  Goelet,  Robert  Goelet,  Jay  Gould, 
Collis  P.  Huntington,  Charles  Pratt,  Russell  Sage,  Wil- 
liam C.  Whitney  and  J.  Hood  Wright.  Outside  of  this 
State  we  have  among  many  examples :  the  famous  Sarah 
B,  Eaton  will  and  the  Brown  wills  in  Rhode  Island;  the 
Armour,  Field  and  Swift  wills  in  Chicago ;  the  Leiter  will 
in  Washington;  the  Thaw  will  in  Pittsburgh;  the  Johns- 
Hopkins  will  in  Baltimore ;  the  Minot  wills  in  Boston ;  the 
Troutman  will  in  Philadelphia,  and  the  Crocker  and  Stan- 
ford wills  in  California.  While  all  these  wills  are  not  with- 
out blemish,  their  authors  have  just  reason  to  be  proud 
of  their  professional  work.  They  are  also  entitled  to  the 
thanks  of  the  profession  for  the  standard  they  have  set 
and  the  precedents  they  have  furnished. 

In  sad  contrast  with  these  are  the  Tilden,  Fayerweather 
and  numerous  other  wills  celebrated  for  the  litigation  they 
have  produced,  besides  the  recent  will  of  Nelson  Morris, 
of  Chicago,  the  principal  provisions  of  which,  according 
to  newspaper  reports,  have  fallen  of  their  own  weight  and 
by  general  consent  without  legal  proceedings. 

This  brings  us  to  the  query:  How  can  the  prevailing 
standard  of  testamentary  writing  be  raised?  It  can,  of 
course,  be  raised  by  testators  ceasing  to  write  their  own 
wills  and  demanding  better  testamentary  instruments.  It 
can  be  raised  by  the  bar  insisting  that  examiners  for 
admission  to  the  Bar  lay  greater  emphasis  on  this  branch 
of  the  law.  The  Bar  itself  can  cease  to  be  over-confident. 
It  can  give  the  subject  more  careful  study.  It  can  put 
into  the  work  more  conscientious  diligence  and   fore- 
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thought.  It  can  abandon  the  practice  now  so  common  of 
preparing  wills  without  the  use  of  reliable  precedents. 
Then  after  a  draftsman  has  completed  his  work  to  his  own 
satisfaction  he  can  submit  it  to  another  person  for  such 
friendly  criticism  and  ante-mortem  interpretation  as  an 
independent  mind  can  give.  If  a  testator  is  not  wholly 
satisfied  that  his  will  is  above  reproach,  he  may  profitably 
make  assurance  doubly  sure  by  requiring  his  counsel  who 
drew  it  to  submit  it  to  one  or  more  competent  persons 
for  an  independent  ante-mortem  interpretation  and 
opinion.  Such  an  interpretation  by  fresh  minds  will 
usually  reveal  any  weak  spots  that  may  exist  or  demon- 
strate their  absence. 

Finally  let  every  layman  cease  writing  wills;  let  every 
lawyer  do  his  work  with  the  thought  that  it  will  be  called 
in  question  the  next  day  or  receive  an  ante-mortem  inter- 
pretation, and  a  new  era  of  testamentary  writing  will  be 
at  hand.  The  rising  generation  will  be  spared  much  liti- 
gation and  many  fortunes  will  be  saved  from  the  blight 
of  family  discord,  greatly  to  the  credit  of  the  profession 
and  its  individual  members.     (Applause.) 

The  President: 

Gentlemen,  you  have  heard  the  very  interesting  and 
valuable  paper  read  by  Mr.  Remsen.  Under  our  rules 
the  subject  is  now  open  for  discussion  if  any  gentleman 
has  any  remarks  to  offer. 

Francis  L.  Stetson,  of  New  York: 

Mr.  President,  I  do  not  wish  to  introduce  any  con- 
troversial matter,  but  only  a  remembrance  and  tribute 
to  a  great  lawyer  who  was  animated  by  all  the  caution 
and  care  that  the  learned  author  of  this  paper  has  sug- 
gested.    I  refer  to  the  late  distinguished  and  illustrious 
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Benjamin  D.  Silliman,  whom  we  all  had  the  privilege  of 
knowing  and  honoring.  As  showing  how  this  great 
lawyer  had  the  interests  of  his  clients  at  heart  permit  me 
to  relate  an  anecdote  which  I  believe  to  be  well  founded. 
Mr.  Silliman,  having  drawn  an  important  will,  became 
after  some  time  greatly  disturbed  lest  he  might  have  been 
deficient  in  some  particular,  or  that  the  will  in  some  par- 
ticular might  prove  deficient,  and  a  doubt  rested  upon  his 
heart  and  he  became  finally  ill  through  worry  and  anx- 
iety, and  then  at  last,  having  borne  the  burden  alone,  he 
came  to  a  friend  and  told  him  about  it.  The  friend  asked 
him,  "  Why  don't  you  look  at  the  will  and  see  whether 
it  is  right?"  "Why,"  he  says,  "I  can't."  "Where  is 
it? "  Says  he,  "  It  is  in  my  safe."  His  friend  said, 
"  Why  don't  you  go  to  your  safe,  take  out  the  will  and 
look  at  it? "  He  says,  "  I  can't  do  that  without  my 
client's  permission  and  I  don't  want  to  worry  him." 
Finally  his  friend  induced  Mr.  Silliman  to  consult  his 
client;  they  went  and  opened  the  will  and  it  was  found 
exactly  right. 

Stillman  F.  Kneeland,  of  New  York: 

Mr.  President,  I  think  one  reason  why  perhaps  wills 
are  more  skillfully  drawn  under  the  English  system  is  the 
fact  that  they  have  a  division  of  labor;  they  have  the 
barrister  who  does  nothing  but  try  a  case,  does  not  see 
the  clients  at  all ;  then  they  have  an  attorney  who  cannot 
try  a  case;  then  they  have  a  notary  who  does  all  the 
drawing  of  papers.  They  have,  therefore,  under  that 
system,  a  class  of  people  whose  entire  time  is  used  up  in 
the  study  of  the  preparation  of  papers.  With  us  an 
attorney  and  counselor-at-law  occupies  all  of  these  posi- 
tions. One-half  of  our  time  is  used  up  in  court,  the  other 
half  of  the  time  in  preparing  for  the  trial  of  cases  in  court. 
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and,  therefore,  when  a  will  comes  to  us  which  has  to  be 
drawn  immediately  we  do  not  have  sufficient  time,  nor 
have  we  had  sufficient  thought  back  of  it,  to  properly 
draw  it-  I  think  it  would  be  a  splendid  thing  if  we  had 
in  each  of  our  large  cities  at  least  a  class  of  people,  say 
half  a  dozen  lawyers,  whose  entire  time  is  put  into  the 
subject  of  drawing  wills  like  our  friend  who  has  just  deliv- 
ered the  subject  to  us.  Then  when  we  prepare  a  very 
important  will,  before  we  have  it  executed  let  us  have 
the  benefit  of  that  mind  which  is  trained  thoroughly  on 
that  subject;  in  that  way  perhaps  we  could  do  our  duty 
to  our  client.  I  think,  with  my  friend  here  on  the  left, 
that  the  subject  of  the  construction  of  a  will  is  a  very 
grave  and  important  duty. 

Henry  W.  Jessup,  of  New  York: 

Mr.  President,  it  seems  to  me  there  is  a  very  practical 
suggestion  contained  in  the  paper  just  read,  namely,  that 
at  the  threshold  of  the  entry  into  our  profession  a  candi- 
date for  an  examination  and  admission  should  be  tested 
in  regard  to  his  knowledge  of  the  form  in  which  words 
are  to  be  put.  It  would  seem  at  first  that  the  simplest 
thing  to  do  is,  when  you  know  what  you  want  to  say,  to 
say  it,  but  it  is  really  one  of  the  most  difficult  things  in 
regard  to  the  drafting  of  a  will.  It  seems  to  me,  if  this 
suggestion  is  endorsed  by  the  Association,  that  the  exam- 
iners should  exercise  a  little  care  in  their  examination 
and  have  the  applicant  put  in  concrete  form  some  par- 
ticular instruction  in  regard  to  the  formation  of  a  trust 
or  a  will  generally.  I  know  that  within  the  last  three 
weeks  two  wills  of  exactly  the  same  character  came  under 
my  observation  where  a  life  estate  has  been  given  and 
the  persons  who  are  the  direct  objects  of  the  testator's 
bounty  came  to  the  executors  appointed  and  the  ques- 
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tion  in  each  case  has  been  asked,  "  Who  holds  the  prop- 
erty during  that  life  estate? "  It  would  seem  to  be  a 
very  simple  question  to  answer,  yet  you  would  be  sur- 
prised to  know  the  number  of  wills  that  have  come  up 
for  examination  with  that  careless  provision  in  it.  The 
applicant  should  be  tested  with  regard  to  his  ability  to 
state  what  he  knows,  and  I  move  that'  that  suggestion 
of  the  paper,  if  not  the  whole  paper,  be  referred  with 
the  endorsement  of  this  Association  to  the  Board  of  Law 
Examiners  at  Albany. 

Francis  L.  Stetson,  of  New  York: 

Mr.  President,  I  would  ask  that  that  be  extended  and 
that  it  be  sent  to  the  heads  of  the  law  schools.  I  think 
the  law  schools  ought  to  have  their  attention  called  to 
the  importance  of  having  a  young  man  trained  in  that 
direction. 

The  President: 

Before  that  question  is  put,  I  would  like  to  ask  Mr. 
Remsen  whether  I  understood  him  correctly  to  say  that 
he  classed  the  Tilden  will  among  those  inartificially 
drawn  ? 

Daniel  S.  Remsen,  of  New  York: 
I  mentioned  that  as  an  instance  of  a  will  that  was  not 
well  drawn. 

The  President: 

That  gives  me  occasion  to  say  what  occurred  to  me 
while  the  paper  was  being  read,  that  the  most  celebrated 
contests  in  this  State,  I  believe,  have  been  upon  wills 
that  were  broken,  although  drawn  by  the  most  astute 
and  able  counsel  after  the  most  careful  and  diligent 
examination  of  the  subject  at  times  when  no  superiors 
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to  them  could  be  found  on  that  particular  specialty  at 
the  Bar  of  New  York.  I  refer  especially  to  the  Parish 
will  case  which,  I  believe,  was  drawn  by  Mr.  Daniel  Lord, 
who  certainly  had  no  superior  in  his  day;  and  as  to  the 
Tilden  will,  everybody  knows  that  it  was  drawn  by 
Mr.  Charles  O'Connor  with  infinite  pains  and  care,  and 
submitted  by  him  to  Mr.  Carter,  who  made  his  sugges- 
tions upon  it  to  Mr.  O'Connor,  so  that  it  is  not  always 
the  incompetency  of  counsel  that  leads  to  badly  drawn 
wills  that  may  be  broken.  It  sometimes  comes  from 
over- zeal  and  over-care.  Gentlemen,  the  question  will 
be  on  the  motion  that  has  been  made  and  seconded,  that 
this  paper  be  referred,  or  a  copy  of  it  be  sent  to  the 
Board  of  Examiners  for  admission  to  the  Bar,  and  to  the 
heads  of  the  prominent  law  schools  of  the  State.  Those 
in  favor  of  the  motion  will  please  say  "  aye." 

The  motion  was  duly  carried. 

The  President: 

The  next  business  in  order  will  be  to  listen  to  a  paper 
which  has  been  prepared  by  Mr.  Elbridge  L.  Adams,  of 
the  Rochester  Bar,  on  "  Certain  Features  of  Civil  Pro- 
cedure in  England." 

Mr.  Elbridge  L.  Adams  presented  his  paper  as  follows : 

SOME   FEATURES   OF    CIVIL    PROCEDURE   IN 

ENGLAND 

Twelve  years  ago  I  had  the  honor  of  bringing  to  the 
attention  of  this  Association  a  general  outline  of  the 
reformed  English  system  of  procedure  under  the  Judica- 
ture Acts  of  1873.  Since  that  time  repeated  efforts  have 
been  made  by  this  and  other  bodies  interested  in  the 
reform  of  our  adjective  law,  to  bring  about  a  revision 
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of  the  New  York  Code  of  Civil  Procedure,  but  up  to 
the  present  these  efforts  have  been  unsuccessful.  The 
Law's  Delay  Commission,  after  a  careful  examination  of 
the  causes  contributing  to  the  congested  condition  of  the 
Courts  of  New  York  city,  reported  to  the  Legislature  of 
1903  several  bills  which  it  was  thought  by  that  distin- 
guished Commission  would  produce  some  relief;  but  these 
bills,  with  two  unimportant  exceptions,  were  vetoed  by 
the  Governor,  upon  the  advice  of  the  Attorney-General. 

At  the  present  time  the  Board  of  Statutory  Consolida- 
tion, created  by  an  act  of  the  legislature  in  1904,  and 
consisting  of  Hon.  A.  J.  Rodenbeck,  chairman,  and 
Messrs.  Milburn,  Hornblower  and  Moot,  are  clothed  with 
the  power  "to  direct  and  control  the  revision,  simplifica- 
tion, arrangement  and  consolidation  of  the  statutes  of 
the  State and  to  condense  and  sim- 
plify the  existing  practice  and  adapt  the  procedure  to 
existing  conditions."  The  labors  of  this  board  have  been 
confined  for  the  most  part  to  the  rearrangement  and  con- 
solidation of  the  general  statutes  —  a  monumental  and 
vastly  important  work  which  will  soon  be  expressed  in  a 
preliminary  report  to  the  legislature.  The  matter  of 
code  revision  has  been  reserved  by  the  board  for  subse- 
quent consideration  and  report. 

During  the  past  summer,  at  the  request  of  the  Board 
of  Statutory  Consolidation,  I  made  an  investigation  and 
study  in  London  of  the  practical  workings  of  the  English 
civil  procedure,  some  leading  features  of  which  will  be 
briefly  considered  in  this  paper. 

Preliminarily,  I  may  say  for  the  benefit  of  those  who 
are  unfamiliar  with  the  English  courts,  that  in  1873  the 
whole  judicial  system  in  England  was  revolutionized  by 
the  Supreme  Court  of  Judicature  Act.  By  this  act  the 
several  courts  of  common  law  and  chancery  were  con- 
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solidated  into  one  Supreme  Court  of  Judicature,  which 
was  divided  into  two  permanent  divisions :  the  High  Court 
of  Justice  having  original  jurisdiction  and  the  Court  of 
Appeal  having  appellate  jurisdiction.  The  act  itself  con- 
tains provisions  touching  the  jurisdiction,  sittings,  offi- 
cers and  distribution  of  business  of  the  courts.  The 
details  of  practice  are  left  to  a  committee  of  nine  judges 
of  the  Supreme  Court,  of  whom  the  Lord  Chancellor  must 
be  one.  The  power  of  making  and  altering  rules  for  the 
regulation  of  proceedings  in  the  High  Court  of  Justice 
and  the  Court  of  Appeal  is  vested  in  this  committee  of 
judges,  subject  to  the  limitations  imposed  by  the  act. 

The  existing  rules  of  the  Supreme  Court  of  Judicature 
are  1,045  ^^  number,  divided  into  seventy-two  orders  or 
chapters.  They  cover  very  nearly  the  same  ground  that 
our  Code  of  Civil  Procedure  does,  and,  in  addition,  the 
practice  in  admiralty,  bankruptcy  and  other  matters 
which  with  us  are  within  the  jurisdiction  of  the  federal 
courts.  There  are  rules  respecting  the  form  and  com- 
mencement of  actions,  service  of  summons,  parties,  join- 
der of  causes  of  action,  pleadings,  trial,  judgment,  execu- 
tion, appeals,  provisional  remedies,  special  proceedings 
and  costs.  There  are  no  rules  touching  the  statute  of 
limitations,  evidence  (except  as  to  its  production)  or 
matters  of  substantive  law.  Appended  to  the  rules  are 
forms  for  writs,  pleadings,  orders  and  other  papers,  which 
must  be  followed  on  penalty  of  costs  for  prolixity. 

The  form  in  which  the  English  law  of  procedure  is 
stated  challenges  our  attention.  Rules  of  court  are  not 
unfamiliar  with  us.  We  have  our  General  Rules  of 
Practice,  but  they  are  supplemental  to  the  Code  of  Civil 
Procedure.  There  is  no  apparent  reason  why  we  should 
have  both;  why  we  should,  for  instance,  have  to  go  to 
the  Code  to  ascertain  the  manner  of  proving  service  of  a 
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summons  on  a  corporation  and  to  the  Rules  to  learn  how 
to  make  proof  of  service  of  a  summons  in  divorce  cases; 
or,  why  the  Code  should  prescribe  the  time  of  a  notice 
of  motion,  and  the  Rules  the  time  in  which  to  make  a 
case  and  exceptions.  The  practice  in  our  federal  courts 
is  regulated  by  rules  of  court  and  not  by  act  of  Con- 
gress, and  I  think  it  is  generally  conceded  by  those  who 
are  familiar  with  both  systems  that  the  federal  system 
offers  fewer  pitfalls  than  the  code  system.  It  certainly 
is  more  logical  that  the  courts  rather  than  the  legisla- 
ture should  regulate  judicial  proceedings. 

Next  to  the  form  of  the  English  law  of  procedure,  the 
most  noticeable  feature  of  it  is  its  elasticity  and  simplicity. 
That  very  objectionable  word  *'  must  "  which  Mr.  Throop 
used  so  freely  in  his  revision  of  the  Field  Code,  is  seldom 
found  in  the  English  Rules  of  Court,  but  gives  way  to  the 
permissive  "  may.'' 

To  nearly  every  rule  is  coupled  the  provision  that  the 
court  or  judge  may,  in  the  interests  of  justice  or  con- 
venience, make  such  an  order  and  on  such  terms  as  shall 
be  deemed  just.  This  is  radically  different  from  our  idea 
of  limiting  the  discretion  of  judges  within  the  four  corners 
of  a  statute. 

The  object  of  the  English  rules  is  to  provide  the  best 
and  quickest  and  simplest  method  of  bringing  before  the 
court  the  merits  involved  in  any  particular  case.  They 
have  been  framed  on  the  theory  that  the  sooner  the  liti- 
gants are  brought  face  to  face  and  compelled  to  disclose 
to  each  other  the  strength  or  weakness  of  their  respective 
lines  of  attack  or  defense,  the  more  expeditiously  and 
thoroughly  will  justice  be  done  between  them.  A  dis- 
tinguished lawyer  of  this  State  once  said  that  our  Code  of 
Civil  Procedure  seemed  to  have  been  designed  "  to  pre- 
vent courts  from  doing  justice."     Not  so,  the  English 
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rules  of  court.  In  them  there  has  been  no  •*  muddle- 
headed  ingenuity  expended  to  make  things  naturally 
simple  as  complicated  and  difficult  as  possible."  Rules 
are  stated  briefly  and  succintly ;  the  whole  system  of  pro- 
cedure is  pervaded  by  the  broad  spirit  of  equity.  It  is  an 
attempt  along  scientific  lines  to  bring  the  proceedings  of 
the  English  courts  "up  to  date"  —  to  make  them 
respond  to  the  needs  of  modern  commercial  conditions. 
Some  of  the  more  important  means  by  which  this  result 
is  obtained  we  shall  now  examine.  But,  first  and  under- 
lying the  particular  features  of  the  English  procedure,  we 
must  notice  that  highly  effective  auxiliary  to  the  courts 
and  judges  —  the  Supreme  Court  Master.  There  are 
seven  of  these  masters  on  the  common  law  side  of  the 
court  and  several  more  attached  to  the  chancery  division. 
These  all  sit  in  London.  In  the  counties  outside  of  Lon- 
don and  Middlesex  the  functions  of  the  master  are  per- 
formed by  the  District  Registrar.  The  masters  are 
required  to  be  members  of  the  Bar  of  ten  years'  standing 
and  they  receive  £1,500  salary.  The  position  is  one  of 
importance  and  dignity  and  is  highly  prized  by  members 
of  the  Bar.  Master  Chitty,  by  whose  courtesy  I  was  per- 
mitted to  sit  with  him  in  chambers  on  several  occasions 
and  who  is  my  authority  for  many  of  the  observations  I 
am  about  to  make,  is  a  barrister  of  the  Middle  Temple, 
who  enjoyed  a  large  and  lucrative  practice  at  the  Bar 
before  he  became  a  master.  Master  Burney  is  one  of 
the  editors  of  the  Annual  Practice,  which  is  the  annotated 
edition  of  the  Rules.  Master  Macdonell  is  the  editor  of 
the  Annual  Civil  Statistics.  All  are  experts  on  the  sub- 
ject of  procedure.  These  masters  sit  in  London  on  every 
business  day  and  dispose  each  of  about  300  cases  a  week. 
Generally,  all  the  preliminaries  up  to  the  time  of  trial  are 
under  their  control.  The  proceedings  before  the  master 
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are  exceedingly  simple  and  informal.  He  sits  behind 
an  office  table  in  his  room,  and  the  solicitors  or  counsel 
who  appear  before  him  state  their  motions  and  argue 
their  points  in  a  conversational  way.  His  orders  are 
made  while  the  parties  are  before  him  and  are  endorsed 
upon  the  summons  or  notice.  There  is  an  appeal  from 
the  master  to  a  judge  who  sits  in  chambers  to  hear  such 
appeals,  but  in  the  great  majority  of  cases  the  decision  of 
the  master  is  final. 

The  most  important  power  given  to  the  master  is  that 
which  he  has  under  Order  XIV  to  grant  summary  judg- 
ment in  liquidated  claims  and  in  actions  for  the  recovery 
of  land.  When  the  plaintiff  can  show  to  the  satisfaction 
of  a  master  that  he  has  a  cause  of  action  to  which  there 
is  no  defense,  he  may  have  judgment  at  once  without  the 
delay  and  expense  incident  to  a  trial.  The  practice  is  for 
the  plaintiff  to  make  an  affidavit,  verifying  his  cause  of 
action  and  stating  that  in  his  belief  there  is  no  defense  to 
the  action.  Armed  with  this  affidavit  he  takes  out  a  sum- 
mons before  a  master  in  chambers,  which  must  be  served 
on  defendant  or  his  solicitor  not  less  than  four  clear  days 
before  the  hearing.  The  defendant  may  show  cause 
against  the  application  by  affidavit,  or  he  may  offer  to 
bring  into  court  the  sum  sued  for.  The  master  may,  if 
he  thinks  fit,  order  the  defendant,  or  in  the  case  of  a  cor- 
poration, any  officer  thereof,  to  attend  and  be  examined 
upon  oath,  or  to  produce  any  leases,  deeds,  books  or 
documents.  On  the  hearing  of  the  application  the  master 
has  three  courses  open  to  him.  He  may  give  leave  to 
defend  unconditionally,  and  this  he  does  whenever  there 
is  an  issue  to  be  tried,  even  though  he  may  think  the 
defendant  will  fail;  or,  he  may  give  conditional  leave  to 
defend  —  that  is,  subject  to  such  terms  as  to  paying 
money  into  court,  giving  security,  or  time  or  mode  of 
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trial,  or  otherwise,  as  he  may  think  fit.  When  he  grants 
leave  to  defend  he  may  at  once  give  all  directions  as  to 
pleadings,  discovery,  inspection,  evidence  and  other  par- 
ticulars, and  usually  in  doubtful  cases  he  places  the  action 
on  the  short  cause  list  and  it  comes  on  for  trial  in  a  few 
days.  But  if  the  facts  alleged  by  the  defendant  on  his 
affidavit  or  by  his  own  viva  voce  evidence  or  otherwise, 
do  not  amount  to  a  defense  to  the  action,  either  in  fact 
or  law,  the  master  will,  as  a  rule,  make  an  order  giving 
the  plaintiff  leave  to  enter  judgment  for  the  amount 
endorsed  on  his  writ,  with  interest.  The  jurisdiction  of 
the  masters  under  this  procedure  is  exercised  with  great 
caution,  and  the  rights  of  defendants  are  further  safe- 
guarded by  an  appeal,  whichj  however,  is  seldom  availed 
of.  I  asked  Master  Chitty  if  he  did  not  some  time  feel 
that  he  might  be  depriving  an  honest  defendant  of  his 
right  to  a  full  trial.  He  answered  that  he  could  usually 
determine  by  a  few  well  directed  questions  whether  the 
defense  was  honest  or  sham,  and  that  if  he  had  any  linger- 
ing doubts  about  it  he  always  sent  the  case  to  the  special 
trial  list,  where  it  could  be  tried  in  a  week  or  ten  days. 

I  remember  one  colloquy  which  took  place  before  him. 
"  Don't  you  think,"  he  inquired  of  defendant's  counsel, 
"that  your  defense  to  this  action  is  rather  weak?" 
"  Well,  Master,"  was  the  frank  reply,  "  I  must  say  I've 
seen  stronger  ones,  but  I  feel  certain  that  when  I  have 
been  more  fully  advised  by  my  client  I  shall  be  able  to 
present  a  more  cogent  defense."  "  Suppose  you  go  over 
there  in  the  corner  and  see  if  you  cannot  arrive  at  a 
settlement,"  was  the  master's  suggestion,  and  in  a  few 
moments  the  counsel  came  to  the  desk  and  announced 
that  they  had  agreed  on  a  settlement,  which  was  duly 
noted  on  the  summons. 
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How  effective  this  machinery  is  in  preventing  the  hang- 
ing up  of  a  meritorious  cause  of  action  may  be  judged 
from  the  Civil  Judicial  Statistics.  (I  may  parenthesize 
here  that  there  is  published  every  year  by  the  govern- 
ment a  volume  of  civil  judicial  statistics,  edited  by  Sir 
John  Macdonell,  one  of  the  masters,  in  which  may  be 
found  every  conceivable  kind  of  information  concerning 
the  legal  proceedings  of  the  previous  year.)  From  the 
statistics  for  1905  I  take  these  figures:  In  proceedings 
for  summary  judgment  under  Order  XIV,  leave  to  defend 
unconditionally  was  given  in  2,308  cases ;  leave  to  defend 
conditionally  in  654  cases;  and  summary  judgment  in 
whole  or  in  part  was  ordered  in  7,973  cases,  or  about 
80%  of  the  whole  number  of  applications.  In  the  same 
year  the  total  number  of  judgments  for  plaintiff  entered 
in  all  England  was  29,160,  aggregating  £5,591,411.  Of 
these  about  8,000,  aggregating  £1,761,132,  were  entered 
summarily.  To  make  these  figures  still  more  emphatic, 
it  may  lie  added  that  the  total  amount  for  which  judg- 
ment was  entered  on  money  claims,  after  trial  by  jury, 
was  only  £178,378,  and  after  trial  by  court  without  a  jury, 
£258,647.  So  it  would  appear  that  the  summary  judg- 
ments ordered  by  the  masters  were  more  than  four  times 
the  amount  of  all  judgments  entered  after  trial.  How 
vastly  superior  this  method  of  disposing  of  dilatory 
defenses  is  to  our  motion  to  strike  out  as  sham,  or  for 
judgment  upon  a  frivolous  answer,  both  which  proceed- 
ings are  so  technical  that  they  are  rarely  used! 

An  approximation  of  the  English  practice  has  recently 
been  attempted  in  New  York  city.  By  a  special  rule 
regulating  the  calendar  practice  it  is  provided  that  in 
actions  to  recover  a  debt  or  liquidated  demand,  plaintiff 
may  apply,  on  five  days'  notice,  for  an  order  placing  the 
cause  upon  a  special  calendar  for  trial.    The  order  will 
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be  granted  if  the  court  is  satisfied  that  there  is  no  sub- 
stantial defense  to  the  action  or  that  the  answer  was 
interposed  for  delay. 

The  next  most  important  proceeding  before  the  master 
is  what  is  colloquially  known  as  the  "  Summons  for 
Directions."  In  all  actions,  whether  on  contract  or  in 
tort,  where  a  summons  is  not  taken  out  for  summary 
judgment,  the  plaintiff  must,  within  fourteen  days  after 
defendant's  appearance,  and  before  taking  any  other  step 
in  the  action,  other  than  an  application  for  an  injunction 
or  a  receiver,  take  out  a  summons  for  directions. 

This  novel  kind  of  omnibus  summons  came  into  use  in 
1897,  2Lnd  was  intended  to  supersede  the  previous  prac- 
tice, according  to  which  every  application  for  interlocu- 
tory relief  had  to  be  made,  as  with  us,  by  a  separate 
motion.  On  the  first  application  under  a  summons  for 
directions  no  affidavit  is  used,  except  by  special  order. 
The  master  accepts  the  statements  of  the  parties  or  their 
solicitors  or  counsel,  as  to  the  nature  of  the  action,  the 
proposed  line  pf  defense,  and  the  assistance  they  respect- 
ively need  to  enable  them  properly  to  prepare  for  trial. 
And  it  is  not  only  the  plaintiff  who  asks  for  directions. 
The  plaintiff  must  take  out  the  summons,  but  at  the  hear- 
ing* any  party  to  whom  the  summons  is  addressed  must, 
so  far  as  practicable,  apply  for  any  order  or  directions 
as  to  any  interlocutory  relief  which  he  may  require,  and 
the  master  may  give  whatever  directions  he  thinks  proper, 
though  neither  party  has  asked  for  them.  Either  party 
who  desires  further  directions  must  give  two  clear  days' 
notice  to  the  other  party,  stating  what  it  is  he  wants,  and 
reinstate  the  summons  for  directions  on  the  master's  list. 
But  if  he  asks  for  directions  which  he  ought  properly  to 
have  asked  for  on  the  first  hearing,  he  may  be  ordered 
to  pay  the  costs  of  the  subsequent  application. 
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The  matters  dealt  with  on  the  summons  for  directions 
are,  security  for  costs,  when  plaintiff  is  a  non-resident; 
particulars  of  the  complaint  or  defense;  place  of  trial, 
which  the  master  can  fix  as  he  deems  most  convenient 
for  both  parties  and  the  majority  of  witnesses;  the  mode 
of  trial,  whether  by  jury  or  by  the  court,  and  it  is  always 
without  a  jury  unless  one  of  the  parties  demands  a  jury 
trial;  time  of  trial,  which  may  be  materially  accelerated 
by  reference  to  the  Special  Lists;  the  taking  of  evidence 
by  commission,  or  otherwise ;  the  production  and  inspec- 
tion of  documents. 

But  the  most  important  question  that  comes  before  the 
master  on  a  summons  for  directions  is  usually  "  Shall 
there  or  shall  there  not  be  pleadings?  " 

Till  the  year  1893,  in  every  action  commenced  by  writ, 
there  were  pleadings  as  a  matter  of  course,  unless  both 
parties  agreed  to  dispense  with  them.  In  1893  power 
was  given  to  the  plaintiff  to  declare  on  his  writ  that  he 
intended  to  proceed  to  trial  without  pleadings;  and  in 
1897  the  Rules  were  amended  so  that  for  the  first  time  in 
the  history  of  English  law,  a  plaintiff  who  wished  to 
deliver  a  pleading  was  required  to  obtain  the  leave  of  a 
master.  And  this  is  now  the  rule.  Pleadings  will,  how- 
ever, always  be  ordered  in  all  cases  where  the  claim  is 
unliquidated  or  the  master  can  see  that  the  matters  in 
controversy  are  not  sufficiently  defined.  But,  and  this 
is  the  distinction  of  the  English  system,  every  pleading 
must  state  facts  and  not  law ;  it  must  state  material  facts, 
and  material  facts  only;  it  must  state  facts  and  not  the 
evidence  by  which  they  are  to  be  proved;  and  it  must 
state  such  facts  in  a  summary  form.  This  theoretically 
is  the  code  theory,  but  in  actual  practice,  as  we  all  know, 
we  continually  plead  conclusions  of  law  and  evidentiary 
facts ;  anticipate  defenses ;  state  the  same  cause  of  action  in 
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several  different  ways;  allege  matters  which  the  law  pre- 
sumes in  our  favor,  or  as  to  which  the  burden  of  proof  lies 
upon  the  other  side.  All  these  things  are  forbidden  by  the 
English  Rules,  and  the  parties  are  obliged  to  conform 
their  pleadings  to  the  forms  contained  in  appendices, 
whenever  they  are  applicable,  and  all  prolixity  in  plead- 
ing subjects  the  offender  to  additional  costs,  if  he  be 
unsuccessful,  or  to  a  disallowance  of  costs  if  he  be  suc- 
cessful in  the  action.  It  may  be  interesting  to  note  that 
the  form  for  stating  a  complaint  on  foreclosure  of  a  mort- 
gage occupies  fifteen  lines  in  the  form  book;  that  for 
dissolution  of  partnership,  ten ;  and  that  of  a  payee  against 
the  maker  of  a  note,  seven.  The  defendant  may  not  plead 
the  general  issue,  but  must  deal  specifically  with  each 
allegation  of  fact  of  which  he  does  not  admit  the  truth. 
The  pleadings  are  not  verified,  and  there  are  no  distinc- 
tions between  allegations  upon  knowledge  and  those  upon 
information  and  belief.  The  practical  result  of  these  reg- 
ulations is  that  the  English  pleadings  are  clear-cut,  terse, 
business-like  statements  of  the  facts  upon  which  the  par- 
ties rely  either  to  sustain  or  to  defeat  the  cause  of  action. 
There  are  no  demurrers  for  imperfections,  omissions  or 
defects  in  form,  but  either  party  may  raise  by  his  plead- 
ings a  point  of  law  and  may  therefore  plead  a  general 
demurrer. 

Having  thus  seen  how  the  litigation  is  made  ready  for 
trial  in  the  English  courts,  it  remains  only  to  notice  a 
few  features  of  the  English  trials  and  appeals. 

In  the  conduct  of  the  trial  in  England  there  are  two 
things  which  strike  an  American.  First,  there  is  no  time 
lost  in  getting  a  jury.  The  examination  of  the  jurors  is 
absolutely  unknown.  (This  is  true  of  some  of  our  Amer- 
ican jurisdictions;  Pennsylvania,  for  instance,  where 
eighteen  jurors  are  drawn  and  six  are  eliminated  upon 
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the  objection  of  the  parties,  indicated  by  striking  in  turn 
the  names  from  the  list.) 

In  the  second  place,  the  examination  of  witnesses  is 
almost  never  interrupted  by  objections,  with  the  ensuing- 
argument  over  points  of  evidence.  The  court  and  coun- 
sel are  perfectly  familiar  with  the  rules  of  evidence  and  it 
is  considered  a  breach  of  decorum  for  counsel  to  ask 
questions  which  are  improper.  The  court,  too,  takes  part 
irequently  in  the  examination.  Here,  again,  the  theory 
of  litigation  in  England  is  that  a  law  suit  is  not  a  game 
■  for  sharp  advantages  or  finesse,  but  a  means  of  eliciting 
the  truth  of  the  issue  and  of  doing  justice  between  the 
parties.  The  abolition  of  the  "  bill  of  exceptions  "  has 
likewise  tended  to  accelerate  the  trial  of  cases. 

Of  the  English  appeals  system  it  is  important  to  notice 
the  cutting  down  of  the  time  for  taking  appeals.  An 
appeal  from  an  order  must  be  taken  in  fourteen  days,  and 
a  motion  for  a  new  trial,  which  is  heard  in  the  Court  of 
Appeal,  must  be  made  eight  days  after  the  trial.  The 
only  papers  used  on  the  appeal  are  the  judgment  or  order 
appealed  from,  the  pleadings  and  the  judge's  notes. 
There  are  no  printed  briefs,  and  the  judgments  of  the 
Court  of  Appeal  are  usually  announced  on  the  conclu- 
sion of  the  argument.  Of  course,  all  this  tends  to  dis- 
courage appeals  which  do  not  involve  a  clean-cut  question 
of  law,  and  we  might  expect  that  when  few  appeals  are 
taken  the  proportion  of  reversals  would  be  high.  Yet, 
in  1905,  out  of  613  appeals  from  all  courts  to  the  Court  of 
Appeal,  heard  and  determined,  the  number  of  reversals 
was  153,  or  about  one  in  four.  I  believe  the  proportion 
of  reversals  in  our  Appellate  Division  is  about  one  in 
three.  In  169  cases  where  the  judgment  of  the  court 
below  was  reversed,  only  nine  were  sent  back  for  a  new 
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trial.  In  the  other  i6o  the  Court  of  Appeal  corrected 
the  error  and  gave  judgment  for  the  party  entitled  to  it. 

It  is  difficult  to  make  satisfactory  comparisons  between 
the  volume  of  business  transacted  in  the  two  countries. 
Many  different  elements  enter  into  the  calculation,  and 
we  have  no  authoritative  data  in  this  State  to  compare 
with  the  official  English  statistics.  We  may,  however, 
approximate  a  comparison,  I  think.  The  population  of 
England  and  Wales  is  about  32,000,000.  The  population 
of  New  York  State  is  about  8,000,000,  one-fourth  as  large 
as  that  of  England.  There  are  in  all  England  twenty- 
three  Judges  of  the  Supreme  Court  doing  trial  work,  and 
seven  Judges  doing  appellate  work.  These  twenty-three 
Judges  actually  tried  and  determined  in  1905,  5,077  cases. 

In  the  State  of  New  York  we  have  ninety-eight  Justices 
of  the  Supreme  Court  and  seven  Judges  of  the  Court  of 
Appeals.  Two  Justices  of  the  Supreme  Court  are  assigned 
to  the  Court  of  Appeals,  twenty-four  to  the  various 
Appellate  Divisions  and*  three  are  always  engaged  in  the 
work  of  the  Appellate  Term.  Sixty-nine  justices  are 
therefore  available  for  the  work  of  the  trial  and  equity 
terms. 

TI^c  5f^77  cases  determined  in  England  in  1905  are 
about  the  number  determined  annually  in  the  Supreme 
Court  in  New  York  and  Kings  counties.  There  are  no 
reliable  figures  obtainable  for  the  judicial  business  of  the 
remainder  of  the  State,  but  it  is  qu^te  certain  that  it  is 
not  equal  to  that  of  New  York  and  Kings  counties.  It 
would  seem,  therefore,  that  twenty-three  English  judges, 
with  the  assistance  of  the  Supreme  Court  masters, 
are  able  to  dispose  of  half  as  many  cases  each  year 
as  sixty-nine  judges  try  and  determine  in  the  State  of 
New  York  in  a  year.    In  other  words,  the  English  courts 
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have  one-third  more  efficiency  than  those  of  the  State  of 
New  York.* 

There  is  food  for  reflection  in  these  figures.  Some  may 
prefer  to  attribute  the  greater  efficiency  of  the  English 
courts  to  the  superior  training  and  experience  of  the 
English  judges ;  others  may  account  for  it  on  the  hypoth- 
esis that  the  English  bar  —  the  comparatively  few  bar- 
risters who  try  causes  —  are  more  expert  than  the 
average  American  lawyer.  My  own  impression,  which 
has  been  strengthened  by  what  I  saw  and  heard  in  the 
English  Law  courts  last  summer,  is  that  their  system  of 
procedure  is  more  largely  responsible  than  any  other 
single  cause,  for  the  ease  and  celerity  with  which  judicial 
business  is  done  in  England. 

He  would  be  a  bold  man  indeed  who  should  maintain 
that  our  system  of  procedure  merits  the  approval  of  those 
for  whom  it  is  designed  —  the  litigants  themselves. 
Those  of  us  who  oppose  any  change  in  our  absurd  and 
antiquated  system,  because  it  has  become  fairly  settled 
and  permanent  by  judicial  decision,  are  actuated,  I  fancy, 
rather  by  a  disinclination  to  be  put  to  the  trouble  of  mas- 
tering a  new  system,  or  else  by  the  conviction  that  a  bad 


♦  This  estimate  seems  to  be  borne  out  by  the  report  of  the  Supreme 
Court  in  the  First  Department  that  has  come  to  hand  since  this  paper 
was  prepared.  This  shows  that  during  1907  there  were  3,881  actual 
trials  resulting  in  judgments,  1,561  of  which  were  jury  causes  and  2,320 
of  which  were  equity  causes.  There  are  thirty  justices  of  the  Supreme 
Court  in  the  First  Department,  seven  of  whom  are  engaged  in  appellate 
work.  The  trial  work  was  done  by  the  remaining  twenty-three  justices 
with  some  assistance  from  justices  from  other  parts  of  the  State.  The 
total  number  of  causes  tried  by  these  justices  was  about  two-thirds  as 
many  as  the  same  number  of  judges  determined  in  England  in  1905. 
It  is  well  known  that  the  New  York  judges  hold  court  more  continu- 
ously and  dispose  of  more  cases  than  the  judges  in  other  parts  of  the 
State,  so  that  this  disproportion  would  be  increased  rather  than 
decreased  if  the  judicial  business  of  the  whole  State  were  compared 
with  that  of  England. 
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law  well  learned  is  better  than  a  good  law  imperfectly 
understood. 

The  growth  of  jurisprudence  in  a  country  is  always 
two-fold.  It  is,  first,  the  growth  of  its  substantive  law; 
and  second,  the  growth  of  the  procedure  by  which  it  is 
administered,  and  the  growth  of  the  latter  is  always 
slower.  "  Formalism  haunts  the  law  Courts,  long  after 
it  has  been  banished  from  the  market  and  the  home." 

Is  it  not  time  that  we  cast  off  the  shackles  of  conserv- 
atism and  place  the  administration  of  the  law  in  the  great 
State  of  New  York  on  a  higher  and  more  scientific  plane  ? 
(Applause.) 

The  President: 

Does  any  gentleman  wish  to  offer  any  remarks  upon 
the  very  admirable  paper  offered  by  Mr  Adams? 

Everett  P.  Wheeler,  of  New  York: 

Mr.  President,  I  move  when  our  annual  report  is 
printed  that  one  thousand  copies  of  this  paper  be  printed 
in  separate  pamphlet  form  for  distribution.  It  seems  to 
me  that  there  are  many  who  are  not  members  of  the 
Association  who  ought  to  see  that  paper.  I  can  speak 
as  a  member  of  the  committee  on  the  same  subject  of 
the  American  Bar  Association  that  I  should  be  very  glad 
that  our  committee  might  have  the  privilege  of  reading 
it.  Without  going  into  detail  I  think  it  will  readily  occur 
to  many  of  us  that  there  are  many  in  this  State  charged 
with  more  or  less  of  the  administration  of  the  law  who 
might  with  great  advantage  read  these  suggestions. 

The  President: 

You  hear  Mr.  Wheeler's  motion,  that  a  thousand 
copies  of  Mr.  Adams'  paper  be  printed  in  pamphlet  form 
and  distributed,  besides  those  bound  in  the  annual  report. 
Those  in  favor  of  the  motion  will  please  say  "  aye." 

The  motion  was  duly  carried. 


Digitized  by  VjOOQIC 


76       INVITATION  —  ASS'n   BAR  OF  CITY  OF  NEW  YORK 

The  President: 

I  must  say  from  my  own  knowledge  of  what  has  been 
going  on  in  the  English  practice  that  this  paper  is  an 
exceedingly  valuable  contribution  for  the  Bar  of  New 
York  to  study.  May  I  state  that  as  it  will  be  necessary 
for  me  to-morrow  morning  to  be  absent  for  a  while  at 
least  in  attendance  upon  Mr.  Jessup's  funeral,  I  shall  ask 
Judge  Davy,  one  of  the  Vice-Presidents,  to  take  charge 
to-morrow  morning. 

The  Secretary: 

Mr.  President,  in  addition  to  giving  us  the  great  priv- 
ilege of  using  its  building  for  our  meetings,  the  Asso- 
ciation of  the  Bar  of  the  City  of  New  York,  as  you 
know,  will  give  a  reception  to  Mr.  Bryce,  the  members 
of  the  New  York  State  Bar  Association  and  its  guests 
this  evening,  invitations  to  which  have  been  issued  by 
the  city  association.  In  connection  with  this  reception 
I  received  from  the  secretary  of  the  Association  of  the 
Bar  of  the  City  of  New  York  the  following : 

"  At  a  stated  meeting  of  the  Association  of  the  Bar  of 
the  City  of  New  York,  held  on  the  lOth  day  of  December, 
1907. 

On  behalf  of  the  Executive  Committee,  Mr.  Eugene 
D.  Hawkins,  the  secretary  of  the  Executive  Committee, 
presented  the  following  preamble  and  resolutions : 

Whereas,  The  Right  Honourable  James  Bryce,  the 
British  Ambassador,  is  about  to  be  the  guest  of  the  New 
York  State  Bar  Association  at  its  ensuing  annual  meet- 
ing, which  is  to  be  held  this  year  in  the  city  of  New 
York; 
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Resolved,  That  this  Association  give  to  the  officers  and 
members  of  the  New  York  State  Bar  Association,  and 
to  their  guest,  Mr.  Bryce,.  a  reception,  on  the  evening 
of  Friday,  January  24,  1908: 

Resolved,  That  a  committee  of  nine  be  appointed  by 
the  President  of  the  Association,  of  which  committee  he 
shall  be  the  Chairman,  to  make  all  arrangements  for  such 
reception. 

Which  were  unanimously  adopted. 

President  Cadwalader  appointed  the  following  persons 
the  additional  members  of  such  committee :  Edward  W. 
Sheldon,  William  G.  Choate,  Cephas  Brainerd,  John  M. 
Bowers,  Adrian  H.  Joline,  Francis  K.  Pendleton,  George 
L.  Rives,  William  G.  Wilson. 

Extract  from  minutes. 

Attest: 

S.  B.  Brownell, 

Recording  Secretary." 
The  Secretary: 

I  have  also  received  the  following  communications 
from  the  Century  Club,  the  Union  League  Qub  and  the 
City  Club: 

"The  Century  Association, 

7  West  Forty-Third  Street, 

January  9,  1908. 

Frederick  E.  Wadhams,  Esq.,  Secretary  of  the  New 
York  State  Bar  Association: 
Dear  Sir. —  By  order  of  the  Board  of  Management 
of  the  Century  Association,  I  have  the  honor  and  pleasure 
to  inform  you  that  the  courtesies  and  privileges  of  its 
house  are  extended  to  the  members  of  the  New  York 
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State  Bar  Association  during  its  meeting  to  be  held  in 
this  city  on  the  24th  and  25th  of  this  month. 
Respectfully  and  sincerely  yours, 

Wm.  M.  Sloane, 

Secretary.'' 

"  Office  of 
The  Union  League  Club, 
New  York,  January  18,  1908. 

The  New  York  State  Bar  Association,  Honorable  Joseph 
H.  Choate,  President,  New  York: 

Dear  Sir. —  The  House  Committee  take  pleasure,  by 
direction  of  George  R.  Sheldon,  Esq.,  President,  to  extend 
the  courtesies  and  privileges  of  The  Union  League  Club 
to  the  members  of  the  New  York  State  Bar  Association 
during  its  sessions  in  this  city,  January  24  and  25,  inst. 

Very  respectfully  yours, 

Saml.  \V.  Fairchild, 
Henry  L.  Sprague, 

House  Committee,'' 

*'  The  City  Club  of  New  York, 
55  West  44TH  Street, 

New  York,  December  27,  1907. 

Mr.  Frederick  E.  Wadhams,  Secretary  New  York  State 
Bar  Association,  Albany,  Nezv  York: 
My  Dear  Sir. —  I  have  been  asked  by  the  Board  of 
Trustees  of  the  City  Club  to  advise  you  that  the  Club 
would  be  most  happy  to  extend  its  privileges  to  the 
members  of  the  State  Bar  Association  during  the  period 
of  your  annual  meeting,  which  we  understand  is  to  be 
held   in   New   York   on   January   23,    24   and   25.     The 
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Clubhouse,  as  you  are  probably  aware,  is  directly  oppo- 
site the  house  of  the  Bar  Association,  in  44th  street. 
Its  restaurant  is  open  at  all  hours  up  to  midnight,  and 
very  possibly  some  of  the  rooms,  at  least,  would  be  at 
the  disposal  of  delegates  who  might  wish  to  use  them. 
We  should  be  glad  to  issue  individual  cards  to  those  who 
will  be  in  attendance  at  the  meeting,  although  if  a  gen- 
eral announcement  of  the  Club's  invitation  in  your 
printed  programme  seems  to  you  sufficient,  we  should 
instruct  the  office  to  recognize  all  who  present  them- 
selves as  Bar  Association  members. 

Hoping  very  much  that  we  shall  see  many  of  your 
members  here,  believe  me, 

Very  truly  yours, 

George  McAneny, 

President" 
Francis  L.  Stetson,  of  New  York: 

Mr.  President,  I  move  we  take  a  recess  until  a  quarter 
to  three  o'clock. 

The  motion  was  duly  seconded  and  carried. 

Recess. 
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AFTERNOON  SESSION. 

Friday,  January  24,  1908. 
The  President: 

Gentlemen,  our  program  declares  the  next  thing  in 
order  to  be  the  President's  address. 

The  President  then  delivered  the  following  address : 

PROGRESS  AT  THE  SECOND  HAGUE 
CONFERENCE 

As  I  have  spent  a  very  considerable  portion  of  the  year 
since  we  last  met  in  service  at  the  Hag^e  Conference  it 
seemed  to  me  that  it  might  not  be  out  of  order  for  me 
to  explain  to  you,  briefly,  some  of  vthe  things  that  were 
done  there  that -tend  toward  the  improvement  of  interna- 
tional law.  I  am  moved  to  do  this  because  of  the  general 
disposition  in  the  press  of  this  country  and  of  England 
to  belittle  and  depreciate  the  work  that  was  done  there 
and  this,  I  think,  has  led  to  a  very  general  notibn  that 
nothing  was  done.  Because  we  did  not  do  everything 
they  decided  that  we  did  nothing,  because  we  did  not 
carry  every  proposition,  which  a  major  portion  of  the 
conference  desired,  they  thought  what  we  did  carry  was 
of  no  account  whatever. 

I  do  not  know  how  it  was  that  a  very  important  part 
of  the  English  press,  particularly  the  Conservative  press, 
was  very  much  disinclined  to  favor  the  work  of  the  Con- 
vention because  of  some  political  mysteries  that  we  at  this 
distance  are  not  permited  to  see  through  and  have  nothing 
to  do  with,  and  the  London  Times  was  especially  hostile 
to  the  whole  performance,  constantly  uttering  severe  crit- 
icisms upon  what  was  done  or  not  done,  and  finally  openly 
setting  us  down  as  largely  composed  of  a  group  of  second- 
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class  diplomatists  who  were  trying  to  see  how  we  could 
best  dupe  each  other.  Let  me  give  you  its  own  words  to 
show  how  reckless  and  unfair  its  criticisms  were.  On  the 
seventh  of  October  it  said :  "  They  (the  members)  have 
negotiated  and  compromised  and  tried  to  dupe  each  other 
and  resorted  to  all  the  little  tricks  and  devices  of  second- 
class  diplomacy  "  —  and  again,  on  the  nineteenth  of  Octo- 
ber :  "  In  plain  English  the  Conference  was  a  sham  and 
has  brought  forth  a  progeny  of  shams  because  it  was 
founded  on  a  sham.  We  do  not  believe  that  any  progress 
whatever  in  the  cause  of  peace  or  in  the  mitigation  of  the 
evils  of  war  can  be  accomplished  by  a  repetition  of 
the  strange  and  humiliating  performance  which  has  just 
ended." 

As  a  matter  of  fact,  a  great  deal  was  done,  but  you  will 
understand  that  it  was  a  Conference  and  not  a  Parliament 
or  a  Congress. 

We  met,  as  Franklin  said  in  the  Federal  Convention 
when  they  began  their  discussions  there,  "  We  are  here 
to  confer  and  not  to  contend,"  and  there  was  very  little 
in  the  way  of  contest  in  the  Conference  at  all.  There  was 
very  elaborate  discussion  which  lasted  for  four  months, 
and  instead  of  being  such  a  body  of  men  as  was  repre- 
sented by  the  London  Times,  it  was  one  of  the  most  able 
and  earnest  assemblies  of  men,  of  whom  I  have  any 
knowledge.  Not  only  were  the  great  powers,  so  called, 
well  represented,  but  the  small  powers  were  represented 
in  many  cases  by  very  able  and  interesting  men.  It  was 
at  a  moment  of  profound  and  universal  peace  which  was 
a  good  augury  for  the  work  of  the  Conference  and  it  was 
the  first  time  in  the  history  of  the  world  that  all  the 
nations  of  the  world  substantially,  because  I  believe 
Nigeria  and  Abyssinia  were  about  the  only  absentees,  it 

was  the  first  time  in  the  history  of  the  world  that  there 
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had  been  a  Conference  of  all  the  nations  that  compose  it, 
that  is;  all  the  civilized  nations  that  compose  it*      One 
would  have  expected  in  such  an  assembly  gathered  from 
all  parts  of  the  earth,  all  the  nations  with  their  various 
grades  of  civilization,  to  find  more  or  less  rough  custom- 
ers, but  in  truth  it  was  not  so.     Even  the  smallest  nations 
were  represented  by  cultivated,  educated,  able  men,  who 
took  their  share  in  the  earnest  work  of  the  Conference. 
As  you  know,  international  law  only  proceeds  step  by 
step  very  gradually.     It  has  taken  several  hundred  years 
to  bring  it  to  its  present  imperfect  and  really  undeveloped 
condition  and  it  will  probably  take  a  good  many  more 
Conferences  and  I  do  not  know  but  a  hundred  years  more 
before  a  body  of  International  Law  is  developed. to  which 
all  the  nations  of  the  earth  will  give  their  assent.     But 
the  way  to  measure  the  work  that  was  done  at  the  Con- 
ference is  in  regard  to  each  question,  as  it  seems  to  me, 
to  consider  the  position  in  which  it  stood  when  the  Con- 
ference came  together  and  the  position  which  it  occupied 
when  the  work  of  the  Conference  was  finished.     Meas- 
ured by  that  standard  I  do  not  hesitate  to  say  that  on 
several  very  important  questions   there  were  advances 
made,  most  substantial  progress  which  is  not  to  be  taken 
back  and  which  will  by  and  by  secure  for  each  of  the 
propositions   that   were   advocated,   whether   they   were 
finally  adopted  or  not,  an  assured  place  in  future  history. 
I  have  not  time  in  an  address  like  this  to  go  at  length 
into  any  of  these  questions,  but  to  show  that  real  prog- 
ress was  made  and  that  in  several  instances  steps  were 
taken  which  advanced  the  science  of  International  Law, 
I  do  not  think  I  can  do  better  than  to  take  up  one  by 
one  the  projects  that  were  considered,  those  that  were 
adopted   and   three   or   four   of   those   which   were   left 
for   future    and    further    consideration    by    the    nations 
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either  by  diplomatic  interchange  of  views,  or  by  future 
conference. 

In  the  first  place,  one  great  measure  upon  which 
all  the  nations  of  the  earth  did  absolutely  agree  without 
any  reservation,  was  the  establishment  of  an  international 
court  of  appeal  in  prize  cases.  This  was  one  of  the  most 
interesting  subjects  that  was  brought  before  us,  and  one 
to  which  all  the  nations  great  and  small  gave  their  assent, 
so  that  if  their  action  is  ratified  by  their  respective  gov- 
ernment the  result  will  be  that  we  shall  have  for  the  first 
time  in  history  an  international  court  upheld  by  all 
nations  for  the  settlement  of  a  certain  class  of  disputed 
questions  among  them.  The  project  was  brought  for- 
ward simultaneously  by  Germany  and  Great  Britain, 
whose  representatives  were  both  very  zealous  for  its 
accomplishment,  but  they  looked  at  it  from  very  different 
points  of  view.  We  gave  our  general  assent  to  the  propo- 
sition at  the  outset  and  waited  to  see  what  would  result 
from  the  differences  that  manifestly  existed  between  the 
two  great  nations  that  had  brought  the  project  forward. 
They  both  agreed  that  there  ought  to  be  an  appeal  from 
the  prize  adjudication  of  national  courts  to  an  interna- 
tional tribunal  which  would  substitute  the  rules  of  inter- 
national law,  or  the  general  principles  of  justice,  for  the 
selfish  adjudication  of  the  national  courts.  I  do  not  need 
to  tell  a  body  of  lawyers  like  this  that  it  is  the  general 
rule  for  the  national  courts,  being  the  courts  of  bel- 
ligerents engaged  in  hot  and  active  conflict  at  the  time, 
to  decide  all  prize  cases  in  favor  of  the  captors,  and  that 
has  been  to  the  very  great  detriment  of  neutrals  and  of 
neutral  commerce,  and  I  think  no  nation  at  one  time 
suffered  more  seriously  than  we  did  from  it.  You 
remember  the  terrible  warfare  that  was  waged  upon  neu- 
tral commerce  in  the  early  part  of  the  last  century  when 
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a  conflict  existed  between  Great  Britain  and  France,  we 
being  the  victim  of  very  serious  spoliation  by  the  capture 
of  our  innocent  and  unoffending  neutral  ships  by  both 
nations,  and  so  from  that  time  to  this  I  think  generally 
it  will  be  found,  without  any  adverse  criticism  upon  the 
spirit  of  justice  of  any  of  the  nations,  that  generally  prize 
courts  are  strongly  disposed  to  decide  in  favor  of  their 
own  captors.  So  that  the  interest  of  the  neutrals  which 
we  professed  to  represent,  and  I  believe  did  thoroughly 
represent,  at  the  Conference,  was  that  there  should  be 
such  a  court  established. 

After  a  special  committee  to  whom  it  had  been  referred 
had  brought  in  their  report  it  appeared  manifest  that 
there  were  very  serious  differences  between  the  German 
representatives  and  the  English  representatives,  both  of 
whom  wanted  the  same  thing,  in  agreeing  upon  the 
scheme  for  the  establishment  of  the  court,  and  Sir  Edward 
Fry,  the  chief  delegate  of  Great  Britain,  when  this  report 
was  brought  in,  announced  that  he  could  make  no  further 
argument,  that  argument  on  their  part  had  done  all  it 
could,  and  that  there  were  three  or  four  serious  points 
of  difference  between  them.  Germany  was  very  desirous 
that  the  appeal  should  be  from  the  court  of  first  instance 
in  the  national  tribunals;  England  priding  herself  so 
justly  upon  the  great  record  that  Lord  Stowell  and  other 
of  the  great  admiralty  and  prize  judges  of  England  had 
made,  was  very  desirous  that  it  should  be  from  the  court 
of  last  resort  only.  Then  one  of  these  contestants  was  in 
favor  of  the  appeal  being  taken  not  by  the  owner  of  the 
captured  property,  but  by  the  nation  to  whom  such  owner 
belonged.  A  third  very  serious  point  of  difference 
between  them  was  as  to  the  composition  of  the  court. 
England,  with  that  natural  instinct  for  law  that  the 
Anglo-Saxon  races  have,  insisted  that  the  judges  should 
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be  pure  jurists.  Germany,  on  the  other  hand,  very  stoutly 
contended  that  the  court  should  be  made  up  in  part,  at 
any  rate,  of  admirals,  they  believing  that,  in  a  question 
of  prize  law,  admirals  would  be  the  wisest  and  the  safest 
judges. 

It  was  at  this  point  that  we  intervened  and  proposed  that 
there  should  be  a  compromise  upon  each  of  the  several 
questions  that  were  thus  brought  in  issue  in  the  hope 
that  all  might  agree  upon  the  establishment  of  the  court. 
In  respect  to  the  question  from  which  national  court  an 
appeal  to  the  international  court  should  be  taken  we  sug- 
gested that  it  should  be  from  the  court  not  of  first 
instance,  but  of  second  instance  in  the  national  tribunals. 
That  would  save  the  decision  of  our  own  Supreme  Court 
and  yet  would  not  expose  us  to  the  possibility  of  what 
might  prove  to  be  here  unpopular,  an  appeal  on  any  terms 
or  conditions  which  would  dispense  with  a  decision  by 
the  Supreme  Court  of  the  United  States.  There  were, 
in  the  British  jurisdiction,  some  cases  where  there  were 
three  appeals,  I  believe,  in  cases  that  arose  in  the  colonies, 
and  after  a  very  close  and  active  discussion  of  the  matter 
the  middle  ground  that  we  proposed  was  accepted  by 
both  the  contending  parties. 

Then,  in  respect  to  the  question  whether  the  appeal 
should  be  taken  by  the  captor  or  by  his  government,  we 
proposed  it  should  be  taken  by  the  captor  always,  because 
his  interest  seemed  to  be  specially  and  primarily  affected, 
but  that  it  should  be  taken  by  him  under  general  regula- 
tions to  be  established  by  his  government,  and  that  middle 
ground  was  adopted  by  the  Conference. 

Then  as  to  the  composition  of  the  court.  Of  course 
our  prejudices,  our  judgments  were  very  strongly  with 
our  British  brethren  on  that  subject  and  our  instruc- 
tions were  very  strong,  as  you  might  suppose  when  you 
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know  that  they  were  prepared  by  Mr.  Root,  that  courts 
should  be  courts  and  made  up  of  lawyers  and  judges. 
Well,  finally  what  we  proposed  was,  that  although 
admirals  should  not  be  made  judges,  although  the  judges 
should  be  always  lawyers,  jurists  learned  in  the  law,  that 
nevertheless  somewhat  after  the  fashion  of  the  English 
Court  of  Admiralty  bringing  in  the  Trinity  Masters 
for  advice,  no  case  should  be  decided  without  a  naval 
representative  of  each  of  the  contesting  parties  being 
present  to  advise  the  court,  occupying  seats  a  little  lower 
than  the  judiciary,  but  that  no  cases  should  be  decided 
until  the  naval  representatives  had  been  fully  heard  and 
their  views  completely  understood.  The  German  repre- 
sentatives came  to  see  that  this  middle  ground  was  a 
wise  and  prudent  mode  of  settling  the  difficulty  and  the 
result  was  that  Germany,  Great  Britain,  and  the  United 
States  and  France  agreed  jointly  to  be  the  sponsors  for 
the  measure.  It  was  brought  again  before  the  commis- 
sion that  had  charge  of  the  question  and  was  unanimously 
recommended  by  them  and  was  finally  in  the  same  unani- 
mous way  adopted  by  the  Conference,  and  so  it  has  gone 
to  all  the  nations  to  ratify  and  the  court  itself  was  estab- 
lished so  far  as  it  was  possible  for  the  Conference  to 
establish  it  —  I  mean  to  say  that  the  mode  of  establishing 
the  court  was  finally  decided.  It  was  well  understood 
that  eight  great  nations  were  more  interested  in  ques- 
tions of  war  and  questions  of  prize  than  the  other  nations, 
and  as  there  were  forty-five  nations  in  all  and  it  was 
not  possible  for  each  to  have  a  judge  all  the  time,  it 
was  proposed  that  there  should  be  a  court  of  fifteen 
judges,  of  whom  nine  should  be  a  quorum,  that  the  eight 
great  nations  should  each  have  one  all  the  time  and 
forming  the  court  for  a  series  of  twelve  years,  each  of 
the  other  nations  according  to  the  interest  that  it  would 
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probably  have  in  the  business  of  the  court,  its  popula- 
tion, its  Wealth,  its  activity,  its  commerce,  should  have 
judges  appointed  by  themselves,  but  to  serve  only  for  a 
graded  number  of  years,  from  eleven  years  down  to  one 
year  as  in  the  case  of  Panama. 

Now,  that  may  be  regarded  as  an  accomplished  fact, 
the  establishment  for  the  first  time  of  an  international 
court  to  whose  judgments  all  the  nations  agree  to  bow, 
and  for  one  I  am  firm  in  the  opinion  and  absolute  in 
the  claim,  that  so  far  as  an  addition  to  international  law 
is  concerned,  it  was  a  very  great  advance. 

The  next  question  upon  which  the  Conference  did 
absolutely  and  entirely  agree  was  the  question  of  the 
resort  to  force  for  the  collection  against  nations  of  con- 
tractual debts  claimed  to  be  due  to  the  subjects  or  citi- 
zens of  other  nations.  That,  you  know,  has  been  a  very 
serious  source  of  controversy  in  previous  years.  Some- 
times nations  have  almost  come  to  blows  and  very  bitter 
feelings  have  been  excited  by  a  resort  to  force  by  cred- 
itor nations  even  for  contractual  debts  against  nations 
who  were  unwilling  or  unable  to  pay.  That  proposition, 
very  ably  introduced  under  the  guidance  and  conduct 
of  General  Porter,  was  to  the  effect  that  force  should  not 
be  resorted  to  for  the  collection  of  contractual  debts 
against  one  nation  claimed  to  be  due  to  the  citizens  of 
another  until  arbitration  had  been  proposed  and  carried 
through  and  disobeyed,  or  proposed  and  refused  on  the 
part  of  the  other  nations.  That  is  of  very  great  value. 
It  had  no  special  reference  to  the  South  American  nations. 
It  applies  alike  in  all  its  terms  to  all  the  nations,  great 
and  small,  and  it  puts  a  barrier  of  arbitration  to  prevent 
war  on  a  great  range  of  subjects  for  which  there  has 
been  a  disposition  in  the  past  either  to  go  to  war  or 
to  threaten  war. 
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I  might  remind  you  in  a  single  word  of  the  situatioit 
of  the  Monroe  Doctrine  and  of  the  relation  of  this  propo- 
sition to  it.  This  proposition  which,  as  I  have  stated, 
was  unanimously  agreed  to  by  the  Conference,  has  no 
special  bearing  upon  the  Monroe  Doctrine,  but  there 
is  this  to  say  of  it,  that  it  is  an  approach  to  and  recog- 
nition by  all  the  nations  of  the  law  of  "hands  off" 
against  weak  nations  on  the  part  of  strong  until  they 
have  had  a  chance  for  the  intervention  of  arbitration. 
The  Monroe  Doctrine  is  our  peculiar,  favored  doctrine, 
that  there  shall  be  no  occupation  of  American  soil,  by 
foreign  nations,  and  no  attempt  on  their  part  to  extend 
their  system  to  any  portion  of  this  hemisphere,  but  it 
has  never  been  assented  to,  that  I  know  of,  in  any  defi- 
nite form,  in  any  treaty  form  by  any  of  the  nations,  great 
or  small.  It  is  treated  with  very  great  politeness  and 
more  and  more  as  we  advance  in  strength.  Our  present 
President  has  said,  and  very  properly  said,  that  that  doc- 
trine, for  its  maintenance,  depends  upon  our  ability  to 
maintain,  as  well  as  to  assert  it,  that  it  will  keep  good 
as  long  as  we  are  strong  enough  to  make  it  good. 
There  is  no  doubt  that  as  our  power  grows  and  our 
navy  grows  it  will  be  treated  with  more  and  more  polite- 
ness and  deference,  and  although  foreign  nations  may 
not  agree  to  it,  may  not  give  a  formal  assent  to  it,  they 
will  not  disregard  it.  I  remember  that  even  as  long  ago 
as  when  Lord  Salisbury  was  Prime  Minister  and  Foreign 
Secretary  he  always  spoke  of  it  with  the  greatest  respect, 
and  so  I  think  you  will  find  that  the  chief  representa- 
tives of  government  of  all  the  foreign  nations  will  treat 
it  more  and  more  politely  and  deferentially  as  time  goes 
on.  It  will  tend  very  much,  of  course,  to  keep  the  peace 
of  the  world.  But  here  in  this  proposition  that  I  have 
now  referred   to,   which  was   unanimously  adopted,   we 
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have  all  the  nations,  great  and  small,  agreeing  that  in 
that  one  case  of  contractual  debts,  claimed  to  be  due 
by  one  nation  to  the  citizens  of  another,  force  shall  not 
be  resorted  to  until  arbitration  has  been  tried.  I  think 
that  is  another  great  step  forward  towards  the  establish- 
ment of  rules  of  international  law  on  a  very  important 
subject. 

Those  were  the  two  great  questions  that  were  unani- 
mously adopted  by  the  Conference.  There  was  a  general 
feeling  that  absolute  unanimity,  or  at  least  approximate 
unanimity,  was  necessary  for  the  adoption  of  any 
•question.  We  might  have  a  great  majority  on  many 
<luestions,  but  if  we  undertook,  as  they  do  in  Parliament 
or  Congress  and  in  our  Legislatures  to  force  a  question 
through  by  majority,  I  think  it  would  be  an  end  of  these 
international  conferences  which  proceed  on  the  basis  of 
general  assent  and  conviction.  So  I  want  to  speak  to 
you  of  three  or  four  other  matters  that  were  proposed 
and  were  not  adopted  by  the  Conference,  but  in  which 
great  progress  was  made.  One  was  the  matter  of  the 
immunity  of  enemies'  private  property  at  sea,  immunity 
of  enemies'  private  property  in  enemies'  bottom  at  sea 
in  time  of  war.  We  were  instructed  by  our  government 
to  maintain  that  doctrine  to  the  best  of  our  ability.  You 
Icnow  that  it  has  been  a  favorite  American  doctrine  since 
Franklin's  time  in  the  negotiation  of  the  treaty  of  peace 
with  Great  Britain  in  1783  by  which  our  independence 
was  recognized.  Franklin  endeavored  to  have  it  inserted 
as  a  substantial  clause  in  the  treaty,  that  private  property, 
in  case  war  broke  out  between  the  two  countries  again, 
enemies'  private  property  in  enemies'  bottoms  should  be 
exempt  from  capture,  that  is  to  say,  that  was  a  move  in 
a  very  important  direction  of  saving  commerce,  inoffen- 
sive, unoffending  commerce  from  spoliation  and  destruc- 
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tion  in  case  of  war.  It  was  very  much  for  the  benefit 
of  the  world  at  large.  It  was  to  make  commerce  free 
always  from  the  ravages  of  war.  Look  at  any  of  the 
great  nations  now  which  are  prosecuting  a  successful 
commerce  and  see*  what  a  difference  this  exemption 
would  make  to  all  of  them.  Our  government  had  pressed 
it  time  and  again  during  the  intervening  hundred  years 
between  Franklin's  death  and  the  meeting  of  this  Con- 
ference. They  had  proposed  it  at  the  first  conference, 
and  it  had  been  absolutely  excluded;  the  Conference 
would  not  listen  to  it,  they  said  it  was  not  within  the 
program,  although  so  far  as  a  careful  study  goes  it 
seemed  to  be  quite  as  much  within  the  program  as  some 
of  the  doctrines  that  were  considered  by  that  Conference. 
We  had  got  it  inserted  by  Franklin  himself  in  the  treaty 
with  Prussia,  once  we  had  it  in  a  treaty  with  Italy  and 
several  times  other  nations,  imitating  that  example,  when 
war  broke  out  between  them,  agreed  at  the  outbreak 
that  there  should  be  such  immunity.  That  is  the  way 
the  question  stood  at  the  time  this  Conference  met.  No 
substantial  progress  had  been  made  toward  establishing 
it  as  an  international  doctrine,  although  we  had  been 
advocating  it  for  over  a  hundred  years.  Well,  we  brought 
forward  the  proposition.  Of  course,  most  of  the  great 
nations  opposed  it.  Germany  was  the  only  one  of  the 
great  fighting  nations  that  voted  affirmatively  with  us, 
but  it  was  very  respectfully  considered.  It  was  made  a 
subject  of  discussion,  very  earnest  on  both  sides,  which 
lasted  through  several  weeks,  and  finally,  when  a  vote  was 
taken  in  the  Conference,  two-thirds  of  the  nations  voting 
by  a  vote  of  twenty-two  to  eleven  recorded  their  votes  in 
favor  of  the  establishment  of  such  immunity.  It  was  not 
possible,  however,  in  the  face  of  great  commercial  nations 
that  opposed  it,  nations  likely  at  any  time  to  be  engaged 


Digitized  by  VjOOQIC 


JOSEPH    H.    CHOATE  9I 

in  war,  to  press  it  further.  We  were  instructed  never  to 
press  anything  to  the  point  of  irritation,  but  if  we  found 
that  it  was  not  possible  to  carry  a  thing  through  by  gen- 
eral consent  then  we  were  to  carry  it  as  far  as  we  could  and 
drop  it  and  leave  it  for  further  consideration  in  the  hope 
that  by  and  by,  by  the  growing  sense  of  the  nations,  it 
would  be  accepted.  So  there  was  a  question  by  which  two- 
thirds  of  the  nations  interested  voted  for  the  establish- 
ment of  the  doctrine,  which  was  really  the  old  American 
doctrine.  There  it  was  left,  either  for  these  twenty-two 
nations  to  agree,  as  they  may  agree,  to  a  treaty  between 
themselves  for  the  practical  establishment  of  the  doctrine 
between  them  in  case  they  engage  in  war,  or  for  action 
by  a  further  conference  to  be  held  in  the  course  of  seven 
or  eight  years.  So  there,  as  it  seems  to  me,  was  very 
great  progress  made.  We  do  not  stand  any  more  where 
we  did  at  the  beginning  of  the  Conference,  nobody  assent- 
ing to  it  but  ourselves,  but  twenty-two  nations  of  greater 
or  less  importance  pledged  to  the  proposition  which 
makes  so  strongly  for  peace. 

Then  there  was  the  question  of  a  general  arbitration 
agreement.  Such  an  agreement  was  very  earnestly 
desired  by  many  nations.  The  instructions  we  received 
were  to  press  for  a  general  arbitration  agreement  sub- 
stantially in  the  form  of  those  arbitration  agreements 
which  we  made  with  ten  nations  in  1904,  but  which  came 
to  an  unhappy  end  by  a  difference  between  the  President 
and  Congress  in  respect  to  one  of  the  terms  of  the  treaty. 
We  did  not  undertake  to  settle  that  issue  between  the 
President  and  the  Senate,  but  we  offered  an  agreement 
which  provided  that  certain  questions  that  did  not  involve 
national  honor  or  independence,  that  were  in  their  nature 
judicial  or  involved  the  interpretation  of  treaties  should 
be  settled  by  arbitration,  and  whenever  an  agreement  was 
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necessary  for  the  settlement  of  the  terms  of  the  arbitration 
it  should  be  agreed  to  according  to  the  laws  and  constitu- 
tions of  the  several  nations.  This  was  a  very  important 
question  to  have  carried  through,  and  it  was  not  carried 
through.  I  am  not  now  speaking  of  the  general  court, 
but  the  general  arbitration  agreement.  That  was  debated 
all  the  time  from  the  sixteenth  of  July,  when  we  brought 
it  in,  until  a  few  days  before  the  close  of  the  Conference. 
Intense  interest  was  taken  in  it  by  all  the  nations  and  it 
was  the  one  question  which  became  critical,  if  you  believe 
that  any  question  could  be  said  to  be  critical,  but  in 
respect  to  which  at  any  rate  there  were  violent  differences 
of  opinion.  We  gained  advocates  for  it,  adherents  to  the 
doctrine  as  the  discussion  went  on  and  finally  about  the 
first  of  October,  or  the  fifth  of  October,  the  Conference 
ending  on  the  twentieth  of  October,  a  vote  was  taken  in 
the  first  commission  which  had  charge  of  the  subject,  and 
the  nations  by  a  vote  of  more  than  four  to  one  agreed 
to  the  proposition.  They  agreed  that  there  should  be 
this  general  scheme  for  practical  arbitration.  To  be 
sure  it  was  in  a  very  limited  and  restricted  form,  and 
even  at  that  we  came  to  a  halt.  There  was  apprehension 
on  the  part  of  some  of  the  important  nations,  in  which 
I  did  not  participate,  that  a  very  important  member  of 
the  Conference,  a  great  nation  represented  in  the  Con- 
ference, would  withdraw  if  it  was  further  pressed,  against 
its  persistent  opposition.  Under  the  spirit  of  our 
instructions,  although  we  had  no  apprehension  that  the 
existence  of  the  Conference  would  be  disturbed  if  we  did 
press  it  further,  we  concluded  and  claimed  that  it  ought 
to  stand  where  it  was,  presented  to  the  world  as  a  doc- 
trine favored  by  the  votes  of  four  nations  to  one.  I  think 
the  vote  was  thirty-two  or  thirty-three  or  thirty-four  to 
four,  five  or  six  on  the  different  articles  of  the  propo- 
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sition  that  it  should  stand  before  the  world  as  a  propo- 
sition carried  to  that  advanced  position  with  the  support 
of  all  those  nations,  but  on  the  whole  it  was  deemed  wiser 
that  a  somewhat  colorless  resolution  should  be  adopted 
to  the  effect  that  we  approve  of  the  general  principle  of 
arbitration,  that  there  were  subjects  that  ought  always 
to  be  referred  to  arbitration  and  leaving  it  to  the  future 
consideration   of   the   nations.     We   were    unwilling   to 
agree  to  that  because  we  considered  it  too  decided  a 
retreat  from  the  advanced  position  which  we  had  already 
secured  for  it,  so  we  said,  and  we  abstained  from  voting 
on  that  ground,  hoping  that  it  would  be  left  for  the  thirty- 
two,  thirty-three  or  thirty-four  nations  that  had  agreed 
to  enter  into  treaties  between  themselves  according  to 
the  tenor  of  their  agreement,  leaving  it  for  the  others 
to   stay  out  or  come  in  as  they  pleased.     The  whole 
proposition  was  from  the  beginning  that  no  one  should 
be  compelled  to  come  into  it  and  that  it  should  be  left 
open  for  any  afterwards  to  come  in  as  they  pleased. 
Now,  if  general  arbitration,  if  the  doctrine  of  arbitration 
as  a  substitute  for  war  —  and  no  other  substitute  has 
yet  been  found  among  the  nations  —  is  regarded  as  of 
value,  have  we  not  here  made  another  very  great  advance 
by  the  work  of  this  Conference? 

Now,  a  word  about  the  general  court  of  arbitration 
as  wholly  distinguished  from  this  question  of  the  general 
treaty  of  arbitration.  We  wanted  to  establish  a  general 
court  of  arbitration  something  like  the  prize  court,  but 
of  much  wider  scope,  to  which  all  nations  might  resort 
if  they  pleased  for  the  settlement  of  their  international 
disputes.  That  was  a  question  that  interested  all  the 
nations  alike  and  general  agreement  was  come  to,  in  the 
first  place,  that  there  ought  to  be  such  a  court,  whereas 
in  the  first  conference,  the  idea  that  there  could  be  such 
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a  court  was  abandoned  as  impracticable  and  no  action 
was  taken.  But  the  second  conference  voted  that  such 
a  court  of  arbitration  ought  to  be  established  and  we 
proceeded  to  frame,  by  general  consent,  a  scheme  for 
the  functions,  the  organization,  and  the  procedure  of  the 
court  to  which  substantially  all  agreed.  Well,  then, 
where  did  we  fail  to  agree,  why  didn't  we  establish  the 
court?  Why,  because  of  the  failure  to  agree  upon  a 
method  of  appointing  and  creating  judges.  It  was  pro* 
posed  and  very  earnestly  supported  by  almost  all  the 
larger  nations  who  had  agreed  to  what  was  deemed  by 
all  fair  and  reasonable  in  respect  to  the  prize  court,  that 
there  should  be  a  similar  distribution  of  judges  according 
to  the  interest  and  business  that  the  several  nations  would 
probably  bring  to  the  court.  Well,  there  we  hit  upon 
an  obstacle  which  there  was  no  overcoming.  We  were 
forty-five  nations  assembled.  Central  and  South  Amer- 
ica constituted  twenty-one  nations  of  all  that  took  part 
in  this  second  Conference,  and  they  claimed  and  asserted 
that  sovereignty  was  sovereignty  and  that  all  nations  are 
absolutely  equal,  and  although  they  had  assented  unani- 
mously to  the  formation  of  the  international  court  of 
appeal  in  prize,  on  the  terms  that  I  have  mentioned, 
they  concluded  to  make  their  stand  on  this  and  that 
there  should  be  nothing  short  of  absolute  equality  in  the 
appointment  of  judges.  As  there  could  not  be.  a  court 
of  forty-five  judges,  and  as  Russia  and  Germany  and 
Great  Britain  and  France  could  not  agree  that  one  nation 
was  as  big  as  another  and  a  great  deal  bigger,  as  was 
claimed  by  some  of  these  smaller  nations,  they  could  not 
yield  the  point.  We  proposed  various  schemes,  being 
very  earnest  in  the  hope  of  the  establishment  of  this 
court.  We  came  down  to  the  question  of  election  of 
judges  and  there  we  were  willing  to  have  an  election  of 
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judges  by  all  the  nations,  each  voting  for  a  limited  num- 
ber of  judges.  We  thought  we  could  take  our  chances 
of  being  represented  in  that  court,  and  whether  we  were 
or  not,  we  would  take  our  chance  of  an  election  because 
the  whole  scheme  of  it  was  that  nobody  was  compelled 
to  come  before  the  court,  they  could  resort  to  other 
modes  of  settlement  of  their  international  differences  and 
especially  to  that  which  is  now  existing  at  the  Hague 
Tribunal,  which  consists  of  a  list  of  referees  really  agreed 
upon  for  the  nations  to  select  from,  two  or  three  or  five 
in  case  of  a  difference  arising  between  them,  but  it  is 
not,  in  reality,  a  permanent  court  at  all.  But  there  was 
the  difference  that  I  have  pointed  out  which  was  inca- 
pable of  settlement  in  the  Conference.  It  was  therefore 
voted  that  there  ought  to  be  such  a  court,  that  this 
scheme  that  we  had  established  for  its  powers,  procedure, 
its  organization,  its  sessions  and  the  rules  of  law  that 
should  be  applied  in  it  was  accepted,  and  it  was  referred 
to  the  nations  to  agree  in  the  best  manner  they  could  upon 
the  number  of  judges  and  the  mode  of  their  selection, 
and  that  as  soon  as  that  was  done  the  court  should  be 
established  with  the  constitution  which  we  had  framed 
for  it,  and  I  am  happy  to  say,  in  a  talk  I  had  with  the 
Secretary  of  State,  since  our  return,  he  expressed  great 
confidence,  that  it  would  be  practicable  to  secure  an 
agreement  of  the  nations,  by  diplomatic  methods,  upon 
a  mode  of  electing  the  judges  and  so  establish  the  court, 
and  that  without  waiting  for  another  conference.  Now, 
if  you  can  realize  that  that  question  was  a  non-existing 
question  at  the  time  of  the  first  conference,  and  now 
that  in  the  second  Conference  the  nations,  by  a  vote  of 
four  to  one,  espoused  and  adopted  it,  is  not  that  a  very 
great  advance? 

Then    there    was    another    important    question    upon 
which  all  agreed  in  respect  to  future  conferences.     We 
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had  hoped  to  see  established  some  machinery  by  which 
automatic  action  should  take  place  and  the  conference 
be  called  without  waiting  for  the  action  of  any  particular 
nation,  and  its  organization  and  procedure  be  in  its  own 
hands  by  means  of  an  executive  committee,  an  inter- 
national executive  committee  to  gather  the  views  of  the 
nations  some  two  or  three  years  beforehand,  to  form  a 
tentative  program  -for  submission  to  the  conference  and 
to  arrange  the  method  of  its  organization  and  procedure, 
and  that  thus  the  predominance  and  control  of  any  par- 
ticular nation  should  be  avoided.  That  in  a  modified  form 
was  finally  passed. 

It  was  very  difficult  to  get  forty-five  nations  to  agree 
on  phraseology,  as  I  might  tell  you,  in  respect  to  a  single 
item  of  this  last  proposition.  As  a  mere  illustration  we 
proposed  at  first  that  there  should  be  another  conference 
held  in  the  month  of  June,  1914,  seven  years  from  the 
time  we  were  sitting,  and  I  advocated  that  strongly  upon 
the  doctrine  that  seven  years  is  a  magical  number,  being  a 
period  during  which  each  man  absolutely  changes  his 
structure,  and  the  men  that  would  come  to  it  then,  even 
if  they  were  the  same  men,  would  be  absolutely  new  men. 
(Laughter.)  That  amused  the  Conference,  but  did  not 
convince  them.  (Laughter.)  It  was  objected  that  it  was 
too  definite  to  say  the  month  of  June,  1914,  and  the 
German  representative  said  he  did  not  want  it  and  would 
not  have  it  before  1914,  and  so  he  proposed  that  it  should 
be  not  earlier  than  1914,  and  another  nation  thought  it 
should  not  be  later  than  1914,  and  finally  we  proposed  to 
split  the  difference  between  them  and  make  it  about  1914. 
(Laughter.)  When  it  was  brought  to  the  final  test  of  the 
unanimous  approval  of  all  the  forty-five  first  delegates, 
even  that  was  considered  to  be  too  definite,  and  so  it  was 
put   and   carried   unanimously   that   another   conference 
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should  be  held  at  a  period  analogous  to  that  which  had 
elapsed  since  the  last  conference.     (Laughter.) 

That  gives  you  a  little  idea  of  the  difficulties  we  had 
to  contend  with  in  settling  the  phraseology  of  that 
and  every  other  important  resolution.  We  did  finally 
settle  it,  and  it  stands  resolved  that  two  years  before 
the  date,  or  the  probable  date,  of  the  meeting  of  the 
next  conference,  a  preparatory  committee,  they  would 
not  agree  to  the  word  executory  committee,  but  a 
preparatory  committee,  should  be  appointed  by  inter- 
national action  that  should  gather  the  views  of  the 
nations,  prepare  a  tentative  program  and  recommend 
a  scheme  for  the  organization  and  procedure  of  the  con- 
ference. I  think  that  is  a  very  great  advance.  Friends 
of  peace,  friends  of  arbitration,  may  now  depend  upon 
it  that  every  seven  or  eight  years  there  will  be  a 
similar  conference,  and  that  where  the  last  conference 
left  the  work  unfinished,  the  new  conference  will  take  it 
up,  and  so  progress  from  time  to  time  be  steadily  made 
and  the  great  effort  of  the  nations  to  avoid  war  by  the 
establishment  of  arbitration  and  other  peaceful  methods 
will  in  the  end  be  successful.  We  cannot  expect  to 
succeed  all  at  once,  or  to  avoid  war  altogether,  but  great 
progress  is  being  made,  and  I  submit  to  you  if  this  state- 
ment of  mine  is  a  fair  statement  of  the  action  of  the  Con- 
ference upon  the  principal  questions  which  were  brought 
before  it,  real  advances  were  made  towards  the  desired 
end,  the  London  Times  to  the  contrary  notwithstanding. 
(Applause.) 

The  President: 

Now,  gentlemen,  it  is  my  very  great  pleasure  to  make 
this  report  to  you,  and  also  now  to  present  to  you  a  new 
exhibit.      Exhibits  are  familiar  in  the  legal  profession, 
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but  they  do  not  often  come  in  such  agreeable  form  as 
I  now  have  to  present  in  making  you  acquainted  with 
His  Excellency,  the  Right  Honourable  James  Bryce,  who 
will  say  what  he  has  to  say  to  you  to-night,  and  will  not 
be  expected  to  say  anything  now,  but  I  thought  he  would 
like  to  make  your  acquaintance  and  you  his.  (Applause.) 
Gentlemen,  as  you  have  known  for  the  last  quarter  of 
a  century  we  have  no  better  friend  in  the  world  than 
the  Honorable  James  Bryce.     (Applause.) 

John  F.  Dillon,  of  New  York : 

Mr.  President,  I  have  the  honor  to  move,  I  know  with 
the  universal  consent  warmly  to  be  given,  that  His 
Excellency,  the  Ambassador  of  Great  Britain  to  this 
country,  who  is  known  throughout  the  legal  profession 
as  holding  a  unique  position  in  their  esteem  and  regard 
as  a  historian  and  a  literary  student  of  our  institutions, 
who  in  this  wide  land,  wherever  he  goes,  travels  in  the 
light  of  his  own  fame,  be  made  an  honorary  member 
of  the  New  York  State  Bar  Association. 

The  President: 

Gentlemen,  you  hear  the  motion  of  Judge  Dillon,  that 
the  Right  Honorable  James  Bryce  be  made  an  honorary 
member  of  the  New  York  State  Bar  Association;  those 
in  favor  of  the  adoption  of  the  motion  will  please  say 
"  aye." 

The  President: 

It  seems  to  be  unanimous.  Mr.  Bryce,  you  have 
joined  a  great  company. 

Ambassador  Bryce: 

I  beg  leave,  Mr.  Choate  and  gentlemen,  to  give  you 
my  heartiest  thanks  for  the  very  great  honor  that  you 


Digitized  by  VjOOQIC 


REPORT    OF    COMMITTEE    ON    CONTINGENT    FEES        99 

have  done  me,  an  honor  quite  unexpected  to  me  and  an 
honor  than  which  I  could  desire  nothing  which  would 
give  me  greater  pleasure  and  a  greater  sense  of  obligation 
to  your  kindness.    (Applause.) 

The  President: 

Now,  gentlemen,  we  have  another  interesting  piece 
of  business,  the  report  of  the  Special  Committee  on  Con- 
tingent Fees.     Is  that  committee  ready  to  report? 

John  Brooks  Leavitt,  of  New  York,  presented  the 
report  as  follows: 

REPORT  OF 
COMMITTEE  ON  CONTINGENT  FEES 

To  the  Nezv  York  State  Bar  Association: 

The  Committee  appointed  to  consider  the  abuses  of  the 
contingent  fee  begs  to  submit  the  following  report: 

The  resolution  for  its  appointment  was  passed  at  the 
last  meeting,  and  is  as  follows : 

"Resolved,  That  a  committee  of  one  from  each 
judicial  district  be  appointed  to  take  into  considera- 
tion the  abuses  of  the  contingent  fee,  and  report  at 
the  next  annual  meeting  its  opinion  as  to  what  steps, 
if  any,  can  be  taken  for  the  better  regulation  thereof." 

The  State  of  New  York  having  led  the  way  in  the 
Icgfalization  of  the  contingent  fee,  it  was  eminently  fitting 
that  the  first  inquiry  of  the  kind  should  be  made  by  this 
Association. 

It  is  just  sixty  years  ago  since  that  departure  from  the 
traditions  of  the  profession  took  place,  and  the  time  has 
arrived  when  it  is  a  call  of  duty  to  ascertain  what  lessons 
are  to  be  drawn  from  the  experience  of  those  years.     Not 
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duty  only.  It  is  the  interest  of  every  member  of  the 
profession,  who  wishes  to  retain  the  position  of  the  sought 
rather  than  to  be  forced  into  that  of  the  seeker.  For  the 
law's  permission  to  the  client  to  agree  with  his  attorney 
that  the  latter's  compensation  may  be  paid  out  of  the 
proceeds  of  the  litigation  has  at  times  become  perverted 
into  a  supposed  right  of  the  attorney  to  propose  bar- 
gains to  the  client  for  a  share  of  the  recovery.  This  has, 
in  many  cases,  so  whetted  the  lust  for  gain  that  the 
ancient  and  honorable  appellation,  solicitor,  has  taken 
on  a  new  and  sinister  meaning.  Instead  of  professional 
solicitors  in  chancery,  we  nQw  number  in  our  ranks  many 
unprofessional  solicitors  of  litigation.  Unless  something 
is  done  to  check  this  unseemly  rivalry,  the  "  runner  "  will 
take  his  place  with  the  stenographer  and  the  clerk  as  a 
part  of  the  lawyer's  staflF. 

Your  Committee,  after  much  discussion  and  delibera- 
tion, has  reached  the  conclusion  that  the  contingent  fee 
ought  not  to  be  abolished,  but  that  it  can  be  regulated. 
It  believes  that  the  abuses,  which  have  resulted  from  its 
legalization,  have  arisen  from  a  neglect  to  provide  proper 
safeguards.  The  justification  for  the  contingent  fee  is 
summed  up  in  one  phrase,  "  The  poor  man's  fee."  And 
that  justification  remains  as  potent  now  as  sixty  years  ago. 
The  abuses  have  come  because  what  was  intended  as  the 
poor  man's  fee  has  too  often  been  seized  as  the  lawyer's 
opportunity.  It  is  to  be  remembered  that  the  legaliza- 
tion of  the  contingent  fee  took  place  shortly  after  the 
beginning  of  that  which  we  now  call  the  age  of  machinery. 
With  the  advent  of  steam  and  the  vast  variety  of 
machines  for  its  application  to  the  service  of  mankind, 
came  a  multitude  of  casualties.  This  resulted  in  bringing 
into  our  higher  Courts  a  class  of  litigants,  whose  litigation 
theretofore    had    only   involved    controversies    in    small 
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transactions,  occupying  the  attention  of  minor  Courts, 
and  calling  for  the  services  of  inexpensive  lawyers.  In 
the  new  era  brought  about  by  steam  the  poor  man  found 
himself  pitted,  not  against  another  poor  man,  but  against 
corporations  entrenched  in  wealth  and  power.  Generally 
speaking  it  was  the  poor  man,  dependent  upon  his  daily 
wage  for  his  daily  bread  who,  by  an  injury  from  some 
machine,  stationary  or  in  motion,  was  deprived  of  his 
ability  to  earn  that  wage.  Thus  resulted  a  great  crop  of 
litigation  by  the  poor  against  the  powerful,  in  which  the 
former  started  at  a  disadvantage,  unless  he  were  enabled 
to  command  services  for  which  he  had  no  means  to  pay. 
The  injury  which  called  for  redress  had  deprived  him  of 
the  only  means  he  had.  Thus  it  became  imperative  to 
provide  for  the  compensation  of  his  attorney  out  of  the 
proceeds  of  his  litigation.  There  was  no  other  way. 
Now,  if  a  client  cannot  pay  his  attorney  for  services  in 
conducting  his  cause  except  out  of  its  fruits,  it  is  per- 
fectly fair  that  the  attorney  should  receive  an  increased 
amount  for  the  risk  he  runs  of  getting  no  remuneration 
at  all. 

For  these  reasons  your  Committee  was  forced  to  con- 
fine its  attention  to  the  question  of  regulation,  rather  than 
abolition.  In  doing  so  it  has  been  guided  by  the  follow- 
ing propositions: 

(i)  The  temptation  to  make  improper  bargains,  with 
their  resulting  deteriorating  influence  upon  the  profes- 
sion, should  be  candidly  admitted. 

(2)  The  abuses  to  which  they  have  given  rise  should 
be  faithfully  stated. 

(3)  Those  abuses  are  a  direct  outcome  of  undue 
solicitation,  for  that  they  have  only  arisen  in  connection 
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therewith,  and  such  solicitation  was  never  intended  to  be 
sanctioned  by  an  enactment,  which  merely  permitted 
attorney  and  client  to  make  an  agreement  as  to  the 
former's  compensation  for  services  actually  rendered. 

(4)  The  profession  should  be  urged  to  present  a 
sterner  face  against  these  abuses. 

(5)  In  any  attempt  to  lessen  them,  it  should  be  recog- 
nized that  they  cannot  be  done  away  with  by  a  stroke  of 
the  pen. 

(6)  The  only  practicable  method  of  regulation  at  the 
present  time  is  by  placing  in  the  Code  of  Civil  Procedure 
a  clear  declaration  of  the  Court's  supervisory  power  over 
such  agreements,  coupled  with  provisions  for  the  use  of 
that  power. 

Your  Committee  has  prepared  a  proposed  supplement 
to  section  66  of  the  Code,  which  is  herewith  appended, 
marked  A. 

It  has  also  prepared  a  short  statement  of  the  common 
law  of  England  and  of  this  State  prior  to  1848,  hereto 
appended,  marked  B. 

Also  a  statement  of  the  legislation  of  1848  and  the 
amendments  thereto,  hereto  annexed,  marked  C. 

Also  a  resume  of  the  decisions  of  our  Courts  concerning 
such  agreements,  hereto  annexed,  marked  D. 

Also  a  specification  of  the  abuses  in  question,  hereto 
annexed,  marked  E. 

And  three  resolutions,  which  it  submits  for  adoption 
by  the  Association,  hereto  annexed,  marked  F. 

In  view  of  the  grave  nature  of  the  abuses  enumerated 
in  Appendix  E,  it  can  hardly  be  urged  that  the  proposed 
amendment  of  the  Code  is  too  drastic.    It  only  endeavors 
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to  facilitate  the  exercise  of  the  undoubted  power  of  the 
Court,  already  existing,  but  not  often  invoked,  to  nullify 
unconscionable  agreements  between  attorney  and  client. 
The  Committee  aims  on  the  one  hand  to  control  an  unfair 
attorney,  and  on  the  other  to  protect  a  fair  one.  It  is 
believed  that  no  right-minded  lawyer  can  possibly  oppose 
a  measure  of  this  sort.  Against  the  criticism  that  it  is 
not  drastic  enough,  the  Committee  simply  wishes  to 
enter  the  plea  that  the  vicious  customs  of  a  generation 
cannot  be  rooted  out  in  a  day,  and  that  it  is  not  feasible 
at  the  present  time  to  do  more  than  has  here  been 
attempted. 

No  doubt  it  would  be  well,  both  for  the  profession  and 
for  the  community,  if  the  practice  of  improper  solicitation 
could  be  done  away  with  by  making  it  a  misdemeanor,  as 
has  been  done  in  Alabama.  No  movement  in  that  direc- 
tion ought,  however,  to  be  attempted  without  considera- 
tion of  a  very  serious  counter-abuse.  Your  Committee 
refers  to  the  practice,  now  become  notorious,  of  unscru- 
pulous agents  of  railroad  corporations  seeking  out 
injured  persons,  and,  through  chicanery  and  fraud, 
obtaining  from  them,  in  the  moment  of  their  pain  and 
suffering,  releases  on  insufficient  consideration.  It  is 
true  that  when  such  a  release  is  pleaded  in  Court,  it  is 
usually  brushed  aside  as  of  no  effect.  But  it  would  not 
be  fair  to  deprive  such  sufferers  of  even  the  volunteered 
services  of  an  attorney,  if  the  result  is  to  leave  them 
a  prey  to  the  unopposed  intrusions  of  such  agents.  Those 
who  suffer  most  from  casualties  are  the  very  members 
of  the  community  who  are  least  able  to  help  themselves; 
and  they  seldom  know  where  to  go  for  effective  aid. 

However  deteriorating  the  system  of  undue  solicitation 
may  be  in  its  influence  upon  our  profession,  it  cannot  be 
forgotten  that  up  to  the  time  when  the  age  of  machinery 
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came  in,  the  law  of  negligence  had  only  occupied  a  small 
part  of  the  attention  of  our  Courts,  and  it  has  since  then 
been  developed  largely  as  a  result  of  the  custom  of  solicita- 
tion. We  now  have  a  vast  body  of  law  regulating  the 
duties  of  citizens  to  each  other,  not  resting  on  contract, 
and  which  it  is  safe  to  say  would  never  have  come  into 
being  except  for  the  legalization  of  the  contingent  fee. 
Many  a  poor  person  has  obtained  redress  who  otherwise 
might  never  even  have  known  that  he  had  a  right  to  it. 

In  respect  of  settlements  after  suit  without  notice  to  the 
attorney,  your  Committee  is  of  opinion  that,  if  the  pro- 
posed check  on  improper  conduct  of  an  attorney  is 
enacted,  justice  requires  that  the  attorney,  whose  conduct 
is  fair,  should  be  protected  against  settlement  behind  his 
back;  and  to  that  end  it  recommends  an  addition  to 
section  66,  as  set  forth  in  Appendix  A. 

In  limiting  its  proposed  regulation  to  negligence  cases, 
your  Committee  has  not  been  unmindful  of  abuses  result- 
ing from  contingent  fees  in  other  kinds  of  litigation.  But 
it  has  been  thought  expedient  not  to  attempt  too  much. 
Should  the  Legislature  think  best  to  extend  those  regula- 
tions to  all  classes  of  suits,  your  Committee  would  be  in 
hearty  accord.  The  Court  already  has  undoubted  power 
to  annul  champertous  and  unconscionable  agreements. 

With  a  reminder  in  the  Code  of  the  Court's  super- 
visory power  over  contracts  between  attorney  and  client, 
with  a  way  pointed  out  for  its  summary  exercise  in  acci- 
dent cases,  and  with  protection  given  to  the  attorney 
against  secret  settlements,  the  Committee  believes  that 
there  will  come  into  existence  a  set  of  regulations,  devised 
by  the  Courts  as  the  needs  arise,  which  will  be  effective 
as  a  deterrent  influence  against  improper  conduct  on  the 
part  of  its  attorneys.  This  will  in  time  bring  about 
a  situation,  in  which  the  generation  coming  after  us  may 
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do  more  to  stop  the  abuses  than  your  Committee  thinks 
now  feasible. 

All  of  which  is  respectfully  submitted. 
Dated  January  24,  1908. 

JOHN  BROOKS  LEAVITT,  First  District. 
EDWARD  M.  SHEPARD,  Second  District. 
A.  T.  CLEARWATER,  Third  District. 
RICHARD  L.  HAND,  Fourth  District. 
W.  P.  GOODELLE,  Fifth  District. 
FRANK  IRVINE,  Sixth  District. 
JOHN  M.  DAVY,  Seventh  District. 
SIMON  FLEISCHMANN,  Eighth  District. 
WM.  CHURCH  OSBORN,  Ninth  District. 

APPENDIX  "A." 

Proposed    Amendments    of    the    Code    of    Civil 

Procedure. 

First. —  After  section  66,  add  a  new  section  to  be  called 
section  66a. 

No  contract  between  attorney  and  client  whereby  the 
attorney  is  to  receive  any  specified  proportion  of  a  recov- 
ery, or  its  equivalent,  in  any  action  to  recover  damages 
for  a  personal  injury  or  death  resulting  from  negligence, 
shall  be  valid. unless  in  writing  and  signed  by  all  the 
parties  thereto,  nor  unless  the  attorney  shall  have  been 
retained  without  undue  or  improper  solicitation  on  his 
part  or  behalf.  Such  contract  shall  be  in  duplicate,  one 
of  which  shall  be  given  by  the  attorney  to  the  client.  All 
such  contracts  shall,  on  motion  of  the  client  or  of  the 
attorney,  or  upon  the  Court's  own  motion,  be  subject  to 
scrutiny,  approval,  modification  or  cancellation  by  the 
court  in  which  the  action  is  pending,  in  a  summary  pro- 
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ceeding  to  be  held  in  the  presence  of  the  interested 
parties,  or  upon  notice  to  them  at  the  close  of  the  trial 
of  any  such  action,  or  at  any  other  stage  thereof;  and  the 
Court  upon  the  retirement  of  the  jury,  shall  inquire  of 
the  attorney  for  the  plaintiff  whether  he  has  such  a  con- 
tract and  shall,  in  its  discretion,  require  him  to  produce 
it.  On  any  such  hearing  the  Court  may  inquire  into  the 
circumstances  under  which  such  contract  was  obtained, 
and  into  the  character  of  the  claim  and  the  nature  of  the 
services  rendered  or  to  be  rendered,  and  shall  pass  upon 
the  reasonableness  of  such  contract.  If  in  view  of  all  the 
circumstances  existing  at  the  time  of  the  hearing  the 
Court  deems  the  stipulated  compensation  excessive,  it 
may  reduce  the  same ;  and  if  it  shall  appear  that  the  con- 
tract was  the  result  of  undue  or  improper  solicitation  by 
or  on  behalf  of  the  attorney,  or  was  obtained  by  any  fraud, 
collusion,  deception  or  other  misconduct,  it  may  refuse 
any  compensation  to  the  attorney,  and  it  shall  certify  the 
facts  to  the  Appellate  Division  of  the  Supreme  Court  of 
the  Department  in  which  the  case  is  pending  for  such 
proceedings  by  way  of  discipline  of  the  attorney  as  may 
be  proper.  Where  such  an  action  is  settled  before  or  after 
trial,  the  attorney  for  the  plaintiff  must  apply  to  the  Court 
at  Special  Term  for  an  order  allowing  him  the  compensa- 
tion agreed  upon  in  the  contract,  and  upon  such  applica- 
tion the  same  proceeding  shall  be  had  and  .the  Court  shall 
have  the  same  power  as  in  the  case  of  an  investigation 
above  provided  for.  An  order  shall  be  entered  upon  the 
decision  of  the  Court  upon  any  motion  or  investigation 
herein  provided  for,  and  any  contract,  or  a  copy  thereof, 
which  has  been  made  the  subject  of  such  investigation 
shall  be  filed  with  the  clerk  of  the  Court  at  the  tim^  of  the 
entry  of  such  order.  This  section  shall  apply  only  to 
contracts  made  after  it  goes  into  effect. 
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Second. —  Add  to  section  66  the  following: 

No  settlement  between  any  of  the  parties  to  an  action 
shall  be  valid  as  to  them  or  their  attorneys  unless  con- 
sented to  in  writing  by  the  attorneys  for  the  pairties 
thereto,  or,  in  case  of  the  refusal  of  any  of  such  attorneys, 
upon  approval  by  the  Court  in  which  the  action  is  pending 
on  notice  to  such  attorneys. 

APPENDIX  '*  B." 

The  Rule  in  England,  and   in  This  State   Prior 

TO  1848. 

The  English  rule  has  always  been  that  the  services  of 
lawyers  within  the  bar  are  considered  as  honorary,  and  no 
action  can  be  brought  to  recover  their  value  (see  3  Black. 
Com.  28,  and  cases  cited  in  3  Am.  &  Eng.  Encyl.  of  Law, 
414;  also  article  in  2  Am.  Law  Reg.  N.  S.  357),  and  an 
express  contract  between  barrister  and  a  client  con- 
cerning the  former's  compensation  is  void.  (Kennedy  v. 
Brown,  13  C.  B.,  N.  S.,  677.)  This  was  a  suit  to  recover 
a  stipulated  contingent  fee  of  £20,000.  The  briefs  of 
counsel  are  given  at  length.  The  opinion  of  the  Court 
goes  into  the  question  fully.  All  the  English  learning  on 
this  subject  may  be  found  there. 

This  rule  does  not  apply  to  Canada,  and  the  English 
Courts  will  enforce  such  contracts  made  in  Canada  pur- 
suant to  Canadian  custom.  (Regina  v.  Doutex,  L.  R.,  9 
App.  751).  This  case  is  interesting  as  showing  that  the 
English  rule  is  purely  conventional,  and  that  such  con- 
tracts are  not  thought  immoral  per  se.  Attorneys, 
conveyancers  and  special  pleaders  below  the  bar  may  sue 
for  their  fees.  (Poucher  v.  Norman,  3  B.  &  C,  744; 
Steadman  v.  Hochley,  553.) 
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The  subject  is  largely  regulated  by  statute.  (See  the 
Solicitor's  Remuneration  Act  of  1881.) 

In  this  State,  prior  to  1848,  both  attorneys  and  coun- 
sellors could  sue  clients  on  quantum  meruit^  but  express 
contracts  to  pay  specific  sums  were  not  allowable. 

APPENDIX  "C." 

The  Legislation  of  1848,  and  Since. 

In  the  code  of  practice,  generally  known  as  the  Field 
Code,  and  first  passed  in  1848  (chapter  379  of  the  Laws 
of  1848),  it  was  provided  in  section  258  that 

"All  existing  rules  and  provisions  of  law  restricting 
or  controlling  the  right  of  a  party  to  agree  with  an 
attorney,  solicitor  or  counsel  for  his  compensation 
are  repealed ;  and  hereafter  the  measure  of  such  com- 
pensation shall  be  left  to  the  agreement,  express  or 
implied,  of  the  parties." 

That  Code  was  revised  in  the  following  year  (chapter 
438  of  the  Laws  of  1849),  ^^^  ^he  provision  last  quoted 
was  re-enacted  in  section  303  of  that  act. 

No  change  was  made  until  the  Code  of  Civil  Procedure 
was  enacted  in  1876,  when  the  rule  reappeared  in  section 
66,  as  follows: 

"  The  compensation  of  an  attorney  or  counsellor 
for  his  services  is  governed  by  agreement,  express 
or  implied,  which  is  not  restrained  by  law." 

The  last  clause  is  ambiguous.  It  could  not  have  been 
intended  as  an  enactment  that  there  is  no  restraint  at  all. 
Surely  the  Legislature  did  not  intend  to  deliver  the  client 
into  his  attorney's  power,  bound  hand  and  foot.     The 
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words  "  which  is  not  restrained  by  law  "  are  to  be  con- 
strued in  a  Throopian  sense. 

In  chapter  542  of  the  Laws  of  1879,  ^it  page  617,  sec- 
tion 66  was  amended  by  adding  a  second  sentence  not 
material  here.  In  1899  (chapter  61),  it  was  further 
amended  by  inserting  in  the  amendment  of  1879,  the 
words  "  final  order  "  after  the  word  "  judgment  "  in  such 
added  sentence,  and  by  adding  the  last  three  sentences  of 
the  section  as  its  now  appears,  none  of  which  amend- 
ments are  pertinent.  As  to  sections  ^2^  73  and  74,  and 
their  effect  upon  our  law  of  champerty  and  maintenance, 
see  the  next  appendix.  Maintenance,  under  the  English 
law,  was  assisting  another  to  prosecute  or  defend  a  suit. 
Champerty  was  that  kind  of  maintenance  which  involved 
a  bargain  to  obtain  part  of  the  thing  in  dispute.  (See 
Sedgwick  v.  Stanton,  14  N.  Y.  289.)  The  former  law 
of  this  State  as  to  maintenance  was  very  much  changed 
by  2  Revised  Statutes,  691,  sections  5,  6  and  7.  In  the 
case  just  cited,  at  page  301,  Selden,  J.,  says:  "Not  a 
vestige  of  the  law  of  maintenance  including  that  of  cham- 
perty, now  remains  in  this  State,  except  what  is  contained 
in  the  Revised  Statutes."  In  1879,  section  74  was 
amended  by  adding  the  permission  for  attorneys  and 
counsellors  to  divide  the  compensation;  and  in  1907  it 
was  again  amended  by  inserting  after  the  words,  "  for  the 
purpose  of  bringing  an  action  thereon,*'  the  prohibition 
"  or  of  representing  the  claimant  in  the  pursuit  of  any 
civil  remedy  for  the  recovery  thereof."  In  the  latter 
year  section  yy  was  also  amended  so  as  to  apply  to  "  a 
corporation  engaged  in  the  business  of  conducting  litiga- 
tion and  providing  counsel  therefor." 
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APPENDIX  "D." 

Resume  of  Decisions  Since  1848. 

(Prepared  by  Mr.  Frank  Irvine.) 

(i)     Legality  of  Contract. 

The  effect  of  section  303  of  the  Code  of  Procedure 
(Code  of  Civil  Procedure,  §  66)  was  to  render  legal  all 
contracts  between  attorney  and  client  for  the  former's 
services,  free  from  former  restrictions  because  of  cham- 
perty or  maintenance,  except  as  limited  by  the  operation 
of  Code  of  Procedure,  sections  70,  71  and  72.  (Code  of 
Civil  Procedure,  §§  72,  73,  74.) 

Sedgwick  v.  Stanton,  14  N.  Y.  289. 

Contracts  for  contingent  fees  were  thus,  in  general, 
rendered  legal. 

Sedgwick  v.  Stanton,  14  N.  Y.  289. 
Fowler  v.  Callan,  102  N.  Y.  395. 
Benedict  v.  Stuart,  23  Barb.  420. 
Fitch  V.  Gardenier,  2  Keyes,  516. 
Brown  v.  Mayor,  9  Hun,  587. 
And  many  other  cases. 

While  it  is  held  that  such  a  contract  creates  an  equitable 
lien  in  the  claim  assigned, 

Fairbanks  v.  Sargent,  104  N.  Y.  108; 
Pilkington   v.    Brooklyn   H.    Ry.    Co.,    49 

A.  D.,  22; 
Marsh  v.  Holbrook,  3  Abb.  Dec.  176; 
Badger  v.  Mayer,  8  Misc.  533, 

it  is  said  that  the  court  should  discriminate  between  con- 
tracts stipulating  a  measure  of  compensation,  and  those 
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in  which  attorneys  obtain  virtually  as  owners  an  interest 
in  the  subject-matter  of  the  litigation. 

Burling  v.  King,  46  How.  Pr.  452. 

Nevertheless  the  attorney  may  take  an  assignment  of 

an  interest  in  a  claim  to  secure  payment  for  his  services. 

Wetmore  v.  Hegeman,  12  Wkly.  Dig.  403; 

.   affirmed    without    reference    to    this 

point,  88  N.  Y.  69. 

The  Code  has  not  abolished  the  lien  of  the  attorney  for 
his  costs,  and  under  a  contingent  fee  contract  the  lien 
covers  any  portion  of  the  damages  recovered  which  may 
have  been  stipulated  as  compensation.  * 

Rooney    v.    Second    Ave.    Ry.    Co.,     18 

N.  Y.  368. 
McGregor  v.  Comstock,  28  N.  Y.  237. 
Adams  v.  Fox,  40  N.  Y.  577. 
Marshall  v.  Meech,  51  N.  Y.  140. 
Matter  of  Knapp,  85  N.  Y.  284. 
'Ward  V.  Craig,  87  N.  Y.  550. 

The  lien  follows  and  may  be  impressed  upon  property 
received  by  the  client  by  way  of  compromise. 

Fairbanks  v.  Sargent,  104  N.  Y.  108. 

An  attorney  may  lawfully  agree  to  accept  a  contingent 
fee  and,  out  of  the  sum  realized  therefrom,  pay  the  fees 
due  a  former  attorney  in  the  action. 

Matter  of  Fitzsimons,   174  N.  Y.   15;  re- 
versing yy  App.  Div.  345. 
Ransom  v.  Cutting,  112  App.  Div.  150. 

A  contract  for  a  contingent  fee  does  not  discredit  a 
party  making  it  as  a  witness  nor  does  it  give  the  attorney 
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such  an  interest  as  to  render  his  admissions  receivable  in 

evidence. 

Susdorff  V.  Schmidt,  55  N.  Y.  319. 

It  was  at  one  time  broadly  held  that  an  agreement  to 
indemnify  clients  against  costs  is  void  under  section  74, 

Brotherson  v.  Consalus,  26  How.  Pr.  213, 

but  since  then  it  has  been  held  that  under  such  an  agree- 
ment the  client  can  recover  from  the  attorney  costs  which 
he  has  been  compelled  to  pay  under  an  adverse  judgment. 

Browne  v.  West,  9  App.  Div.  135. 

An  attorney  may  not,  as  an  inducement  to  his  employ- 
ment, advance  or  agree  to  advance  Court  fees  or  other 
expenses. 

Pulver  V.  Harries,  52  N.  Y.  73. 

Coughlin  V.  N.  Y.  C.  &  H.  R.  R.  Co.,  71 

N.  Y.  443. 
McBratney  v.  R.,  W.  &  O.  R.  R.  Co.,  87 

N.  Y.  467. 
Randall  v.  Van  Wagenen,  115  N.  Y.  527. 
Lee  V.  Vacuum  Oil  Co.,  126  N.  Y.  579. 
Matter  of  Speranza,  186  N.  Y.  280. 
Stedwell    v.    Hartman,    74    A.     D.     126; 
affirmed  173  N.  Y.  624. 

It  is  now,  however,  settled  that  section  74  is  aimed 
against  the  inducement  of  litigation  and  that  where  the 
agreement  to  pay  expenses  of  litigation  in  no  way  induced 
the  employment,  such  agreement  is  valid. 

Fowler  v.  Callan,  102  N.  Y.  395. 
Ransom  v.  Cutting,  188  N.  Y.  447. 
Martin  v.  Piatt,  5  State  Rep.  284. 
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This  principle  has  been  applied  where  the  employment 
was  brought  about  through  an  agent  who  offered  to  give 
the  client  money  to  pay  household  expenses,  there  being 
no  evidence  that  this  offer  was  made  before  the  contract 
with  the  attorney. 

O'Neill  V.  Campbell,  Ii8  A.  D.  64. 

Notwithstanding  the  general  statements  that  the  only 
restrictions  now  existing  are  by  virtue  of  sections  72,  73 
and  74  of  the  Code  of  Civil  Procedure,  some  contracts 
have  been  held  void  as  against  public  policy,  as  an  agree- 
ment by  a  wife  to  pay  an  attorney  a  percentage  of  sums 
which  might  be  awarded  as  alimony, 

Van  Vleck  v.  Van  Vleck,  21  App.  Div.  272; 
Matter  of  Brackett,    114  App.   Div.   257; 
affirmed  189  N.  Y., 

or  an  agreement  to  collect  on  contingent  fees  notes  given 
for  gambling  debts. 

Delahunty  v.  Canfield,  118  App.  Div.  883. 

It  has  recently  been  h^ld  by  the  Court  of  Appeals  that 
a  provision  in  a  contingent  fee  contract  that  the  client 
shall  not  settle  without  the  consent  of  the  attorney  is 
against  public  policy,  and  is  not  only  in  itself  void  but 
renders  void  also  the  provision  for  a  contingent  fee,  and 
relegates  the  attorney  to  a  rjuantum  meruit. 

Matter  of  Snyder,  decided  November  19, 
1907,  reversing  119  App.  Div.  2yy, 

(2)    Intervention  of  Agents. 

The  employment  of  agents  or  "  runners "  to  secure 

employment    for    attorneys,    a    practice    which    when 

resorted  to  is  usually  accompanied  by  contingent  fee 
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contracts,   the  agent  frequently  sharing  the   risks  and 

remunerations  with  the  attorney,  is  uniformly  denounced 

as  obnoxious  to  section  74,  and  is  ground  for  disbarment. 

Matter  of  Clark,  184  N.  Y.  222;  affirming 

108  App.  Div.  150. 

The  Courts  have  several  times  refused  to  enforce  such 
contracts  as  between  attorney  and  agent, 

Hirschbach  v.  Ketchum,  5  App.  Div.  324; 
Hess  v.* Allen,  24  Misc.  393, 

but  the  Court  of  Appeals  has  held  that  the  inhibition  of 
section  74  is  directed  against  the  attorney,  and  that  the 
agent  may  not  be  defrauded  by  the  attorney's  with- 
holding the  agent's  portion  of  the  compensation  after 
the  attorney  has  received  it. 

Irwin  V.  Curie,  171  N.  Y.  409. 
See,  also,  O'Neill  v.   Campbell,   118  App. 
Div.  64. 

(3)     Construction  of  Contract. 

It  has  been  held  that  a  contract  for  a  contingent  fee 
does  not  deprive  the  client  of  the  right  to  substitute 
another  attorney. 

Johnson  v.  Ravitch,  113  App.  Div.  910. 

In  such  case  the  court  will  fix  the  amount  of  the  com- 
pensation of  the  first  attorney. 

Johnson  v.  Ravitch,  113  App.  Div.  910. 

Where  the  attorney  died  before  judgment  it  was. held 
that  his  personal  representative  could  not  recover  until 
the  action  was  finally  determined. 

Badger  v.  Celler,  41  App.  Div.  599. 
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Where  the  client  died  and  the  administratrix  retained 
another  attorney  it  was  held  that  upon  recovery  of  judg- 
ment the  first  attorney  was  entitled  to  the  amount  stipu- 
lated in  the  contract  less  the  cost  of  completing  the 

litigation. 

Grapel  v.  Hodges,  49  Hun,  107. 

Where  there  was  a  contingent  fee  for  services  in  testing 
the  validity  of  a  will  and  the  proceeding  was  successful, 
determining  the  client's  right,  but  a  second  action  con- 
ducted by  another  attorney  was  resorted  to  because  of 
subsequent  events  to  fix  and  recover  the  amount  of  the 
client's  share  in  the  estate,  it  was  held  that  the  first 
attorney  was  entitled  to  his  proportion  under  his  contract 
Dennison  v.  Lawrence,  44  App.  Div.  287. 

Costs  and  extra  allowances  are  a  part  of  the  amount 
recovered,  and  on  a  contract  for  a  proportion  of  the 
amount  recovered  the  attorney  is  entitled  only  to  such 
proportion  of  the  costs  and  allowances. 

Taylor  v.  Long  Island  R.  R.,  25  Misc.  11. 

Under  a  running  contract  to  make  collections  for  a  per- 
centage thereof  the  attorney  has  no  right  to  hold  moneys 
collected  as  security  for  commissions  on  unpaid  claims, 
but  must  pay  over  as  collected  the  client's  share. 

Matter  of  Tracy,  i  App.  Div.  113;  affirmed 
149  N.  Y.  608. 

Cases  construing  particular  contingent  fee  contracts, 
but  involving  no  general  principle  of  law  except  that  the 
attorney  in  order  to  recover  must  bring  himself  within 
the  terms  of  the  contract,  are: 

Hitchings  v.  Van  Brunt,  38  N.  Y.  335. 

Phelps  V.  Emery,  5  State  Rep.  282. 

Bittiner  v.  Gomprecht,  28  Misc.  218. 
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A  curious  case  is  McDonald  v.  De  Vito  (ii8  App. 
Div.  566),  where  the  attorney  repudiated  his  agreement 
and  the  client  because  thereof  refused  to  attend  the 
trial  and  the  case  was  lost.  The  attorney  was  denied 
compensation. 

(4)     Unconscionable  Contracts. 

Notwithstanding  the  broad  provisions  of  section  66  and 
the  somewhat  labored  argument  of  the  Code  Commis- 
sioners (Report  of  1848,  page  205)  to  show  that  a  contract 
between  attorney  and  client  should  be  placed  on  the  same 
footing  as  other  contracts  for  services,  it  has  been 
repeatedly  held  that  the  Court  will  carefully  scrutinize 
contracts  for  contingent  fees, 

Nesbit  V.  Lockman,  34  N.  Y.  167. 
Brotherson  v.  Consalus,  26  How.  Pr.  213. 
Burling  v.  King,  46  How.  Pr.  452. 
Sheehan  v.  Erbe,  103  App.  Div.  7. 
Matter  of  Holland,  no  App.  Div.  799. 

The  contract  will  be  construed  in  favor  of  the  client, 
Burling  v.  King,  supra, 

and  the  burden  is  on  the  attorney  to  show  that  it  is  fair. 
Matter  of  Holland,  supra. 

Specific  performance  will  be  enforced  only  where  it  is 
shown  to  the  satisfaction  of  the  Court  that  the  contract  is 
fair  and  reasonable. 

Chester  v.  Jumel,  125  N.  Y.  237. 
Matter  of  Hynes,  105  N.  Y.  560. 
Matter  of  Pieris,  82  App.  Div.  466 ;  affirmed 
167  N.  Y.  566. 
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Withholding  information  from  the  client  may  justify  a 
refusal  to  enforce  the  contract. 

Matter  of  Pieris,  supra. 

Whether  a  contract  is  unconscionable  is  a  question  of 
fact  depending  upon  the  character  of  the  claim  and  the 
amount  of  service  to  be  rendered, 

Morehouse  v.  Brooklyn  Heights  Ry.,  185 
N.  Y.  520, 

but  the  proportion  of  the  recovery  to  be  paid  the  attorney 
does  not  in  itself  furnish  sufficient  evidence  that  the  con- 
tract is  unconscionable.  There  must  be  evidence  that 
the  compensation  provided  is  under  the  circumstances  so 
excessive  as  to  evince  a  purpose  to  obtain  an  undue 
advantage  of  the  client. 

Matter  of  Fitzsimons,  174  N.  Y.  15,  revers- 
ing 77  App.  Div.  345. 

Ransom  v.  Cutting,  188  N.  Y.  447,  affirming 
112  App.  Div.  150. 

Where  an  attorney  had  particular  knowledge  of  facts 
in  the  case,  was  discharged  without  cause,  and  the  client 
was  compelled  to  re-engage  his  services,  it  was  held  that 
the  client  could  not  be  heard  to  complain  that  the  attorney 
had  driven  a  hard  bargain  for  his  re-employment. 

Burke  v.  Baker,  in  App.  Div.  422. 

(5)    Enforcement  of  Lien, 

The  principles  governing  the  enforcement  of  the  attor- 
ney's lien  for  contingent  fees  are  not  materially  different 
from  those  where  the  fee  is  not  contingent  except  because 
of  the  difficulties  arising  in  fixing  the  amount  where  cases 
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are  compromised  without  the  attorney's  consent.  Great 
difficulties  have  arisen  from  this  source  and  the  decisions 
have  not  been  harmonious.  The  law  on  this  subject  has 
been  so  well  stated  and  the  authorities  so  exhaustively 
reviewed  by  Professor  Redfield  (2  Columbia  Law  Review, 
449),  that  it  would  be  useless  to  repeat  the  task.  A  few 
cases  decided  since  the  publication  of  Professor  Redfield's 
paper  will,  however,  be  noticed. 

Where  a  settlement  was  effected  for  a  small  sum  and 
the  client  thereupon  refused  to  verify  the  complaint  and 
it  was  not  served  within  time,  a  discontinuance  was 
granted,  the  Court  holding  that  the  attorney  must  seek 
his  relief  in  equity. 

Russo  V.  Darmstadt,  116  App.  Div.  887. 

Where  nothing  was  paid  and  no  release  given,  but  the 
action  merely  discontinued,  the  Appellate  Division 
refused  to  reverse  the  order  of  discontinuance,  holding 
that  the  attorney's  lien  still  existed  against  the  cause  of 
action. 

Sullivan  v.  McCann,  113  App.  Div.  61. 

Where  the  settlement  is  free  from  fraud  the  attorney's 
lien  is  still  measured  by  the  amount  paid  in  settlement. 

Neu  V.  Brooklyn  Heights  R.  R.,  113  App. 
Div.  446. 

Where  the  contract  was  for  half  the  verdict  and  all 
costs  and  interest,  it  was  held  that  the  client  might  settle 
without  costs,  and  in  such  event  the  attorney  could 
recover  nothing. 

Oishei  v.  Metropolitan  Street  Ry.  Co.,  no 
App.  Div.  709. 
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The  attorney's  lien  upon  a  judgment  cannot  be  dimin- 
ished by  a  settlement  for  less  than  the  judgment  pending 
an  appeal,  it  not  appearing  that  there  was  any  reversible 
error. 

Baxter  v.  Connor,  119  App.  Div.  450. 

APPENDIX  "  E." 

A  Specification  of  the  Abuses  of  the 
Contingent  Fee. 

(i)     Solicitation,  popularly  called  ''Ambulance  Chasing.'* 

So  long  as  an  intending  litigant  was  left  free,  without 
solicitation,  to  choose  his  own  lawyer,  no  abuses  arose  out 
of  the  legalization  of  the  contingent  fee,  but  soon  the 
custom  of  solicitation  began.  There  were  certain  attor- 
neys, who  felt  no  restraint  of  professional  tradition. 
There  grew  up  among  them  the  habit  of  employing  men, 
who  in  England  are  called  "  touts,"  and  in  this  State  have 
come  to  be  known  as  '*  ambulance  chasers,"  and  who  seek 
out  persons  who  have  been  injured,  and  recommend  their 
employers  in  glowing  terms,  offering  as  an  inducement 
to  their  employment,  to  pay  all  expenses.  So  long  as 
there  is  no  such  offer,  there  is  no  offense  against  the  law. 
It  must  be  admitted  that  except  for  this  custom  many  a 
poor  man  might  have  failed  to  get  justice.  But  the  evil 
of  such  systematic  stirring  up  of  litigation  now  far  out- 
weighs the  good.  It  not  only  degrades  the  lawyer  him- 
self, but  by  giving  him  an  unfair  advantage  over  his 
brethren,  tempts  them  to  follow  his  pernicious  example. 
The  custom  of  solicitation,  at  first  confined  to  accident 
cases,  has  spread  to  other  torts.  Take  for  example  libels. 
The  columns  of  every  newspaper  are  now  daily  scanned 
with  interested  eyes  of  lawyers,  to  detect  libellous  utter- 
ances.     Having    found    them,    the    libellees    are    then 
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informed  of  the  libels  and  induced  to  sue  on  the  prospect 
of  half  the  recovery  and  all  expenses  paid.  Thus  it  has 
become  increasingly  difficult  for  a  young  lawyer  to  acquire 
a  clientage  unless  he  also  indulges  in  solicitation.  The 
demoralization  of  the  profession  is  bad  enough,  but  what 
will  become  of  the  community,  if  it  licenses  twenty  thou- 
sand men  to  roam  through  the  State,  hunting  for  scandals, 
injuries,  troubles  of  alMcinds,  and  stirring  up  strife? 

(2)  Auction  of  Law  Suits. 

For  a  long  time  the  barker  was  merely  an  agent  of  the 
attorney,  recommending  his  employer  and  accompanying 
sympathetic  words  with  gifts  of  flowers,  candy  and  money 
to  the  sufferer  on  the  bed,  or  the  widow  at  the  coffin.  Of 
late,  he  has  set  up  for  himself.  After  gathering  in  a  num- 
ber of  cases,  he  auctions  them  off  to  him  of  the  bar  who 
will  bid  the  highest  sum,  cash  down,  for  the  lot.  He  then 
goes  out  on  fresh  quest  for  more.  Such  men'  are  not 
amenable  to  any  law.  They  form  no  profession.  They 
have  no  code  of  ethics.  They  act  the  role  of  the  friendly 
citizen,  who  is  interested  in  the  poor  unfortunate,  who 
has  sustained  an  accident  at  the  hands  of  a  ruthless  cor- 
poration, and  influence  the  sufferer  to  put  his  case  under 
their  disinterested  direction.  They  are  really  middlemen, 
who  thrust  themselves  between  the  attorney  and  the 
client. 

(3)  Subornation  of  Perjury, 

The  middleman  necessarily  gains  some  smattering  of  the 
law  of  negligence  and  soon  becomes  an  adept  in  dressing 
up  the  facts,  even  when  not  under  the  direct  inspiration 
of  the  attorney  to  whom  he  steers  the  client..  Attorneys 
themselves  are  known  to  have  a  hand  in  fixing  up  the 
testimony  so  as  to  evade  the  rules  of  law  which  the  Courts 
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have  laid  down.  This  subornation  of  perjury  on  the  part 
of  attorneys  and  middlemen,  acting  in  behalf  of  the  plain- 
tiffs, has  been  followed  by  subornation  of  perjury  on 
behalf  of  defendants,  who  smart  under  the  injustice  of 
having  cases  made  up  against  them.  After  the  public 
confession  of  the  legal  department  of  a  great  railroad  cor- 
poration in  the  metropolitan  city  of  this  State  that  under 
a  former  management  it  had  been  a  perjury  mill,  as  is 
stated  to  have  been  publicly  charged  by  a  President  of 
this  Association  in  the  course  of  the  trial  of  a  suit  against 
it,  nothing  more  on  this  subject  need  be  said. 

(4)  Exorbitant  Charges. 

For  the  first  two  or  three  decades  after  the  legalization 
of  the  contingent  fee,  percentages  were  moderate,  fifteen 
per  cent.-  or  twenty  per  cent,  of  the  recovery  was  con- 
sidered reasonable.  These  have  grown  until  forty  per 
cent,  is  common,  fifty  per  cent,  is  not  unusual,  and  sixty 
per  cent,  has  been  known  to  have  been  charged. 

(5)  Bringing  Suits  Devoid  of  Merit  for  the  Purpose  of 
Enforcing  Small  Settlements  Under  Penalty  of  Greater 
Expense  for  Defense. 

This  has  now  become  notorious  among  us  of  the  pro- 
fession. It  is  often  confessed  in  private  by  one  lawyer  to 
another.  Our  calendars  are  crowded  with  cases  which 
are  absolutely  devoid  of  merit,  begun  for  no  other  purpose 
than  to  obtain  a  small  settlement,  induced  because  the 
defendant  fears  that  if  the  cause  goes  to  trial  it  may  be 
supported  by  perjury  and  result  in  an  adverse  verdict. 

Law  suits  may  be  divided  into  three  classes :  (a)  Those 
where  the  merits  of  the  plaintiff's  case  on  his  statement  are 
clear;  (b)  Those  where  there  is  doubt;  and  (c)  Those 
where  it  is  clear  that  he  has  no  case  at  all. 
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It  is  the  duty  of  a  lawyer  to  advise  suit  in  a  case  in 
class  (a),  and  he  may  properly  advise  one  falling  under 
class  (b).  But  it  is  equally  his  duty  to  advise  against  the 
bringing  of  a  suit  which  is  devoid  of  merit,  and  if  his 
client  insists  upon  bringing  it,  to  have  nothing  to  do 
with  it.  If  he  brings  it  for  a  contingent  fee,  he  is  a 
co-conspirator  with  his  client.  The  benefit  of  any  reason- 
able doubt,  should,  of  course,  be  given  to  the  client. 
There  may  be  an  absence  of  doubt  in  the  mind  of  the 
inexperienced  lawyer  when  a  more  experienced  one 
would  have  grave  doubt.  Here  is  room  for  play  of  con- 
science. The  ijule,  as  it  seems  to  us,  should  be  that  if  the 
lawyer,  after  giving  careful  consideration  to  the  cause 
of  action  as  presented  to  him  by  his  client,  is  himself  clear 
that  there  is  no  cause  of  action,  then  he  should  refuse  to 
take  the  case.  If  another  lawyer  in  good  faith  is  of  a 
different  opinion,  the  second  may  properly  advise  a  suit, 
which  the  first  should  reject.  It  is  positively  the  fact  that 
lawyers  begin  suits  when  they  must  know  there  is  no 
chance  of  recovery,  and  which  suits  they  do  not  intend 
to  prosecute  in  the  event  that  a  settlement  is  not  obtained. 
This  is  unconscionable.  It  is  hard  to  punish  such  mis- 
conduct. It  is  believed  that  the  law  of  barratry  is  still 
in  force.  A  suit  for  malicious  prosecution  would  doubt- 
less lie.  The  client  could  not  exculpate  himself  except 
by  inculpating  his  lawyer,  and  the  evidence  would  then 
be  available  to  disbar  the  latter. 

(6)  Fraudulent  Conduct  in  Assessment  and  Condemnation 
Cases. 

In  the  city  of  New  York,  assessments  and  condemna- 
tions for  public  improvements  involve  such  large  amounts, 
that  there  is  a  lucrative  practice  in  vacating  or  reducing 
the  one,  and  increasing  awards  in  the  other.     The  prac- 
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tice  has  largely  fallen  into  the  hands  of  a  few  lawyers, 
who  keep  track  of  the  intentions  of  the  officials  and  long 
before  those  become  known  to  the  public  send  their 
runners  among  the  property  owners  with  seductive  offers 
on  the  basis  of  a  percentage  of  the  amount  saved  or  gained 
and  all  expenses  paid.  It  is  reported,  and  the  report  is 
not  incredible,  that  lawyers  have  sometimes  had  a  hand 
in  having  assessments  made  too  large  in  order  that  they 
may  produce  results  by  getting  reductions.  The  tempta- 
tion also  exists  to  induce  some  irregularity  in  the  laying 
of  the  assessment  so  as  to  insure  success  in  getting  it 
vacated.  Moreover,  the  same  lawyer  will  sometimes  take 
cases  from  one  set  of  owners  to  reduce  their  assessments 
and  from  another  to  increase  their  awards  in  respect  of 
the  same  public  improvement,  each  set  of  clients  being 
ignorant  that  he  is  representing  antagonistic  interests. 

(7)     The  Lowering  of  Professional  Standards. 

This  is  an  inevitable  result.  At  first  the  contingent  fee 
was  mainly  confined  to  accident  cases,  usually  against 
railroad  corporations.  Then  it  extended  to  cases 
against  private  corporations,  manufacturing  and  the 
like.  A  class  of  lawyers  has  grown  up  which  attend  to 
nothing  else  and  live  upon  solicited  cases.  It  is  not 
possible  for  any  lawyer  to  have  what  is  called  an  accident 
business  without  building  it  up  by  means  of  solicitation 
through  runners.  The  reason  is  obvious.  It  is  seldom 
that  the  same  person  has  more  than  one,  or  possibly  two, 
injuries  in  his  lifetime.  The  great  majority  of  injured 
persons  are  in  walks  of  life,  in  which  there  is  little  need 
for  legal  services.  The  lawyers  who  devote  themselves 
to  accident  cases  do  not  have  a  permanent  clientage. 
Their  clients  are  always  changing.  The  circle  of  acquaint- 
ances of  each  client  is  small,  and  success  with  that  client's 
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cause  will  not  bring  his  lawyer  to  the  notice  of  strangers. 
Thus  he  can  only  attract  their  attention  by  the  zealous 
efforts  of  an  agent.  He  can  get  an  "  accident  business  " 
in  no  other  way.  If  it  is  not  to  be  held  unprofessional 
for  a  lawyer  to  build  up  such  a  practice  by  such  methods, 
it  will  not  be  many  years  before  the  present  minority  of 
lawyers,  who  indulge  in  them,  will  become  the  majority. 
When  that  day  comes,  the  bar  will  be  a  stench  in  the 
nostrils  of  the  public,  and  deservedly  so,  for  it  is  the  bar 
alone  which  can  break  up  the  practice. 

APPENDIX  "  F."  ■ 

Resolved,  That  this  Association  approves  of  the  amend- 
ments to  the  Code  of  Civil  Procedure  as  proposed  by  the 
Committee  on  the  Abuses  of  Contingent  Fees,  and  that 
a  committee  of  one  from  each  judicial  district  be  appointed 
to  urge  their  passage  by  the  Legislature. 

Resolved,  That  this  Association  condemns  the  now 
notorious  custom,  which  is  indulged  in  by  some  members 
of  the  bar,  of  improperly  soliciting  their  own  employment 
in  anticipated  litigation. 

Resolved,  That  this  Association  condemns  secret  settle- 
ments of  suits  by  the  attorney  of  one  party  without  notice 
to  the  attorney  of  the  other. 

The  President: 

Gentlemen,  what  action  will  you  take  upon  this  very 
important  report?  The  report  offers  three  resolutions; 
shall  they  be  taken  up  separately  or  together? 

Frederick  L.  Lovelace,  of  Niagara  Falls: 

Mr.  President,  I  move  the  adoption  of  the  resolutions 
as  read. 
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Robert  Wilkinson,  of  Poughkeepsie : 

Mr.  President,  I  am  directly  interested  in  the  action 
that  this  Association  takes  on  this  report.  I  may  say 
in  a  word  that  I  may  be  thoroughly  in  favor  of  all  the 
recommendations  made  by  this  committee  adopted  in 
some  form,  but  this  Association  has  already  this  morning 
laid  over  for  one  year  the  question  of  the  Code  of  Legal 
Ethics.  If  this  Association  approves  a  specific  recom- 
mendation for  an  amendment  of  the  Code  covering  the 
question  of  contingent  fees,  and  it  is  afterwards  found  in 
the  opinion  of  a  large  proportion  of  the  Bar  of  the  State 
that  that  recommendation  should  not  be  adopted,  it  will 
be  more  difficult  to  procure  an  amendment  than  to  pro- 
cure an  original  enactment  which  will  have  the  consent 
not  only  of  the  Association  but  of  the  entire  Bar.  I 
therefore  move  as  an  amendment  to  the  resolution,  that 
this  report  be  referred  to  the  Committee  on  Law  Reform, 
both  to  consider  the  matter  and  make  such  recommenda- 
tions in  the  premises  at  least  two  weeks  before  the  next 
meeting  of  this  Association  as  they  may  approve,  and 
that  the  matter  then  be  taken  up  by  the  Association  at 
its  next  annual  meeting  for  final  action. 

The  President: 

The  Chair  is  of  the  opinion  that  the  motion  is  not 
admissible  as  an  amendment,  but  should  be  offered  as 
a  substitute. 

Mr.  Wilkinson: 

I  offer  it  as  a  substitute. 

The  President: 

Gentlemen,  you  hear  the  substitute  resolution  offered 
by  Mr:  Wilkinson  and  seconded.     The  question  will  be 
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first  on  the.  acceptance  of  that  substitute;  it  has  refer- 
ence to  a  committee  and  its  report  at  the  next  annual 
meeting. 

Judge  Clearwater,  of  Kingston: 

Mr.  President,  I  trust  the  amendment  will  n6t  prevail. 
The  committee  which  you  appointed,  with  the  possible 
exception  of  myself,  was  a  representative  committee  of 
the  Bar  of  the  State.  It  has  given  to  the  subject  a  most 
serious  consideration.  It  was  agreed  by  every  member 
of  the  committee,  by  numerous  members  of  the  Bar  of 
the  State  with  which  the  committee  was  in  correspond- 
ence, that  this  question  of  the  growing  abuse  of  a  con- 
tingent fee  demanded  the  immediate  action  of  the 
profession  and  of  the  Legislature.  There  were  numerous 
sessions  of  the  committee.  We  have  investigated  the 
subject  in  all  its  phases.  It  was  at  first  intended  by  the 
committee  to  recommend  that  this  provision  of  the  Code 
should  apply  to  all  classes  of  cases,  but  it  was  thought 
that  it  would  be  difficult  to  induce  the  Legislature  to 
adopt  so  wide  and  comprehensive  a  measure;  therefore, 
you  will  note  that  the  committee  have  confined  the  pro- 
posed amendment  to  the  Code  to  the  question  of  con- 
tingent fee  as  it  relates  to  negligent  cases.  It  is  a  sub- 
ject that  attracted  not  only  the  attention  of  the  Bench 
and  Bar,  but  the  attention  of  the  Press  and  Public.  It 
has  been  universally  condemned  by  all  right-thinking 
men,  whether  of  the  profession  or  out  of  it,  and  it  seems 
to  me  trifling  with  an  important  and  serious  question, 
one  which  we  should  be  glad  to  take  up  immediately,  to 
refer  this  to  the  Committee  on  Law  Reform.  The  Asso- 
ciation is  competent  to  deal  with  it,  it  is  a  matter  which 
has  impressed  itself  upon  the  attention  of  every  reputable 
lawyer,  and  with  it  disreputable  lawyers  are  already  too 


Digitized  by  VjOOQIC 


REPORT  TO  COMMITTEE  ON  LAW  REFORM     12/ 

familiar.  It  is  a  matter  that  should  receive  to-day  and 
now  the  action  of  the  profession  as  represented  by  this 
Association.  If  the  Association  think  the  action  of  the 
committee  is  too  drastic,  that  it  bears  too  severely  upon 
these  gentlemen  who  devote  their  attention  to  this  class 
of  litigatioii,  let  the  Association  say  so  and  emasculate, 
if  it  chooses,  the  work  of  this  committee;  but  I  hope, 
sir,  I  trust  for  the  dignity  and  standing  of  the  profession, 
that  the  amendment  will  not  prevail  and  that  the  report 
will  be  adopted.     (Applause.) 

The  President: 

The  question  is  on  the  substitute  offered  by  Mr. 
Wilkinson. 

Mr.  Wilkinson: 

Mr.  President,  may  I  say  one  further  word?  Personal 
matters  are,  of  course,  of  no  importance.  I  do  not  speak 
from  the  acquaintance  side,  I  speak  as  local  counsel  for 
a  railroad,  not  with  authority,  but  as  a  member  of  this 
Association.  I  wish  a  chance  personally,  I  think  many 
of  the  attorneys  of  the  State  and  of  this  Association  will 
wish  a  chance  personally,  to  examine  this  proposed 
amendment  to  the  Code  and  see  whether  it  ought  to  be 
made  stronger,  or  whether  it  ought  to  be  put  in  another 
form,  and  certainly  it  seems  to  me  advisable  that  a  reso- 
lution of  this  importance  should  not  be  adopted  and  in 
the  present  form  be  given  the  weight  of  the  approval  of 
this  Association  when  it  is  well  known  to  all  of  us  that 
whatever  action  this  Association  takes  there  will  be  a 
large  number  of  lawyers  and  a  large  number  of  business 
men  in  the  State  who,  when  the  proposition  comes 
before  the  Legislature,  will  oppose  it,  and  I  do  not  believe 
that  this  resolution  ought  to  be  carried  through  until  a 
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further  point  is  covered,  and  that  is,  the  question  whether, 
in  view  of  the  difference  of  legal  situation  between  the 
city  of  New  York,  the  city  of  Buffalo,  the  city  of  Albany 
and  the  other  places  in  the  State,  some  amendment  may 
not  be  suggested  which  will  strengthen  the  essential  pur- 
pose of  the  original  resolution,  with  which  I  am  in  favor. 

John  Brooks  Leavitt,  of  New  York: 

Mr.  President,  I  would  like  to  say  a  word  on  this  ques- 
tion of  substitution.  The  mover  has  changed  the  ground 
of  his  motion  and  has  perhaps  now  disclosed  his  real 
reason  and  it  ought  to  be  answered.  I  had  not  expected 
to  say  anything,  but  the  mover  of  the  resolution  has 
changed  his  ground.  His  first  ground  was  that  there 
was  some  code  of  ethics  in  the  air,  that  we  ought  not  to 
do  anything  which  would  forestall  the  action  of  the 
American  Bar  Association  in  endeavoring  to  establish 
a  code  of  ethics,  or  we  ought  not  to  forestall  our  own 
action  on  that  point.  The  answer  to  that  is  two-fold: 
first,  we  do  not  forestall  that  action  in  any  shape  or  form ; 
second,  the  mover  of  the  resolution  has  abandoned  that 
point.  Now,  as  to  the  second  ground,  the  gentleman 
announces  himself  as  an  attorney  for  a  railroad  corpora- 
tion, and  he  seeks  to  have  our  amendment  to  the  Code 
made  more  drastic.  The  gentleman  complains  it  is  not 
drastic  enough.  He  seems  to  think  it  was  drawn  in  the 
interest  of  New  York  county.  New  York  county  was 
represented  by  only  one  person  on  that  committee; 
Brooklyn,  perhaps,  and  Kings  county,  the  second  district, 
was  represented  by  Mr.  Shepard.  The  ninth  district  was 
represented  by  Mr.  Osborne.  Out  of  the  nine  members 
of  the  committee  only  three  represented  this  part  of  the 
State,  the  other  six  being  prominent  members  of  the  Bar 
in  other  parts  of  the  State,  and  they  have  said  that  this 
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will  meet  the  conditions  in  their  respective  districts.  I 
do  not  think  the  gentleman  who  moved  the  resolution 
is  qualified  to  speak  on  that  point  as  against  their  expe- 
rience. We  endeavored  in  our  report  to  set  out  the 
objections  to  a  more  drastic  line  of  action  and  I  will 
simply  answer  the  gentleman,  and  then  take  my  seat, 
with  this  remark,  that  no  stronger  legislation  is  practi- 
cable or  feasible  at  the  present  time.  The  committee 
would  like  to  abolish  the  practice  of  solicitation,  but  we 
know  we  cannot  do  it  at  the  present  time,  and  we  are 
simply  offering  this  and  trying  to  have  the  Association 
take  an  advanced  ground,  but  when  we  come  to  legisla- 
tion, realizing  the  fact  that  we  cannot  get  the  Legislature 
to  take  the  ground  with  us,  we  are  proposing  only  such 
measure  of  regulation  as  we  think  is  practicable,  and 
therein  we  feel  we  have  played  the  part  of  practical  men 
of  affairs. 

The  President: 

The  question  is  on  the  substitute  offered  by  Mr.  Wil- 
kinson, that  instead  of  the  adoption  of  the  report  and 
resolution  offered  by  the  committee,  that  the  report  and 
resolutions  be  referred  to  the  Committee  on  Law  Reform 
to  consider  and  report  at  the  next  annual  meeting  of  the 
Association.     Are  you  ready  for  the  question? 

Simon  Fleischmann,  of  Buffalo : 

Mr.  President,  I  am  a  member  of  the  Committee  on 
Law  Reform  as  well  as  a  member  of  this  special  com- 
mittee that  has  made  this  report  this  afternoon.  That 
committee  was  appointed  a  year  ago  on  the  motion  of 
some  member  here,  unanimously  adopted,  and  was 
appointed  specially  for  this  one  purpose.  Now,  it  would 
not  perhaps  be  a  matter  of  satisfaction  for  me  to  pasb 
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on  this  same  matter  twice,  its  I  am  also  a  member 
of  the  Committee  on  Law  Reform,  so  it  would 
keep  going  around  that  way;  I  have  not  any 
pride  of  that  kind,  but  I  cannot  see  what  is  to 
be  gained  by  referring  the  report  of  one  special 
committee  to  some  general  committee.  We  have 
come  down  to  this  city  three  times  at  our  own  expense 
and  by  reason,  I  may  say,  of  the  abstract  interest  in  this 
matter  we  have  interested  a  number  in  the  profession. 
We  have  had  voluminous  correspondence  which  would 
be  interesting  and  instructive  if  read  here  this  afternoon. 
We  have  met  and  considered  every  phase  of  the  subject: — 
the  city  phase,  the  rural  phase,  and  the  intermediate  phase 
of  it.  This  Association  meets  only  once  a  year  and  I 
think  it  would  be  decidedly  discouraging  to  all  of  us  after 
we  have  done  fairly  good  work  here  to  have  this  thing 
shelved  for  another  year,  in  view  of  the  fact  that  every 
section  of  the  State  has  been  represented,  and  the  matter 
has  been  considered  in  every  conceivable  bearing.  We 
invite  discussion  of  it;  we  are  willing  now  to  have  this 
thing  improved  if  it  can  be,  and  probably  it  can  be;  but 
simply  to  snuff  out  this  report  in  this  style  would  certainly 
be  discouraging  to  any  future  intended  reform  by  any 
subsequent  committee,  and  I  trust  that  this  disposition  of 
the  matter  will  not  prevail. 

John  M.  Davy,  of  Rochester: 

Mr.  President,  as  one  of  the  members  of  that  commit- 
tee 1  wish  to  say  a  word  or  two  in  favor  of  its  adoption. 
I  was  appointed  by  the  distinguished  President  as  one 
of  the  members,  without  any  solicitation,  and  when  I 
took  up  the  question  as  to  what  my  duty  was  I  found  it 
in  reference  to  a  contingent  fee,  and  I  naturally  asked 
myself  the  question,  "  What  is  a  contingent  fee?  '*     A 
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gentleman  happened  in  my  office  one  day  while  I  was 
examining  the  question  and  I  told  him  that  I  was  trying 
to  study  out  what  a  contingent  fee  was.  He  says,  "  I 
know  of  no  better  explanation  than  to  tell  you  a  story; 
There  was  a  certain  distinguished  lawyer,  I  will  not  men- 
tion liis  name,  who  was  called  upon  by  a  man  who  was 
badly  injured  in  a  railroad  accident  and  he  said  to  him, 
*  I  haven't  any  money,  I  haven't  any  friends,  but  I  am 
sure  to  recover  in  this  action  at  least  fifteen  or  twenty 
thousand  dollars,  and  if  you  will  take  my  case  I  will  see 
that  you  are  fully  compensated  when  I  have  got  the 
recovery.'  The  lawyer  listened  to  him  and  he  said  to 
him,  *  I  think  I  will  have  to  take  your  case  on  a  contingent 
fee.*  'A  contingent  fee,  what  do  you  mean  by  a  con- 
tingent fee?  *  '  Why,  I  mean  this,  if  you  don't  succeed 
in  this  action,  why,  I  don't  get  anything;  if  you  do  suc- 
ceed in  recovering  fifteen  or  twenty  thousand  dollars, 
why,  you  don't  get  anything.' "  When  I  was  appointed 
by  you,  Mr.  President, —  a  man  loved  not  only  by  the  pro- 
fession, but  by  the  American  people, —  I  felt  it  was  my  duty 
to  see  whether  there  was  any  wrong  perpetrated  in  this 
matter  of  contingent  fee.  The  committee  examined  the 
question  carefully  and  we  finally  reached  the  conclusion 
that  the  abuses  which  have  grown  out  of  the  contingent 
fee  were  confined  almost  exclusively  to  negligence 
actions.  Therefore  we  adopted  this  report.  Now,  it  is 
a  very  simple  question.  It  is  not  a  question  that  requires 
a  great  deal  of  discussion  or  a  great  deal  of  thought. 
We  place  in  the  hands  of  the  Court,  the  Judge  at  the 
Trial  Term,  the  power  to  investigate  the  contract,  and 
if  he  finds  that  the  contract  is  excessive  it  is  his  duty  to 
reduce  the  compensation .  to  a  reasonable  amount.  Is 
there  any  man  in  this  audience,  is  there  any  lawyer  at  the 
Bar,  would  there  be  any  member  of  the  Legislature  that 
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would  oppose  it?  If  there  is,  let  him  rise.  Now,  we 
come  to  the  next  question ;  there  are  only  two  important 
questions  in  this  case  that  seem  to  me  really  to  require 
any  very  great  consideration.  If  the  Judge  at  the  Trial 
Term,  or  at  the  Special  Term,  in  investigating  this  ques- 
tion finds  there  has  been  collusion,  that  there  has  been 
fraud  perpetrated,  he  refuses  to  allow  any  compensation 
to  the  attorney.  Is  that  not  right?  Is  there  any  lawyer 
that  will  say  that  it  is  not  right?  Where  an  action  is 
settled  before  trial  the  attorney  shall  submit  the  question 
to  the  Special  Term  and  get  the  approval  of  the  Judge 
at  Special  Term,  and  the  Judge  at  Special  Term  has  the 
same  power  as  a  Judge  at  Trial  Term  to  reduce  the  fee 
if  he  finds  fraud  or  collusion,  and  say  to  that  attorney  you 
shall  not  have  any  fee,  you  shall  not  be  compensated  for 
what  you  have  not  done,  and  shall  certify  those  facts  to 
the  Appellate  Division  so  that  the  Appellate  Division 
may  treat  with  the  attorney  looking  to  his  disbarment. 

The  President: 

The  question  is  on  the  substitute  offered  by  Mr.  Wil- 
kinson to  refer  the  report  and  resolutions  offered  by  the 
special  committee  to  the  Committee  on  Law  Reform  to 
consider  and  report  upon  at  the  next  annual  meeting  of 
the  Association.  Those  in  favor  of  so  disposing  of  the 
matter  will  say  "  aye." 

The  motion  was  put  and  declared  lost. 

The  President: 

The  motion  on  the  substitute  seems  to  be  lost  and  the 
question  is  on  the  original  motion  that  the  Association 
adopt  all  the  resolutions  offered  by  the  special  committee. 

John  Nicolson,  of  New  York : 

Mr.  President,  I  ask  that  the  resolutions  be  considered 
separately,  for  the  reason  there  is  a  subject  matter  which 
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does  not  come  within  the  purview  of  the  matter,  which 
was  the  consideration  solely  of  the  question  of  contingent 
fees.  I  also  move  that  the  first  resolution  be  amended 
so  as  to  have  the  word  '*  substantially  "  inserted  before 
the  words  *'  as  proposed."  In  other  words,  that  this 
Association  do  not  commit  itself  to  the  exact  phrase- 
ology, but  that  it  do  commit  itself  substantially  to  what 
is  proposed.  I  only  call  attention  to  one  provision  which 
says  that  the  contract  shall  be  signed  by  all  the  parties 
thereto.  I  suggest  that  the  word  "  substantially "  be 
inserted. 

The  President; 

The  first  question  is  whether  the  vote  shall  be  taken 
separately  upon  these  resolutions  or  all  together. 

The  motion  to  consider  the  resolutions  separately  was 
put  and  lost. 

The  President: 

Will  you  state  again  your  amendment  to  the  first 
resolution? 

Mr.  Nicolson: 

That  the  word  "  substantially  "  be  inserted  before  the 
words  "  as  proposed  "  in  the  second  line  so  that  it  will 
read :  "  Resolved,  That  this  Association  approves  of  the 
amendments  to  the  Code  of  Civil  Procedure  substantially 
as  proposed  by  the  Committee  on  the  Abuses  of  Con- 
tingent Fees,  and  that  a  committee  of  one  from  each 
judicial  district  be  appointed  to  urge  their  passage  by  the 
Legislature." 

Judge  Clearwater,  of  Kingston: 

Mr.  President,  we  shall  have  trouble  enough  with  the 
Legislature.      If  the  gentleman  does  not  approve  of  the 


Digitized  by  VjOOQIC 


134  MOTION    TO    AMEND    RESOLUTIONS    LOST 

resolution  as  the  committee  has  very  carefully  framed  it 
in  this  amendment  to  the  Code,  let  him  write  one  of  his 
own.  He  will  find  difficulty  enough  without  opening 
the  door  by  this  phrase. 

The  amendment  offered  by  Mr.  Nicolson  was  then  put 
and  declared  lost. 

Franklin  M.  Danaher,  of  Albany : 

Mr.  President,  if  the  State  Bar  Association  intends  to 
take  a  decided  stand  upon  the  question  of  contingent  fee 
I  do  not  believe  that  it  should  confine  its  endeavors 
exclusively  along  pro-corporation  lines  and  confine  itself 
exclusively  to  action  for  personal  injuries.  I  think  the 
subject  should  be  treated  broadly,  and  all  lawyers  who 
indulge  in  the  luxury  of  contingent  fees  and  contracts  be 
put  upon  a  parity  and  no  special  privileges  given  to  cor- 
porations, or  the,  corporation  attorneys  who  seem  to  be 
represented  upon  the  floor  of  the  house.  I  think  that  there 
is  one  evil  along  the  line  of  contingent  fees  that  the  public 
are  interested  in,  and  that  should  be  included  within  the 
scope  of  the  recommendation  of  the  State  Bar  Association, 
and  that  is  contingent  contracts  in  tax  and  assessment 
cases.  That  gets  right  down  to  the  pocket  of  the  taxpayer, 
and  there  is  more  fraud  and  more  chicanery  and  more  vil- 
lany  in  tax  and  assessment  cases  which  costs  the  taxpayers 
of  the  State  and  the  counties  a  great  deal  of  money,  and 
it  goes  so  far  that  it  is  claimed  that  public  officers  are 
elected  in  advance  for  the  purpose  of  affecting  tax  or  tax 
values  and  the  values  of  corporations.  I  believe  the  sub- 
ject of  contingent  fees  should  not  be  limited  exclusively 
to  actions  for  personal  injuries,  but  should  include  also  in 
its  scope  tax  and  assessment  cases,  and  I  make  that  as  an 
amendment.     The  public  are  interested  in  that  class  of 
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cases  as  a  public  proposition  and  as  taxpayers,  and  I  think 
to  adopt  the  amendment  suggested  would  inure  to  the 
credit  of  the  State  Bar  Association.  I  believe,  further- 
more, that  another  proposition  which  I  submitted  to  the 
committee,  and  which  they  turned  down  unanimously,  that 
is,  the  question  of  publicity.  I  believe  that  all  these  con- 
tracts to  be  valid  should  be  filed  in  the  office  of  the  county 
clerk  within  ten  days  after  they  are  made  in  the  county 
where  the  venue  of  the  action  is  laid.  I  move  that  as  an 
amendment  to  the  proposition. 

The  President: 

One  amendment  at  a  time.  Will  you  please  state  the 
language  of  your  first  amendment,  and  where  you  pro- 
pose to  have  it  inserted? 

Mr.  Danaher : 

I  can't  do  it  off-hand.  I  want  to  lay  before  the  members 
of  the  State  Bar  Association  the  proposition  that  tax  and 
assessment  contingent  contracts,  or  contracts  in  those 
cases,  should  also  be  included  within  the  amendment,  and 
not  to  confine  it  exclusively  to  actions  for  personal 
injuries. 

The  President: 

The  Chair  is  of  the  opinion  that  if  you  wish  to  offer  an 
amendment  you  must  offer  one  and  put  in  form  the 
language  which  you  propose  to  have  inserted  or  added  to 
the  resolution. 

Mr.  Danaher: 

Of  course,  the  Chair  is  technically  correct ;  only  I  wish 
to  bring  before  the  Association  the  principle  involved  in 
tax  and  assessment  cases.  If  they  approve  it  they  can  vote 
on  it  and  it  can  be  inserted  by  the  committee. 
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The  President : 

The  question  is  on  the  passage  of  the  resolutions  as 
reported  by  the  special  committee. 

The  resolutions  were  adopted. 

The  President : 

It  seems  to  be  unanimously  adopted  with  a  single  voice 
dissenting.  Now,  gentlemen,  we  shall  have  the  pleasure 
of  hearing  a  paper  from  the  Honorable  Elon  R.  Brown, 
of  the  Watertown  Bar,  on  the  subject  of  "  Some  Evils  in 
Legal  Administration." 

Mr.  Elon  R.  Brown,  of  Watertown,  presented  his 
paper  as  follows: 

SOME  FAULTS  OF  LEGAL  ADMINISTRATION 
The  field  of  criticism  is  so  generally  cultivated  by  the 
Bench  and  Bar,  as  well  as  the  world  at  large  whenever 
it  comes  in  contact  with  the  law,  that  I  feel  the  necessity 
of  disavowing  at  the  outset  all  cynicism  before  asking 
your  attention  to  any  faults  of  legal  administration.  The 
atmosphere  of  the  day  is  so  heavily  charged  with  new 
schemes  to  benefit  mankind,  whose  promoters  sometimes 
regard  the  judiciary  with  disfavor,  that  I  would  also 
hasten  to  relieve  you  of  the  weariness  any  such  course  on 
my  part  would  induce  by  avowing  my  belief  that  our 
judiciary  at  its  best  sustains  the  noblest  traditions  of  the 
Bench  and  at  its  worst  is  honest.  The  faults  of  adminis- 
tration which  we  may  reasonably  hope  to  remedy  are 
those  which  afflict  the  Bench  and  the  Bar  alike.  They 
rest  in  the  organization  of  the  judiciary,  the  character  of 
the  Bar  and  the  imperfect  condition  of  our  statute  law. 

Disappointed  in  not  being  able  to  turn  to  statistics  of 
litigation  sufficiently  compact  and  luminous  to  invite  the 
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consideration  of  this  Association,  I  have  ventured  upon 
the  doubtful  expedient  of  illustrating  the  faults  of  legal 
administration  by  reverting  to  my  own  experience  at  the 
Bar.  I  have  accordingly  selected  as  near  as  I  was  able 
the  most  important  retainer  in  each  of  the  first  twenty- 
five  years  of  my  practice  as  illustrative  of  the  usual  course 
of  litigation.  Of  these  causes  five  were  not  appealed,  six 
were  appealed  and  affirmed  and  were  heard  in  twenty- 
two  Courts,  nine  causes  were  reversed  once,  two  causes 
twice,  one  cause  four  times  and  one  five  times.  Twenty- 
two  new  trials  were  had  by  reason  of  reversals  and  the 
thirteen  reversed  causes  were  heard  upon  the  merits  in 
sixty-nine  Courts.  The  whole  number  of  trials  for  all 
the  causes  was  forty-seven  and  the  whole  number  of  hear- 
ings upon  the  merits  ninety-seven. 

Lest  there  be  some  apprehension  that  my  selection  has 
been  made  after  the  manner  of  memoirs,  I  hasten  to  add 
that  they  were  selected  without  any  idea  of  such  results 
and  by  the  application  of  the  following  standards  of 
importance,  namely,  importance  of  questions  involved, 
importance  to  clients,  and  intrinsic  importance  owing  to 
great  interests  at  stake. 

.  If  I  may  ask  you  to  continue  and  extend  your  indul- 
gence to  the  point  of  accepting  my  statistics  as  more  or 
less  tjrpical  of  the  common  run,  or  at  least  check  your 
doubts  until  you  have  made  up  the  tables  of  your  own 
experience,  I  will  venture  upon  the  still  more  dangerous 
ground  of  assigning  reasons  for  so  grave  a  condition  of 
legal  administration. 

.  In  my  opinion  the  result  is  largely  due  to  an  uncon- 
querable desire  to  give  to  every  suitor  as  many  days  in 
as  many  Courts  as  possible,  regardless  of  the  importance 
of  the  issue  involved  or  the  public  expense  or  incon- 
venience; to  a  similar  desire  to  give  to  every  suitor  a 
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choice  of  counsel  as  broad  as  possible,  regardless  of  fit- 
ness to  aid  the  Court  or  of  experience  and  attainment  to 
justify  appearance  in  Court,  even  to  the  point  of  permit- 
ting him  to  appear  himself;  to  a  disposition  to  extend  the 
membership  of  the  Bench  to  meet  the  requirements  thus 
raised  until  the  sense  of  leadership  by  the  Bench  is 
greatly  reduced  and  sometimes  entirely  lost.  These  rea- 
sons may  perhaps  be  summarized  as  parts  of  a  general 
scheme  to  democratize  the  administration  of  the  law. 
The  spirit  had  its  rise  in  one  of  the  most  admirable  doc- 
trines underlying  our  civilization,  the  protection  of  the 
individual.  It  may  be  called  a  good  fault,  but  when  a 
point  is  reached  where  the  form  is  killing  the  spirit, 
where  litigation  is  made  so  free  that  it  becomes  extrava- 
gant, not  only  in  the  ordinary  sense  of  that  term,  but  in 
time,  in  public  inconvenience,  in  the  dignity  of  our  pro- 
fession, whether  on  or  oflf  the  Bench,  and  in  the  quality 
of  justice,  we  should  retrench.  There  is  the  less  reason 
for  going  to  such  an  extreme,  as  the  development  of  the 
protection  of  individual  rights  in  England  under  an  aris- 
tocratic system  of  administering  justice  has  been  more 
efficient  than  our  own. 

It  is  indeed  a  singular  phenomenon  in  the  development 
of  modern  life  that  as  the  rights  of  the  individual  arc  les- 
sened with  each  new  complexity,  both  as  to  person  and 
property,  for  the  sake  of  the  public  welfare,  the  means 
of  asserting  remaining  rights  even  to  the  extent  of 
indefinite  litigation  multiply.  Whatever  the  cause  the 
result  is  unfortunate,  as  more  struggles  for  fewer  rights 
furnish  a  poor  substitute  for  greater  liberty  and  impede 
justice.  It  is  equally  interesting  to  note  that  as  the 
democracy  of  litigants  and  litigation  increases,  evidences 
of  the  essentially  aristocratic  nature  of  the  judiciary 
multiply  with  popular  approval.    But  no  means  of  lending 
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dignity  to  Courts  and  inspiring  respect  for  them  is  com- 
parable with  a  rapid,  just  and  final  judgment. 

The  statement  of  the  evils  suggests  the  remedy. 
Appeals  which  should  be  granted  on  motion  only  and 
not  of  right;  higher  requirements  for  admission  to  the 
Bar  with  a  revival  of  distinction  between  counsel  and 
attorney ;  such  changes  in  the  organization  of  our  Courts 
and  the  salaries  of  Judges  as  will  insure  the  succession  of 
leaders  of  the  Bar  to  the  Bench ;  an  increase  of  the  finan- 
cial burdens  of  litigation  to  the  defeated  party  commen- 
surate with  the  loss  suffered  by  the  successful  party 
which  shall  operate  as  a  check  on  the  unreasonable 
expenditure  of  public  money  to  ascertain  private  rights. 

While  these  remedies,  gathered  from  the  experience  of 
England,  are  kept  in  reserve  for  the  deluge,  we  may  be 
profitably  reminded  of  them  as  a  stimulus  to  lesser 
remedies  which  by  granting  partial  relief  postpone  the 
inevitable  day. 

While  I  would  not  embarrass  the  discussion  with  criti- 
cism of  the  Bench,  I  would  call  the  attention  of  the  Bar, 
even  to  exaggeration  and  at  the  risk  of  dullness,  to  the 
part  performed  by  them  in  the  administration  of  the  law, 
a  part  of  fully  as  great  importance  as  that  performed  by 
the  Bench.  The  manner  in  which  it  is  performed  fur- 
nishes a  powerful  influence  in  both  the  Constitution  and 
the  work  of  the  Bench,  and  has  an  influence  upon  the 
general  welfare  at  least  equal  to  that  of  the  Bench. 

But  a  great  part  of  the  work  of  the  Bar  is  not  economi- 
cally or  skillfully  performed.  Particularly  is  this  true  of 
the  presentation  of  causes  to  the  Court.  Inexperienced 
counsel  are  as  opportunity  offers  thrown  into  the  trial 
of  causes  and  argument  on  appeal.  Here  again  we  must 
revert  to  the  English  practice  of  raising  the  standard  of 
admission  to  the  Bar  and  developing  either  by  law  or  by 
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public  opinion  the  necessary  division  of  duties  between 
barrister  and  attorney.  Our  best  law  schools  are  requir- 
ing a  college  degree  as  a  condition  of  admission,  while 
we  require  in  this  State  only  a  Regents'  certificate. 
Without  asserting  that  no  admission  should  be  had  with- 
out a  college  degree,  I  have  no  hesitation  in  saying  that 
the  standard  of  qualification  should  be  steadily  and  rapidly 
raised  until  that  rule  obtains.  No  one  can  be  unmindful 
in  considering  such  a  suggestion  of  the  great  lawyers  in 
the  history  of  our  jurisprudence  who  acquired  after  their 
admission  to  the  Bar  the  liberal  education  of  which  they 
had  been  deprived  in  youth,  or  the  high  standard  of  many 
of  our  present  Bar  equally  unfortunate  in  preparation 
and  equally  successful  in  supplying  the  want.  But  this 
test  is  a  very  poor  substitute  for  a  general  view  of  the 
fitness  of  the  Bar,  which  reveals  without  statistics  the  sad 
need  of  better  educational  preparation,  a  need  freely 
acknowledged  and  declared  by  counsel  who  have  suc- 
ceeded in  spite  of  their  imperfect  preparation. 

It  must  be  confessed  that  the  question  of  separating 
the  duties  of  the  Bar  between  counsel  and  attorney  pre- 
sents grave  and  perhaps  insuperable  difficulties.  It  may, 
however,  be  indirectly  approached  with  hope  of  some 
degree  of  success.  The  rise  of  the  patent  lawyer,  the 
surrogate's  or  estate  lawyer,  the  corporation  lawyer  and 
negligence  lawyer  gives  hope  of  ultimate  realization  of 
the  highest  degree  of  efficiency  attainable  in  counsel  in 
the  presentation  of  causes  to  the  Court.  To  this  ten- 
dency the  Bar  can  give  impetus  by  supporting  a  practical 
separation  of  legal  and  equitable  jurisdiction  in  Trial 
Courts. 

Such  a  separation  could  be  brought  about  with  very 
slight  organic  changes.  One  or  more  justices  in  each 
judicial   district   could   be    designated   to    sit   in   equity 
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exclusively.  A  Court  in  Chancery  would  thus  be  estab- 
lished with  some  prospect  of  a  presiding  judge  who  had 
had  experience  in  equity  before  going  upon  the  Bench. 
The  conflict  of  provisional  remedies  and  particularly  of 
injunction  would  be  much  reduced.  Rules  of  practice 
and  the  exercise  of  discretion  as  well  as  the  weightier 
matters  of  equity  jurisprudence  would  take  on  a  reason- 
able degree  of  uniformity  and  inspire  something  of  a 
revival  of  learning  in  equity.  Such  relief  would  undoubt- 
edly tend  to  a  division  of  practice  and  to  the  strengthen- 
ing and  increase  of  efficiency  of  both  Bench  and  Bar. 

Whatever  benefits  may  have  resulted  from  the  abolition 
of  the  Court  of  Chancery,  students  of  jurisprudence  gen- 
erally recognize  the  loss  in  a  large  degree  of  the  scientific 
spirit  in  the  administration  of  both  branches  of  the  law 
indifferently  by  Judges  skilled  in  a  single  branch  only. 
Too  often  equity  causes  are  disposed  of  by  the  interjec- 
tion of  a  misapplied  principle  of  the  common  law,  and  the 
common  law  is  rendered  uncertain  by  the  application  of 
the  sense  rather  than  the  principles  of  equity  animating 
the  Court. 

Changes  in  business  methods  furnish  added  reasons  for 
such  a  partial  revival  of  the  Court  of  Chancery.  Cor- 
porations, the  multiplication  of  trust  and  quasi-trust  rela- 
tions, the  modern  tendency  to  extend  the  doctrine  of 
specific  performance  and  public  control  of  public  service 
corporations  bring  within  the  field  of  equity  the  most 
vital  questions  of  modern  society  requiring  profound 
study,  experience  and  a  philosophical  mind.  It  is  vain 
to  expect  such  qualifications  from  all  Judges  or  the 
greater  part  of  them.  No  one  can  be  indifferent  to  the 
influence  of  the  Bench  in  aiding  both  the  executive  and 
legislative  branches  of  government  in  dealing  with  such 
questions  in  their  respective  spheres  or  of  the  dang-er  of 
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entrusting  to  unfit  hands  so  delicate  a  duty  as  withstand- 
ing from  the  Bench  aggressions  on  private  rights  or  the 
judiciary  by  either  legislative  or  executive  authority. 

And  finally  I  would  venture  some  suggestions  on  the 
subject  of  negligence.  Negligence  cases  are  blocking 
our  calendars  with  a  mass  of  litigation  so  great  as  to 
impede  administration  in  ^11  other  branches  of  law.  To 
it  alone  may  be  ascribed  the  increase  in  the  number  of 
Judges  in  the  last  twenty  years.  It  represents  in  its 
present  development  one  of  the  least  interesting  and  least 
scientific  branches  of  jurisprudence.  It  has  developed 
more  than  all  other  branches  together  the  contingent  fee, 
and  has  been  marked  by  a  lower  tone  of  professional 
ethics  at  the  Bar  and  by  a  greater  absence  of  abstract 
justice  on  the  Bench  than  any  other  class  of  litigation. 
It  has  contributed  much  to  the  sentiment,  all  too 
prevalent,  that  litigation  is  speculative,  and  that  the  views 
of  the  lawyers  and  Judges  in  any  particular  case  arc  hap- 
hazard. If  this  is  true,  and  I  have  never  heard  any  part 
of  it  questioned,  ought  we  not  to  devote  ourselves 
earnestly  to  remedying  the  condition? 

It  has  been  suggested  that  contingent  fees  be  abolished. 
But  does  this  appeal  to  the  sense  of  justice?  The  unfor- 
tunate and  helpless  should  always  receive  such  aid  from 
members  of  the  Bar  as  their  means  and  capacity  permit. 
If  no  advantage  be  taken  and  a  just  cause  prosecuted  to 
a  successful  issue  it  is  hard  to  condemn  counsel  for  risk- ' 
ing  his  services.  The  evil  has  not  grown  out  of  occa- 
sional contingent  fees  in  cases  fairly  prosecuted  for  poor 
clients,  but  out  of  a  systematic  pursuit  of  accident  cases 
on  contingent  fees  when  the  rules  of  business  requiring 
the  greatest  profit  have  taken  the  place  of  professional 
generosity.  It  is  repulsive  to  our  sense  of  justice  to 
restrict  that  generosity  to  cases  where  all  hope  of  reward 
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is  abandoned,  and  it  is  equally  repulsive  to  class  the  gen- 
erous and  honorable  with  the  self-seeking  and  unscrup- 
ulous practitioners.  But  whether  this  view  be  correct  or 
not,  it  seems  highly  improbable  that  any  statute  will  be 
enacted  which  will  shield  corporations  from  prosecution 
for  negligence  in  cases  where  they  are  justly  liable,  to  the 
end  that  unjust  prosecutions  be  discontinued. 

The  trouble  lies  much  deeper  than  the  ethics  or  capacity 
of  either  the  Bench  or  Bar.  It  rests  in  the  failure  of 
our  statute  law  to  give  expression  to  the  sense  of  jus- 
tice in  society  in  cases  of  this  kind.  When  business  and 
enterprise  were  upon  a  smaller  scale,  and  the  terms  master 
and  servant  implied  their  personal  relation,  the  laws  of 
negligence  satisfied  the  public  conscience,  but  the  great 
building,  manufacturing  and  transportation  problems  of 
modem  times  have  directed  attention  to  the  fact  that  in 
every  great  enterprise  there  is  a  certain  percentage  of  loss 
of  life  and  limb.  Experience  shows  it  to  be  inevitable 
and  the  question  of  contributory  negligence  in  any  par- 
ticular case  is  popularly  deemed  of  no  account.  Capital 
may  be  wasted,  labor  misapplied,  lives  lost,  but  all  of  them 
contributed  and  necessarily  contributed  to  the  enterprise. 
The  refinements  and  distinctions  of  liability  based  on  a 
discharge  of  duty  by  the  master  or  negligence  by  the 
servant  are  quite  beside  the  mark.  We  cannot  reach 
absolute  justice  by  either  method,  but  justice  should  be 
broad  and  apply  generally  even  if  the  individual  suffer 
in  a  particular  case.  And  choice  between  a  system  of 
reasonable  and  moderate  compensation  for  injuries  to 
servants  by  accident  generally  promises  to  reduce  the  per- 
centage of  individual  loss  enormously. 

Such  reforms  always  make  more  progress  when  inex- 
pensive. All  of  my  experience  and  investigation  have 
confirmed  the  impression  that  such  a  system  would  not 
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increase  the  burdens  of  the  employers.  Of  course  the 
scale  of  compensation  in  case  of  injury  should  be  fixed 
beforehand  and  should  vary  with  the  earning  capacity  of 
the  killed  or  injured.  If  to  the  accide/it  fund  established 
on  the  basis  of  past  recoveries  be  added  the  cost  of  insur- 
ance against  accidents,  expenses  of  counsel  and  litigation, 
and  the  disturbance  of  business  incident  to  litigation,  it 
is  believed  there  would  be  enough  to  better  satisfy  the 
demands  of  justice  than  the  present  system  of  expensive 
litigation  and  to  provide  equally  well  for  those  now  denied 
all  relief. 

Is  it  asking  too  much  that  the  adjudication  of  rights 
between  master  and  servant  shall  be  freed  from  the  irre- 
pressible conflict  between  arbitrary  rules  of  liability  and 
the  public  sense  of  justice,  when  so  desirable  an  end  may 
be  reached  without  financial  harm  to  either  party?  Is  it 
not  of  the  highest  importance  to  the  ministers  of  the  law, 
as  well  as  to  the  public,  that  these  rules  should  be  in  rea- 
sonable accord  with  the  sense  of  justice  founded  on  the 
simplest  logic?  Such  reforms  are  impossible  except  they 
arc  sustained  and  urged  by  the  Bar. 

I  have  briefly  outlined  some  suggestions  which  have 
long  been  ripening  into  conviction  as  the  result  of  experi- 
ence, and  shall  be  more  than  gratified  if  they  excite  criti- 
cism resulting  in  any  form  of  relief.  That  we  are  in  need 
of  relief  and  should  be  alert  for  its  accomplishment  I  can- 
not doubt.  Fewer  causes  should  come  into  Court.  Such 
as  do  come  should  pass  through  fewer  Courts,  and  the 
rate  of  speed  with  which  they  pass  will  be  accelerated  as 
the  quality  of  justice  is  improved.     (Applause.) 

The  President: 

Gentlemen,  the  subject  of  this  very  interesting  paper 
is  open  for  discussion,  if  any  gentleman  wishes  to  be 
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heard.     If  not,  we  will  receive  the  report  of  the  Nomi- 
nating Committee. 

James  T.  Rogers,  of  Binghamton: 

Mr.  President,  the  chairman  of  the  committee  being 
absent  I  have  been  delegated  to  present  the  report  of 
the  committee  which  I  now  offer  and  move  its  adoption. 

The  President: 

REPORT  OF  THE  COMMITTEE  ON 
NOMINATIONS. 

To  the  Members  of  the  New  York  State  Bar  Association: 

The  Committee  appointed  to  nominate  the  officers  of 
the  Association  for  the  ensuing  year,  report  that  at  a 
meeting  of  this  Committee,  held  in  New  York  city, 
December  14th,  1907,  the  following  names  were  unani- 
mously agreed  upon  for  the  respective  offices,  and  your 
committee  respectfully  recommends  their  election : 

President. 
Francis  Lynde  Stetson. 

Vice-Presidents. 

First  District Paul  Fuller. 

Second  District William  C.  DeWitt. 

Third  District Lewis  E.  Carr. 

Fourth  District :  Edward  C.  Whitmyer. 

Fifth  District   William  Nottingham. 

Sixth  District Theodore  R.  Tuthill. 

Seventh  District John  M.  Davy. 

Eighth  District Daniel  J.  Kenefick. 

Ninth  District Frank  B.  Lown. 

Secretary. 

Frederick  E.  Wadhams. 
10 
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Treasurer. 
Albert  Hessberg. 

Executive  Committee. 

First  District  —  Lewis  L.  Delafield,  Charles  C.  Bur- 
lingham,  Edward  B.  Whitney. 

Second  District  —  Albert  G.  McDonald,  John  F. 
Clarke,  Burt  Jay  Humphrey. 

Third  District  —  Charles  J.  Buchanan,  Danforth  E. 
Ainsworth,  William  P.  Rudd. 

Fourth  District  —  Grenville  M.  Ingalsbe,  Jeremiah 
Keck,  Ledyard  P.  Hale. 

Fifth  District  —  Thomas  S.  Jones,  George  W.  Driscoll, 
Francis  M.  Hugo. 

Sixth  District  —  Michael  H.  Kiley,  Robert  S.  Parsons, 
Abraham  L.  Kellogg. 

Seventh  District  —  Horace  McGuire,  John  M.  Brain- 
ard,  Thomas  Carmody. 

Eighth  District  —  Edward  E.  Coatsworth,  Jerome  B. 
Fisher,  Jesse  S.  Phillips. 

Ninth  District  —  James  M.  Hunt,  H.  T.  Dykman, 
J.  Addison  Young. 

Committee  on  Law  Reform. 

First  District  —  Payson  Merrill,  John  D.  Lindsay, 
Thaddeus  D.  Kenneson. 

Second  District  —  Henry  A.  Monfort,  David  F.  Man- 
ning, Walter  Shaw  Brewster. 

Third  District  — J.  Newton  Fiero,  Frederick  W. 
Cameron,  Willis  E.  Heaton. 

Fourth  District  —  James  A.  Van  Voast,  Charles  S. 
Nisbet,  Irving  W.  Wiswall. 

Fifth  District  —  Henry  Purcell,  William  Townsend, 
Edward  Schoeneck. 

Sixth  District  — H.  Austin  Clark,  James  T.  Rogers, 
William  A.  Finch. 
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Seventh  District  —  C.  C.  Werner,  Edward  Harris,  Jr., 
James  A.  Parsons. 

Eighth  District  —  Adelbert  Moot,  Henry  W.  Hill, 
Simon  Fleischmann. 

Ninth  District  —  William  Church  Osbom,  William 
Rand,  Jr.,  Frederick  S.  Barnum. 

Committee  on  Admissions. 

First  District  —  John  Mason  Knox,  Julius  M.  Mayer, 
J.  Vernon  Bouvier,  Jr.,  Carl  L.  Schurz. 

Second  District  —  Isaac  R.  Oeland,  George  L.  Scherer, 
F.  W.  M.  Cutcheon,  Frederic  W.  Hinrichs. 

Third  District  —  Jacob  C.  E.  Scott,  Charles  F.  Bridge, 
George  W.  Daw,  Edwin  Van  Wormer. 

Fourth  District  —  William  L.  Kiley,  William  C  Mills, 
Harwood  Dudley,  Samuel  L.  Wheeler. 

Fifth  District  —  Ernest  I.  White,  Charles  A.  Miller, 
George  S.  McCartin,  Arleigh  D.  Richardson. 

Sixth  District  —  Hubert  L.  Brown,  C.  L.  Andrus, 
George  S.  Tarbell,  Frank  L.  Howard. 

Seventh  District  —  George  S.  Tinklepaugh,  Fred  W. 
Noyes,  Robert  Averill,  Charles  W.  Kimball. 

Eighth  District  —  Joseph  G.  Dudley,  Sanford  T. 
Church,  Elmer  E.  Charles,  Lyman  M.  Bass. 

Ninth  District  —  Albert  H.  F.  Seeger,  Robert  Wilkin- 
son, Anson  Baldwin,  Justin  Du  Pratt  White. 

Committee  on  Grievances. 

First  District  —  Robert  Grier  Monroe,  Eugene  A. 
Philbin,  Arthur  H.  Masten. 

Second  District  —  James  D.  Bell,  Rawdon  W.  Kellogg, 
Robert  H.  Elder. 

Third  District  —  Frederick  Townsend,  Robert  E. 
Steele,  William  G.  Van  Loon. 

Fourth  District  —  Robert  O.  Bascom,  J.  Sanford  Pot- 
ter, James  Osgood  Carr. 
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Fifth  District  — William  P.  Goodelle,  D.  P.  More- 
house, Smith  M.  Lindsley. 

Sixth  District  —  William  Wirt  Newell,  George  Mc- 
Cann,  Charles  H.  Blood. 

Seventh  District  —  John  Colmey,  Eugene  Van  Voor- 
his,  Charles  I.  Avery. 

Eighth  District  —  Thomas  Penney,  Frederic  H. 
Church,  George  E.  Spring. 

Ninth  District  —  Gilbert  H.  Crawford,  Hampton  D. 
Ewing,  C.  E.  Cuddeback. 

Committee  on  Legal  Biography. 
First  District  —  Howard  Mansfield. 
Second  District  —  J.  Hampden  Dougherty. 
Third  District  —  William  H.  Hollister,  Jr. 
Fourth  District  —  Joseph  A.  Kellogg. 
Fifth  District  —  Oswald  P.  Backus. 
Sixth  District  —  Roswell  R.  Moss. 
Seventh  District  —  Milo  M.  Acker. 
Eighth  District  —  Roland  Crangle. 
Ninth  District  —  Russell  Headley. 

Respectfully  submitted, 

Austen  G.  Fox, 

Chairman. 

James  McKeen. 
E.  A.  Bedell. 
Everett  Smith. 
Robert  Lansing. 
James  T.  Rogers. 
William  J.  Tully. 
Jerome  B.  Fisher. 
J.  Mayhew  Wainwright. 

Dated,  New  York,  December  14,  1907. 
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The  President: 

I  think  a  motion  to  adjourn  will  now  be  in  order. 

On  motion  of  William  P.  Rudd,  of  Albany,  the  meet- 
ing here  adjourned  to  meet  in  Carnegie  Hall  at  half  past 
eight  o'clock  in  the  evening. 


EVENING  SESSION. 

New  York,  N.  Y.,  Friday,  January  24,  1908. 
The  Association  convened  in  Carnegie  Hall,  Fifty- 
seventh  street  and  Seventh  avenue,  on  Friday  evening, 
January  24,  1908,  at  8.30  p.  m.,  for  the  purpose  of  listening 
to  an  address  by  the  Right  Honourable  James  Bryce, 
British  Ambassador  to  the  United  States,  on  "The 
Methods  and  Conditions  of  Legislation." 

The  President: 

Ladies  and  gentlemen,  brethren  of  the  New  York  State 
Bar  Association:  I  am  directed  to  act  here  as  a  sort  of 
curtain  raiser  until  the  principal  actor  has  recovered  his 
wind.  (Laughter.)  It  gives  me  very  great  pleasure  to 
do  so.  In  the  first  place,  I  avail  myself  most  gladly  of 
this  opportunity  of  welcoming  our  brethren  of  the  Bar 
from  the  distant  parts  of  the  State  who  have  assembled 
here  to  assist  in  our  councils  to-day  and  to-morrow.  It 
is  the  first  time  in  my  recollection  that  the  united  Bar 
of  the  State  of  New  York,  this  great  State  with  its  eight 
millions  of  people,  have  gathered  together  in  the  City  of 
New  York  for  counsel  and  mutual  advice.  I  gather  from 
it  an  augury  of  very  great  good.  Considering  the  winds 
that  blow  upon  our  profession  from  every  quarter,  it  is 
high  time  for  us  to  hang  together.  (Laughter.)  Not 
as  Benjamin  Franklin  said,  for  assuredly  we  shall  not 
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Otherwise  all  hang  separately.  (Laughter.)  I  have  no 
fear  of  that,  but  it  seems  to  me  that  in  the  spirit  that 
prevails  at  this  particular  age  it  is  for  the  profession,  for 
the  Bar  of  a  great  State  like  this,  to  stand  together  not 
merely  for  the  maintenance,  but  for  the  elevation  of  the 
standard  of  their  own  profession.  (Applause.)  If  I  have 
rightly  been  advised  by  the  proceedings  of  our  Associ- 
ation to-day  that  is  the  spirit  that  actuates  the  members 
of  this  Association.  (Applause.)  When  I  speak  of  the 
Bar  of  the  State  of  New  York  I  mean  that  solid  phalanx 
of  working  men  who  do  the  actual  business  of  the  pro- 
fession and  whose  character  and  standing  mark  the 
character  and  standing  of  the  whole.  I  believe  it  to  be 
to-day  as  strong,  as  honest,  as  moral,  as  elevated  as  at 
any  period  of  our  history,  and  I  hope  we  shall  work 
together  to  maintain  its  high  standard.  Then  it  is  my 
duty,  on  the  part  of  us  of  every  city  and  county  alike, 
to  express  our  obligations  to  the  British  Ambassador  for 
the  great  honor  that  he  has  paid  us  by  coming  here  to-day 
to  share  in  our  councils  and  give  us  the  benefit  of  his 
advice.  (Applause.)  It  is  now  more  than  twenty  years 
since  he  came  among  us  to  study  the  institutions  and  the 
people  of  America  and  expressed  his  view  and  opinion 
of  them.  I  am  sure  that  to  our  faults  he  was  a  little 
blind,  to  our  virtues  he  was  very  kind,  and  made  the 
world  better  acquainted  with  America  than  it  had  ever 
been  before.  (Applause.)  Mr.  Bryce  is  an  expert  in  many 
subjects  that  are  of  peculiar  interest  to  our  profession, 
and  I  am  delighted  to  see  that  he  has  chosen  as  his  subject 
for  to-night  "The  Methods  and  Conditions  of  Legisla- 
tion." Now,  legislation  is  a  staple  industry  of  the 
American  people.  (Laughter.)  I  do  not  think  there  is 
any  other  industry  that  in  activity  begins  to  equal  it. 
Railroads,     insurance,     telegraphs,     shipping  —  nothing 


Digitized  by  VjOOQIC 


JOSEPH    H.    CHOATE  I5I 

among  these  can  be  compared  with  the  activities  that 
animate  our  spirit  of  legislation.  I  sometimes  think  we 
have  too  much  of  it.  I  asked  the  learned  librarian  of  the 
Bar  Association  if  he  would  look  into  it  and  tell  me  how 
much  legislation  we  had,  how  many  laws  had  been  passed 
in  the  years  1906  and  1907  together  in  the  United  States 
of  America,  and  I  took  the  two  years  together  because 
nearly  all  our  legislatures  only  sit  every  other  year, 
holding  biennial  sessions.  What  was  the  result,  do  you 
suppose,  of  this  report  to  me?  That  during  1906  and 
1907  there  were  passed  and  went  into  effect  in  the  United 
States  the  following  acts  and  resolutions:  Acts,  25,446; 
resolutions,  1,576;  total,  27,024.  It  confirmed  my  belief 
that  we  are  suffering  altogether  too  much  from  the 
disease  of  legislation,  and  one  thing  was  recalled  to  my 
remembrance  that  showed  that  we  are  not  the  first  nation 
that  has  suffered  in  the  same  way.  That  charming  writer, 
Montaigne,  who  flourished  three  or  four  hundred  years 
ago,  complained  of  the  same  evil  as  existing  in  his 
beloved  nation  of  France.  He  said,  "  We  have  more 
laws  in  France  than  in  all  of  the  rest  of  the  world  besides ; 
so  that  as  formerly  we  suffered  from  wickedness,  so  now 
we  suffer  from  laws.  What  have  our  legislators  got  by 
culling  out  a  hundred  thousand  particular  cases  and 
annexing  to  these  a  hundred  thousand  laws?  I  am  of 
opinion  that  it  would  be  better  for  us  to  have  none  at  all, 
than  to  have  them  in  so  prodigious  a  number." 

That  applies  very  much  to  our  case,  because  if  we  pass 
25,000  legislative  acts  in  two  years,  why,  in  four  times 
two,  if  the  average  amount  keeps  up,  we  will  pass  a 
hundred  thousand  laws,  which  is  just  the  number  he 
complained  of. 

But  there  is  another  more  recent  writer,  of  great 
authority  with  New  York,  and  especially  with  the  New 
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York  State  Bar  Association,  I  mean  my  honored  and 
beloved  friend,  the  late  James  C.  Carter  (applause),  who 
has  mentioned  the  subject  in  that  charming  and  able  book 
which  he  has  left  as  an  enduring  legacy  of  great  value,  as 
I  believe,  to  the  profession.  He  says,  "  I  speak  of  the 
present  condition  of  legislation  in  this  country  without 
meaning  to  imply  that  it  is  worse  here  than  an3rwhere 
else.  There  are  vast  numbers  of  laws  on  the  statute  books 
of  the  several  States  which  are  never  enforced  and  gen- 
erally for  the  reason  that  they  are  unacceptable  to  the 
people.  There  are  great  numbers  of  others,  the  enforce- 
ment of  which,  or  attempts  to  enforce  which,  are 
productive  of  bribery,  perjury,  subornation  of  perjury, 
animosity  and  hate  among  citizens,  useless  expenditure, 
and  many  other  public  evils." 

So  Montaigne  and  Carter  seem  entirely  to  agree.  I  do 
not  entirely  agree  with  either  of  them,  but  I  think  we  are 
suffering  very  seriously  from  this  disease  —  this  plethora 
—  of  legislation,  and  in  my  judgment  this  whole  mass  of 
legislation,  this  legislative  pabulum  that  is  made  up  and 
offered  to  the  people  from  year  to  year  ought  to  be  more 
thoroughly  "  Fletcherized,"  more  completely  masticated, 
before  it  is  poured  into  the  body  politic  for  digestion.  If 
that  were  done,  I  am  sure  that  we  could  get  along  with 
half  the  quantity  and  it  would  do  us  just  as  much  good. 
(Laughter.)  At  any  rate,  I  was  of  that  opinion,  but  I  have 
been  reading  the  charming  work,  the  last  book  of  Pro- 
fessor Metchnicoff,  the  successor  of  the  great  Pasteur, 
and  I  find  he  says  that  this  "  Fletcherizing,"  this  over- 
mastication  is  altogether  mischievous,  and  that  it 
inevitably  produces  a  specific  disease  of  its  own,  which 
can  only  be  cured  by  resuming  the  habit  of  bolting  the 
food  again.  (Laughter.)  So  I  am  at  a  loss  what  remedy 
to  recommend.     I  know  that  Mr.  Bryce  has  nothing  to 
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do  with  the  quantity  of  our  legislation,  but  he  has  been 
a  great  expert  in  the  subject  of  legislation  himself,  twenty 
years  in  the  House  of  Commons,  and  he  always  attended 
scrupulously  to  the  duties  of  that  station,  and  I  am  sure 
we  shall  gain  much  valuable  information  from  him  on 
the  Methods  and  Conditions  of  Legislation.    (Applause.) 

THE  CONDITIONS  AND  METHODS  OF 
LEGISLATION 

Mr.  President,  Ladies  and  Gentlemen:  I  feel  it 
a  pleasure  as  well  as  an  honor  to  be  asked  to  address 
such  a  body  as  the  State  Bar  Association,  and  I  am 
deeply  sensible  of  the  kindness  you  have  shown  in  coming 
in  such  large  numbers  in  such  inclement  weather  to  hear 
treated  what  I  am  afraid  will  be,  at  any  rate  to  one  section 
of  the  audience,  a  comparatively  dry  subject.  It  is  at  any 
rate  a  subject  far  removed  from  any  of  those  thoughts 
and  political  excitement  of  the  moment  which,  at  this 
time,  fill  so  much  of  the  thoughts  of  the  legal  practitioner 
either  in  the  rural  parts  of  the  State,  or  here  in  New  York 
city,  where  your  financial  barometer  rises  and  falls  so 
rapidly,  and  where,  no  doubt,  the  lawyer  is  often  called 
to  administer  spiritual  consolation  to  some  of  his  clients 
in  the  part  of  the  city  where  that  barometer  can  best  be 
watched.  But  I  have  felt  that  such  a  subject  as  this 
which  connects  itself  with  a  lawyer's  work,  and  which 
at  the  same  time  is  not  purely  technical,  might  be  per- 
haps a  suitable  one  for  an  audience  which  is  absorbed 
not  only  in  its  professional  practice,  but  also  in  watching 
the  machinery  of  legislation  as  it  is  at  work  from  year  to 
year. 

The  immense  increase  in  the  volume  of  legislation 
during  the  last  half  century  is  one  of  the  salient  fea- 
tures of  our  time.     Mr.   Choate  has  given  you  some 
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figures  for  this  country,  but  the  phenomenon  is  not  con- 
fined to  this  country.  Various  causes  may  be  assigned  for 
it.  It  may  be  due  to  the  swift  changes  in  economic  and 
social  conditions  which  have  called  forth  new  laws  to 
deal  with  those  facts.  Pessimists  may  perhaps  ascribe  it  to 
the  spread  of  new  evils  or  the  increase  of  old  evils  which 
the  State  is  always  attempting  by  one  expedient  after 
another  to  repress.  I  suppose  this  is  what  Tacitus 
meant  when  he  wrote  "  Corruptissima  republka  plurimae 
leges,''  Or  the  optimist  may  tell  us  that  it  is  an 
evidence  of  that  reforming  zeal  which  is  resolved 
to  use  the  power  of  the  State  and  the  law  for  extir- 
pating ancient  faults  and  trying  to  make  every  one 
happier.  Which  of  these  or  of  other  possible  explana- 
tions is  the  true  one,  I  will  not  stop  to  consider.  But 
the  fact  that  the  output  of  legislation  has  of  late 
been  incomparably  greater  than  in  any  previous  age  — 
greater  not  only  absolutely,  but  in  proportion  to  the  popu- 
lation of  the  civilized  nations  —  suggests  a  consideration 
of  the  forms  and  methods  of  law-making  as  a  topic  well 
suited  to  be  dealt  with  by  a  great  professional  body 
such  as  I  have  the  honor  of  addressing.  Lawyers  and 
Judges  have  to  know  the  law,  to  explain  the  law,  and 
to  apply  the  law.  It  is  of  the  utmost  consequence  that 
their  influence  should  be  exerted  to  see  that  the  law 
is  well  made. 

Here,  in  particular,  this  subject  has  an  urgent  claim 
upon  your  attention,  for  although  the.re  is  more  legisla- 
tion everywhere  in  Western  Europe,  still  in  no  country  is 
the  output  so  large  as  in  the  United  States,  where,  besides 
Congress,  forty-six  State  Legislatures  are  busily  at  work 
turning  out  laws  on  all  imaginable  subjects,  with  a  faith 
in  the  power  of  law  to  bless  mankind  which  few  histori- 
ans or  philosophers,  and  few  experienced  lawyers,  will 


Digitized  by  VjOOQIC 


RIGHT   HONOURABLE   JAMES   BRYCE  1 55 

be  found  to  share.  Nevertheless,  let  us  always  remem- 
ber that  such  faith  is  a  testimony  to  the  hopefulness  of 
your  people,  and  no  one  can  wish  that  any  people  shall 
ever  be  less  hopeful. 

In  modern  free  countries  where  laws  are  enacted  by 
representative  assemblies,  where  the  economic  and  social 
questions  to  be  dealt  with  are  generally  similar,  and 
where  the  masses  of  the  people  are  moved,  broadly 
speaking,  by  the  same  impulses,  the  problem  of  how 
to  make  legislation  satisfactory  in  substance  and  in  form 
is  virtually  the  same  problem  everywhere.  Accordingly, 
the  light  which  the  experience  of  one  country  affords  is 
pretty  sure  to  be  useful  to  other  countries.  In  the 
general  observations  I  propose  to  offer  to  you,  you  will 
probably  wish  that  I  should  dwell  upon  that  experience^ 
and  should  in  particular  indicate  which  of  the  experi- 
ments tried  in  England  have  proved  successful,  and  what 
are  the  problems  that  remain  for  that  country  still 
unsolved. 

First,  let  a  word  be  said  on  the  authorities  whence 
legislation  in  England  proceeds.  A  supreme  legisla- 
ture has  many  diverse  kinds  of  rules  to  make;  and  the 
growth  of  business  in  the  British  Parliament  has  led  to 
the  severance  from  general  public  statutes  of  other  kinds 
of  work  with  which  Parliament  formerly  dealt  much  as 
it  deals  with  those  statutes  now. 

At  one  time  Parliament  used  to  pass  acts  which,  being 
of  temporary  application,  and  passed  for  special  reasons, 
ought  hardly  to  be  deemed  legislation  in  the  proper  sense, 
being  really  rather  in  the  nature  of  executive  orders. 
To-day  it  very  rarely  passes  such  acts.  Orders  of  the 
executive  kind  are  now  made  not  directly  by  Parliament, 
but  either  by  the  King  in  Council,  upon  some  few  mat- 
ters that  are  still  left  within  the  ancient  prerogative  of 
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the  Crown,  or  else  under  statutory  powers  entrusted  by 
Parliament  either  to  the  King  in  Council  or  to  some 
administrative  department.  I  believe  that  in  France  and 
Germany  also  such  orders  are  not  made  by  the  legisla- 
ture. There  is  also  a  larger  class  of  rules,  or  ordinances 
of  a  somewhat  wider  but  not  general  application,  which 
being  of  an  administrative  nature  require  from  time  to 
time  to  be  varied.  Such  rules  or  ordinances  are,  in  Eng- 
land, now  usually  made  by  authorities  to  whom  power  in 
that  behalf  has  been  specially  delegated  by  Parliament. 
We  have  now  a  mass  of  such  "  Statutory  Rules  and 
Orders  "  as  we  call  them,  filling  many  volumes.  Some, 
including  those  which  aflfect  the  Crown  colonies,  are 
made  by  the  Crown  in  Council.  Some,  being  those  which 
regulate  legal  procedure  in  the  Courts,  are  made  by  the 
Rule  Committee,  consisting  of  Judges  of  the  Supreme 
Court  of  Judicature,  and  other  representatives  of  the 
legal  profession,  chosen  for  the  purpose.  We  find  that 
a  very  convenient  arrangement  because  it  enables  us 
from  time  to  time  to  modify  our  legal  procedure  with- 
out the  necessity  of  referring  the  matter  to  Parliament 
and  requiring  Parliament  to  enact  new  rules  in  a  way 
which  would  be  less  convenient  and  prompt.  The  rest  are 
made  by  the  Departments  of  State,  especially  by  the 
Home  Office  and  the  Local  Government  Board,  which 
issue  an  immense  number  of  regulations  for  the  guidance 
of  officials  and  local  authorities.  In  this  way  we  have 
built  up  a  very  large  number  of  rules  which  have  statutory 
effect,  because  they  are  made  under  the  powers  of  some 
statute,  but  which  are  made  not  by  Parliament  directly, 
but  under  delegated  parliamentary  authority,  and  we  pub- 
lish these  in  volumes  called  "  Statutory  Rules  and 
Orders."  They  form  a  collection  quite  distinct  from 
that  of  the  statutes,  but  one  which  has  kept  down  the 
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dimensions  of  our  Statute  book,  and  very  much  reduced 
the  labor  of  Parliament. 

A  third  class  includes  enactments  which,  though  they 
apply  only  to  particular  places  or  persons,  and  arc  thus 
not  parts  of  the  general  law,  such  as  railway  acts,  canal, 
gas  and  water,  and  electric  lighting  acts,  acts  giving 
powers  to  municipalities  or  other  local  authorities,  etc., 
are  passed  by  Parliament  and  have  the  full  legal  effect 
of  a  general  statute.  They  are,  however,  sharply  distin- 
guished from  general  public  acts  in  the  method  by  which 
they  are  passed.  They  are  brought  in  by  motion  of  a 
member  in  the  House  and  upon  a  petition  by  pri- 
vate persons.  Notices  have  to  be  publicly  given  of 
them  some  two  months  before  the  usual  beginning  of  a 
Parliamentary  session  in  order  to  call  the  attention  of  all 
persons  possibly  interested.  They  are  advertised  in  the 
newspapers  of  the  parts  of  the  country  which  they  affect 
in  order  that  every  person  who  desires  to  oppose  them 
may  have  an  opportunity  of  entering  a  notice  of  oppo- 
jsition  and  being  heard  upon  it.  When  they  are  brought 
in  they  are  examined  by  certain  persons  for  the  Examiners 
of  Standing  Orders,  who  see  that  they  comply  with  the 
general  rules  which  Parliament  has  prescribed,  directing 
the  conditions  which  these  private  bills  must  satisfy,  and 
seeing  that  all  the  regulations  with  regard  to  notices  are 
strictly  complied  with.  If  they  pass  the  Examiners  of 
Standing  Orders  and  are  shown  to  have  complied  with 
all  the  rules  operating  in  that  behalf,  they  are  then 
brought  up  for  second  reading  either  in  the  House  of 
Lords,  or  House  of  Commons  as  the  case  may  be.  They 
are  as  a  rule  unopposed.  It  is  only  where  a  private  bill 
raises  some  large  question  of  public  interest  that  it  is 
opposed  upon  a  second  reading.  For  instance,  if  it  pro- 
poses to  take  common  land  which  would  otherwise  be 
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enjoyed  by  the  public,  it  is  open  to  any  member  to  give 
notice  and  oppose  it  on  second  reading  and  to  raise 
there  the  general  question  whether  common  land  in  which 
the  local  public  are  interested  ought  to  be  taken  by 
the  corporation  or  other  persons  promoting  an  under- 
taking. If  it  relates  to  such  a  question  as  to  who  shall 
supply  electricity,  whether  it  shall  be  supplied  by  the 
municipality  or  by  a  private  company,  as  was  the  case  of 
a  most  important  bill  that  Parliament  considered  during 
two  succeeding  sessions,  where  a  large  private  company 
sought  power  from  Parliament  to  create  an  enormous 
power  establishment  to  supply  electricity  to  every  part 
of  London,  then  again  that  question  would  be  fully 
debated  on  second  reading.  But  these  are  rather 
exceptions.  It  is  only  where  a  large  public  question  is 
raised,  that  there  is  any  discussion  on  second  reading, 
otherwise  the  bill  is  sent  as  a  matter  of  course  to  a  com- 
mittee, and  in  that  way,  of  course,  the  time  of  Parliament 
is  enormously  saved.  When  it  goes  to  a  committee  it 
goes  to  one  composed  of  four  members,  before  which  the 
opponents  may  appear  to  resist  them  or  to  have  them 
modified.  The  Chairman  is  always  a  man  of  special 
experience  in  business.  He  is  necessarily  a  member  of 
the  House.  Of  course,  the  Chairmen,  who  are  taken 
from  an  appointed  panel  of  our  private  bill  com- 
mittee, become  by  practice  generally  very  expert  and 
skilful  in  dealing  with  these  matters.  The  members  of 
this  committee  make  a  declaration  that  they  have  no 
private  interest  in  the  matter  dealt  with  by  the  bill,  and 
they  are  required  to  deal  with  it  in  a  judicial  spirit,  on  the 
basis  of  the  evidence  presented  and  the  arguments  used  by 
the  lawyers  who  represent  each  side,  just  as  in  a  Court  of 
Justice.  It  is  deemed  improper  to  attempt  to  address 
private    solicitations    to    the    members    of    the    com- 
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mittee  with  a  view  to  influence  their  decision.  If 
any  private  member  or  any  one  from  outside  should 
endeavor  to  address  private  arguments,  or  induce- 
ments to  any  member  of  the  committee  to  vote  in 
a  particular  way  on  the  bill,  he  would  be  consid- 
ered to  have  committed  a  breach  of  our  rules,  and  he 
would  be  severely  condemned  by  the  public  opinion  of  his 
fellow  members.  In  point  of  fact  the  thing  does  not 
happen.  These  private  bill  committees  whether  they 
decide  right  or  wrong,  because  they  sometimes  err  like 
other  people,  are  always  understood  to  be  fair,  impartial 
and  honest.  In  that  way  the  procedure  gives  general 
satisfaction.  Neither  have  we  any  class  of  persons  whose 
business  it  is  to  come  down  and  endeavor  to  persuade 
members  to  vote  for  or  against  a  measure.  The  conduct 
of  these  bills  is  in  the  hands  of  a  body  of  regular  practi- 
tioners who  are  called  parliamentary  agents.  They  are 
very  often  attorneys,  but  sometimes  they  are  not.  They 
are  an  organized  body  who  are  bound  by  a  code  of  rules, 
who  are  subject  to  discipline,  and  who  are  obliged  to 
observe  those  rules  just  as  strictly  as  any  other  kind  of 
legal  practitioner.  Under  this  system  all  our  railways, 
and  such  other  public  undertakings  as  require  statutory 
sanction,  have  been  constructed  and  have  had  their  legal 
power  from  time  to  time  increased  or  varied.  It  has 
worked  well  in  every  respect  but  one.  It  has  been  costly, 
for  where  the  bill  has  been  contested  the  fees  paid  to 
agents  and  counsel  sometimes  mount  up  to  huge  sums. 
But  it  has  been  administered  not  only  with  honesty  but 
with  seldom  even  a  suspicion ;  and  it  has  relieved  the  two 
Houses  of  a  vast  mass  of  troublesome  work  by  leaving 
this  work  to  judicial  committees.  Moreover,  it  has  the 
advantage  of  giving  every  such  bill  the  certainty  of  being 
examined  on  its  merits.     Being  outside  the  competition 
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for  time  of  public  bills,  and  treated  in  a  different  way, 
the  pressure  of  public  business  does  not  prevent  a  private 
bill  (except  in  the  rare  cases  where  a  large  public  issue 
is  raised)  from  being  sent  to  a  committee,  considered 
there,  and,  if  it  pass  the  committee,  being  reported  to  the 
House  and  passed  there.     The  committee  may  reject  a 
bill,  but  cannot  get  rid  of  it  quietly  by  omitting  to  report. 
Finally,  it  relieves  members  of  Parliament  of  having  to 
spend   time   and   toil   in    advocating   or   opposing   bills 
affecting  their  constituencies.     Having,  during  twenty- 
seven  years  in  the  House  of  Commons,  represented  two 
great  industrial  communities,  I  can  bear  witness  to  the 
enormous  gain  to  a  member  in  being  free  from  local 
interests  and  local  pressure.     I  have  never  yet  had  any 
solicitation  whatever  to  trouble  me  from  any  member  in 
regard  to  any  of  those  bills.     It  now  and  then  happened 
some    constituent    or    body    of    constituents    wrote    to 
me  and  said  such  and  such  a  bill  is  pending  in  the 
House  of  Commons,  or  House  of  Lords,  we  are  very 
much  interested  in  it.     I  had  always  an  answer  which 
was   easy,   and  which   had   the  further  merit   of  being 
correct  and  true,  namely  that  I  was  not  permitted  by  the 
rules  of  the  House  of  Commons  to  endeavor  to  use  any 
influence  upon  any  member  of  the  committee  which  was 
considering  that  bill.     The  most  I  could  do  was  to  tell 
the   Chairman   publicly,   without  any   secrecy,   that   this 
was  a  bill  of  great  importance  in  which  my  constituency 
was   interested,   and   to   beg   that   it   should   have    the 
fullest  and  most  careful  attention  from  the  committee. 
But  as  for  trying  to  exert  any  influence  either  for  or 
against  its  passing,  I  should  have  broken  our  rules  had 
I  tried  to  do  so.    Therefore,  I  was  able  to  tell  my  con- 
stituency it  was  impossible  for  me  to  do  so. 
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No  one  who  has  not  been  a  member  of  the  Legislature 
can  know  what  a  relief  it  is  to  be  able  to  free  one's  self 
from  any  solicitation  of  that  kind. 

I  dwell  upon  this  point  in  order  to  explain  to  you  how 
it  is  the  British  Parliament  has  been  able  to  deal  with 
the  great  mass  of  local  legislation,  necessarily  imposed  on 
it,  by  the  principle  that  special  statutory  authority  is 
required  for  undertakings  which  involve  the  compulsory 
taking  of  land  or  the  creation  of  what  is  in  itself  a  mon- 
opoly. Mr.  Choate  gave  you  figures  of  your  acts,  and 
those  figures  included,  of  course,  what  we  should  call 
local  and  personal  acts,  and  also  general  public  acts.  I 
have  here  the  British  figures  for  the  year  1906.  In  the 
year  1906  we  passed,  in  the  United  Kingdom,  fifty-eight 
public  general  statutes.  These  fifty-eight  public  gen- 
eral statutes  filled  350  pages  large  printed  octavo.  In 
1906  and  1907,  which  I  take  for  the  purpose  of  com- 
parison with  the  two  years  Mr.  Choate  gave  you,  we 
passed  114  public  general  acts;  and  those  114  public 
general  acts  filled  about  700  pages,  as  compared  I  think 
with  the  5,000  which  you  had  for  those  two  years.  We 
found  Parliament  had  not  quite  time  enough  for  all  the 
legislation  that  was  needed.  We  desired  to  pass  a  great 
deal  more  if  we  could  have  found  time.  But  the  discus- 
sion and  passing  of  those  fifty-eight  public  general 
measures  was  quite  enough  work  for  one  year.  In  1906 
we  began  sitting  in  the  middle  of  February,  and  we  sat 
on  until  the  middle  of  December,  with  a  holiday  of  only 
two  months  and  a  half  interposed.  Other  details 
regarding  these  private  bills  must  be  left  unnoticed,  that 
I  may  pass  on  to  the  larger  question  of  public  general 
legislation,  which  is  what  most  interests  you  and  me  as 
lawyers. 

II 
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The  quality  of  statute  law  may  be  considered  in 
respect :   First,  of  its  Form ;  secondly,  of  its  Substance. 

As  respects  Form,  you,  as  lawyers,  know  that  a  statute 
ought  to  be  clear,  concise,  consistent.  Its  meaning 
should  be  evident,  should  be  expressed  in  the  fewest  pos- 
sible words,  should  contain  nothing  in  which  one  clause 
contradicts  another  or  which  is  repugnant  to  any  other 
provision  of  the  statute  law,  except  such  provisions  as 
it  is  expressly  intended  to  repeal. 

To  secure  these  merits  two  things  are  needed,  viz.: 
That  a  bill  as  introduced  should  be  skilfully  drafted,  and 
that  pains  should  be  taken  to  see  that  all  amendments 
made  are  also  properly  drafted,  and  that  the  wording  is 
carefully  revised  at  the  last  stage  and  before  the  bill  is 
enacted.  Of  these  objects  the  former  is  in  England 
pretty  well  secured  by  the  modern  practice  of  having 
all  government  bills  —  these  being  the  most  important 
and  the  large  majority  of  those  that  pass  —  prepared 
by  the  official  draftsman,  called  the  Parliamentary  Counsel 
to  the  Treasury.  Nearly  all  our  important  bills,  nearly 
all  the  controverted  bills  that  pass  are  bills  brought  in 
by  the  government  of  the  day.  A  private  member  has 
now  hardly  any  chance  of  passing  legislation.  Therefore, 
you  may  take  it  that  all  important  legislation  is  prepared, 
pushed  through  and  passed  by  the  government.  The 
government  has  an  official  permanent  drafting  staff,  con- 
sisting of  two  or  three  able  and  highly  trained  lawyers, 
whose  business  it  is  to  put  its  bills  in  the  best  shape.  If 
they  are  not  always  in  the  best  shape,  that  is  not  the  fault 
of  the  draftsman,  because  the  best  scientific  shape  is  not 
necessarily  the  shape  in  which  it  is  most  easy  to  pass  a 
bill  through  Parliament.  A  bill  may  be  so  prepared  in 
point  of  form  as  to  excite  more  or  less  opposition  and 
sometimes  it  is  just  as  well  to  take  a  little  pains  so  to 
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arrange  the  clauses  as  to  give  the  least  open  front  to  hos* 
tile  criticism,  and  also,  to  afford  the  fewest  opportunities 
for  taking  divisions  in  committees.  It  is  one  of  our  rules 
of  Parliament  that  every  clause  has  to  be  separately  put 
to  vote  in  committee,  therefore,  the  more  clauses,  the 
more  divisions.  Hence  if  you  put  a  great  deal  into  one 
clause  subdividing  it  into  subsections,  and  parts  of  sub« 
sections  by  numbers  and  letters,  instead  of  letting  each 
matter  enacted  have  a  clause  to  itself,  you  have  fewer 
debates  on  each  clause  and  fewer  divisions.  That 
explains  what  you  might  otherwise  think  scientifically 
objectionable  in  the  structure  of  recent  acts.  It  is  not 
possible  in  legislation,  passed  by  a  popular  assembly,  to 
attain  that  high  standard  of  scientific  perfection  which 
could  be  obtained  by  an  absolute  potentate  like  a  Roman 
Emperor. 

This  question  of  Parliamentary  drafting  is  really  an 
important  one.  We  certainly  have  succeeded  in  bringing 
our  statute  law  into  a  great  deal  better  shape  since  we 
created  our  office  of  Parliamentary  draftsman.  He  has 
sometimes  extremely  important  functions  to  discharge. 
It  often  happens  that  the  minister  who  is  preparing  a  bill 
has  not  completely  thought  out  all  the  bill,  and  even  if 
he  be  a  lawyer  may  not  have  in  his  mind  all  the  relations 
which  the  bill  he  desires  to  enact  will  have  to  various 
branches  of  a  very  complicated  system  of  law.  The  busi- 
ness of  the  Parliamentary  draftsman  is  not  only  to  take 
the  ideas  and  plans  of  the  minister  and  put  them  into 
the  clearest  and  most  concise  form,  but  also  to  warn  the 
minister  of  all  the  consequences  his  proposition  will  have 
upon  every  part  of  the  law,  and  to  lead  him  to  see  what 
is  the  best  way  in  which  the  amendment  to  the  law  he 
desires  to  effect  can  be  effected.  Thus,  if  the  Parlia- 
mentary draftsman  is  a  man  of  real  ability  and  power,  who 
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understands  public  questions,  who  has  studied  the  subject 
he  is  asked  to  draw  the  bill  upon,  who  is  able  to  under- 
stand what  the  real  difficulties  are  and  how  those  difficul- 
ties can  be  met,  he  is  able  to  give  the  most  valuable  assist- 
ance to  the  minister,  and  I  can  assure  you,  having  from 
time  to  time  to  be  responsible  for  important  measures  in 
the  House  of  Commons,  I  derived  tht  greatest  possible 
assistance  from  the  Parliamentary  draftsman.  Of  the 
living  I  will  not  speak,  but  one  of  the  former  draftsmen. 
Sir  Henry  Jenkyns,  was  one  of  the  very  ablest,  perhaps 
the  ablest  man,  in  the  permanent  Civil  Service  of  the 
United  Kingdom. 

As  respects  amendments  in  committee  and  final  revis- 
ion, our  English  procedure  is  not  satisfactory.  There 
ought  to  be  some  means  of  correcting,  before  a 
measure  finally  passes,  those  inelegancies,  redundancies 
and  ambiguities  which  the  process  of  amending  in  com- 
mittee usually  causes.  But  as  Parliament  has,  so  far, 
refused  to  allow  any  authority  outside  itself  to  alter  the 
wording  in  the-  smallest  point  of  form,  all  that  can  be 
done  is  to  use  the  last  stage  of  the  bill  to*  cure  such 
blemishes  as  can  be  discovered.  Doubtless  the  same 
difficulties  arise  here.  I  am  not  fully  informed  as  to  how 
they  are  dealt  with,  but  have  learnt  with  great  interest 
of  the  efforts  recently  made  in  Wisconsin,  under  the 
zealous  initiative  of  Mr.  McCarthy,  and  in  this  State,  also, 
to  supply  by  a  bureau  of  legislation  assistance  to  mem- 
bers of  the  legislature  in  the  preparation  of  their  bills. 
The  value  of  this  seems  to  have  been  already  recognized 
in  both  States,  and  I  hear  that  there  are  now  seven 
States  in  all  where  arrangements  are  made  by  State 
authority  for  such  help.  This  shows  that  the  Legisla- 
tures are  awakening  to  the  great  importance  of  using 
every  device  which  scientific  method  can  apply  for  seeing 
that  legislation  is  properly  conducted. 
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Now  let  US  come  to  the  Substance  of  legislation,  and 
start  from  two  propositions  which  every  one  will  admit. 

1.  There  is  in  all  free  countries  a  great  demand  for 
legislation  on  all  sorts  of  subjects,  mainly  due  to  the 
changes  in  economic  conditions  and  to  the  impatience  of 
reformers  to  have  all  sorts  of  evils  dealt  with  by  law. 

2.  The  difficulty  of  framing  good  laws  is  enormous, 
because  the  work  is  in  most  countries  no  longer  the  com- 
paratively easy  task  of  repealing  old  laws  which  hampered 
and  constrained  the  citizens  —  destruction  is  simple 
work  —  but  the  far  harder  task  of  creating  a  new  set  of 
laws  which  shall  guide  and  help  men  to  attaining  the 
ends  they  are  bent  on.  Seventy  years  ago  people  thought 
that  the  great  thing  was  to  get  freedom.  When  they 
had  got  it  they  were  dissatisfied,  and  instead  of  simply 
letting  everything  and  everybody  alone  to  work  out 
their  own  weal  or  woe,  on  individualist  principles,  they 
forthwith  set  to  work  to  forbid  some  things  which  had 
been  tolerated  before  and  to  throw  upon  government 
all  sorts  of  new  functions  more  difficult  and  delicate  than 
those  of  which  they  had  stripped  it. 

Whether  the  disposition  to  increase  the  range  of 
governmental  action  is  right  or  wrong,  I  am  not  here 
to  discuss.  The  current  is,  at  least  for  the  moment,  irre- 
sistible, as  appears  from  the  fact  that  it  prevails  alike  in 
Western  Europe,  in  England,  in  the  British  colonies  and 
in  the  United  States.  The  demand  for  a  profusion  of 
legislation  is  inevitable;  and  the  difficulty  of  having  it 
good,  undeniable.     In  what  does  the  difficulty  consist? 

In  three  things.  First,  of  those  who  demand  legisla- 
tion, many  do  not  understand  exactly  what  is  the  evil 
they  desire  to  cure,  the  good  they  seek  to  attain. 
Secondly,  when  they  do  understand  the  evil  they  seldom 
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know  what  is  the  proper  remedy,  when  they  seek  the 
laudable  end  they  seldom  perceive  the  best  means  to  it. 
Thirdly,  the  number  of  measures,  remedial  and  construc- 
tive, called  for  is  so. large  that  it  is  very  hard  to  select 
out  of  them  those  most  urgently  needed.  No  legis- 
lature can  deal  with  all  at  once.  Where  many  are  being 
pressed  at  once  by  different  persons  they  jostle  one 
another,  and  like  people  crushing  one  another  in  the  nar- 
row exits  of  a  theater,  they  move  more  slowly  than  if 
they  were  made  to  pass  along  in  some  regular  order. 

It  would  be  easy  to  suggest,  if  one  were  drawing  a 
new  constitution  for  a  new  community,  an  ideal  method 
of  securing  good  legislation  and  securing  it  promptly. 
But  we  have  actual  concrete  constitutions  and  govern- 
ments to  deal  with,  so  instead  of  sketching  ideals,  I  will 
ask  you  to  consider  the  actual  machinery  provided  in 
the  United  States  and  in  Britain  for  passing  statutes. 
This  machinery  differs  materially  in  the  two  countries. 

The  American  plan  starts  from  the  principle  that 
the  Legislative  department  must  be  kept  apart  from 
the  Executive.  Accordingly,  the  administration  in  the 
National  and  in  the  State  governments  has  neither  the 
responsibility  for  preparing  and  proposing  measures  nor 
any  legally  provided  means  at  its  disposal  for  carrying 
them  through  Congress,  though  the  President  and  the 
State  Governors  can  recommend  them,  and  sometimes 
succeed  in  so  using  their  influence  as  to  secure  a  bill's 
passing.  You  rely  on  the  zeal  and  wisdom  of  the  mem- 
bers of  Congress  to  think  out,  devise  and  prepare  such 
measures  as  the  country  needs;  on  the  committees  of 
your  assemblies  to  revise  and  amend  these  measures;  on 
the  general  sense  of  the  assemblies  and  the  judgment  of 
their  presiding  officers,  or  of  a  so-called  "  steering  com- 
mittee "  to  advance  and  pass  those  of  most  consequence. 
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We,  in  England,  have  been  led  by  degrees  to  an 
opposite  principle.  The  executive  is  with  us  primarily 
responsible  for  legislation  and,  to  use  a  colloquial  expres- 
sion, "  runs  the  whole  show,"  the  selection  of  topics,  the 
preparation  of  bills,  their  piloting,  and  their  passage 
through  Parliament. 

It  is  a  frequent  practice  for  the  government  to 
appoint  Royal  Commissions  or  Departmental  Com- 
mittees to  take  evidence  and  report  upon  topics  of 
importance  which  need  legislation.  Such  reports  are 
often  valuable,  and  often  lead  to  the  passing  of  good 
measures.  They  would  be  still  more  valuable  but  for  the 
political  pressure  which  usually  compels  a  government, 
against  its  better  judgment,  to  make  commissions  too 
large,  and  to  place  upon  them  persons  better  known  as 
representatives  of  particular  types  of  opinion  than  as 
experienced  and  impartial  masters  of  the  subject. 

When  it  comes  to  the  actual  introduction  of  a  meas- 
ure, the  work  of  preparation  is  done  by  an  administrative 
department  of  the  government  and  the  drafting  by  the 
government  draftsman.  The  department  supplies  the 
matter  of  the  bill,  the  latter  puts  it  into  shape.  Thus 
both  a  considerable  measure  of  practical  knowledge  of 
the  subject  and  a  high  measure  of  professional  compe- 
tence for  giving  legal  form  to  what  is  meant  to  be 
enacted  are  secured.  Not  only  measures  which  raise 
large  political  issues,  but  all  the  more  important  meas- 
ures of  each  session  are  brought  in  by  the  ministry  on 
their  responsibility  as  leaders  of  the  majority  in  the 
House  of  Commons.  The  most  important,  including 
those  likely  to  raise  party  controversy,  are  considered  by 
the  Cabinet,  sometimes  also  by  a  Cabinet  committee, 
and  sometimes  at  great  length. 
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I  remember  one  case  in  which  an  important  bill  was 
altered  and  reprinted  in  twenty-two  successive  drafts, 
and  I  remember  the  case  of  another  large  and  contro- 
versial bill  which  occupied  the  whole  time  of  the  Cabinet 
during  six  meetings  of  the  Cabinet. 

Bills  brought  in  by  private  members  are  drafted  by 
themselves,  or  by  some  lawyer  whom  they  employ  for 
the  purpose.  Should  a  private  member  ask  a  minister 
or  a  department  for  assistance,  it  would  usually  be  given 
him,  assuming  that  the  department  approved  of  its  pur- 
pose. Nowadays,  however,  a  private  member's  bill  has 
no  chance  of  passing,  if  opposed;  so  that  legislation 
likely  to  raise  any  controversy  has  virtually  passed  into 
the  hands  of  the  Ministry. 

Once  the  bill  is  launched  its  fate  depends  on  the 
amount  of  intelligent  care  the  Legislature  is  disposed  to 
give  it  and  the  amount  of  skill  the  Minister  in  charge 
shows  in  steering  the  boat  which  carries  its  fortunes.  He 
has,  of  course,  the  assistance  of  the  official  draftsman 
and  sometimes  of  one  or  more  colleagues  in  preparing 
his  own  amendments  and  considering  those  proposed  by 
others.  He  must  try  to  get  time  enough  reserved  for 
its  passage,  the  disposal  of  time  resting  with  the 
government. 

The  practical  result  of  our  English  system  may  be 
summed  up  by  saying  that  it  secures  four  things: 

(i.)  A  careful  study  of  the  subject  before  a  bill  is 
introduced. 

(2.)  A  decision  by  men  of  long  political  experience 
which  out  of  many  subjects  most  need  to  be  dealt  with 
by  legislation. 

(3.)  A  careful  preparation  of  measures,  putting  them 
into  the  form   in  which   they  are  most  likely  to  pass. 
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Obviously  that  may  not  be  always  the  best  form,  but 
there  is  no  use  in  offering  to  Parliament  something  too 
good  for  such  a  world  as  the  world  of  practical  politics 
eversrwherc  is. 

(4.)  The  fixing  upon  some  one  of  responsibility  for 
dealing  with  every  really  urgent  question.  Whenever  an 
evil  has  to  be  dealt  with  or  a  want  supplied  by  the  action 
of  the  Legislature,  there  is  never  any  doubt  who  shall  do 
it  The  Government  has  got  not  only  to  propose  some- 
thing but  to  put  something  through,  the  Minister  to 
whom  it  belongs  having  it  in  charge  through  all  its 
stages.  A  Government  which  fails  to  pass  its  bills  suffers 
in  credit;  and  if  the  matter  is  a  specially  grave  one,  may 
probably  be  turned  out  either  by  the  House  of  Commons 
or  by  the  voters  at  the  next  general  election. 

There  are,  however,  defects  in  the  English  system. 
One  is  the  fact  that  Parliament,  in  spite  of  all  that  has 
been  done  to  relieve  it,  is  still  terribly  overburdened  by 
work.  There  is  more  to  be  done  than  time  can  be  found 
for.  Remember,  that  in  addition  to  passing  laws  for 
42,000,000  people  in  the  United  Kingdom,  it  has  got  to 
supervise  the  action  of  the  Executive  in  governing,  or 
providing  for  the  defense  of  more  than  400,000,000 
people  in  various  parts  of  the  world.  As  you  will 
see,  it  requires  a  great  deal  of  time  for  the  work 
which  belongs  to  it  Another  is  the  tendency  to 
devote  attention  to  measures  not  so  much  in  the 
order  of  their  real  importance  as  of  the  amount 
of  interest  which  the  party  in  power  feels  in  certain 
questions,  an  interest  which  may  be  comparatively 
transitory.  A  third  is  the  disposition  of  an  Opposition  in 
Parliament  to  oppose  the  measures  of  the  Government 
because  it  is  the  Government  that  brings  them  forward. 
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The  habits  of  party  controversy  are  so  strong  that  the 
merits  of  a  proposal  are  apt  to  be  forgotten  under  the 
impulse  of  a  desire  to  use  all  the  means  which  the  rules 
of  debate  provide  for  damaging  or  turning  out  a 
Ministry  whose  general  principles  or  actual  conduct  of 
affairs  the  minority  may  disapprove.  This  is  the  counter- 
part of  the  advantage  which  the  Government  power  of 
pushing  forward  legislation  carries  with  it,  being  indeed 
a  defect  necessarily  incident  to  that  advantage.  It  fre- 
quently involves  much  needless  expenditure  of  time,  and 
the  loss  of  measures  in  themselves  desirable.  Thus  it 
happens  that  in  England,  Ministries  usually  get  less 
credit  than  they  deserve  for  good  measures  lying  out- 
side the  sphere  of  party  controversy,  and  the  needed 
legislation  is  always  in  arrear.  Still,  whenever  the  people 
feel  that  something  is  to  be  done,  they  know  whom  to 
require  to  get  it  done,  and  it  gets  done. 

The  Government  commands  the  majority.  The  busi- 
ness of  the  majority  is  to  support  the  Government,  and 
the  Whips  have  it  as  their  duty  to  bring  up  the  mem- 
bers to  vote  for  every  Government  measure  in  every 
division  which  the  Government  chooses  to  consider  a 
serious  party  division.  If  a  member  does  not  vote  for 
the  Government  in  such  a  division,  prima  facie  he  is 
against  his  party,  and  if  the  matter  is  a  really  serious  one, 
he  may  be  called  to  account  for  it  by  his  constituents. 

In  France  the  method  of  legislation  stands  half-way 
between  the  American  and  the  English  methods.  The 
Ministry  studies  a  subject,  often  with  great  care,  prepares 
a  bill  dealing  with  it,  and  launches  the  bill  into  the 
Chamber.  There,  the  bill  passes  into  the  hands  of  a  com- 
mittee which  amends  and  perhaps  quite  remolds  it,  then 
returning  it  to  the  Chamber  with  an  elaborate  report. 
In  the  Chamber  it  is  in  charge,  not  of  the  Minister  who 
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proposed  it,  but  of  the  committee  reporter,  the  Ministry 
having  no  more  power  over  its  fortunes  than  flows  from 
the  fact  that  they  are  the  leaders  of  the  majority  and  can 
speak  in  its  support.  There  are  also  many  bills  brought 
in  by  private  members ;  and  these  also  go  to  the  commit- 
tees and  have  apparently  a  better  chance  than  private 
bills  in  England. 

Switzerland,  like  America,  but  unlike  France,  has  no 
Ministers  as  votmg  members  of  either  Chamber,  but  the 
Federal  Council  (as  the  members  of  the  Adminstration 
are  called)  are  allowed  to  speak  and  defend  their  policy 
or  advocate  a  measure,  in  either  the  House  or  the  Senate. 
The  importance  of  the  Legislature  has,  however,  been 
reduced  by  the  free  use  made  of  the  popular  vote  or 
so-called  referendum. 

Both  these  intermediate  systems  lose  something  of  the 
momentum  which  the  responsibility  of  government  for 
legislation  gives  in  England,  but  they  also  reduce  the 
merely  party  opposition  which  it  has  to  encounter,  while 
they  give  to  the  preparation  and  passing  of  measures  the 
advantage  of  the  co-operation  of  those  whose  adminis- 
trative experience  enables  them  to  perceive  what  is  really 
wanted  and  to  judge  how  it  had  best  be  attained. 

Whether  it  is  possible  to  establish  in  this  country,  con- 
sistently with  the  provisions  of  the  Federal  and  the  State 
Constitutions,  any  scheme  by  which  the  Executive  can 
be  rendered  more  helpful  to  the  Legislature  or  by  which 
Legislatures  can  be  more  completely  organized  for  the 
purposes  of  legislation,  with  a  more  authoritative  leader- 
ship, these  are  questions  for  you  on  which  I  can  hazard 
no  opinion.  As  in  the  British  Constitution  promptitude 
of  action  and  concentration  of  power  have  been  so  fully 
attained  that  some  critics  think  that  stability  is  insuffi- 
ciently secured,  so  your  system  in  establishing  stability 
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by  an  elaborate  system  of  checks  and  balances  may  have 
sacrificed  some  of  the  motive  power  required  to  push 
legislation  forward.  Apart,  however,  from  these  large 
questions,  which  I  indicate  in  passing,  there  may  be 
improvements  consistent  with  your  Constitutions  and 
with  our  Constitution  which  each  country  may  effect. 
It  is  the  experience  of  all  civilized  countries  that  scien- 
tific method,  which  has  been  applied  to  everything  else, 
also  needs  to  be  applied  more  fully  and  sedulously  to  the 
details  of  constitutional  and  political  organization  than 
is  now  the  case.  And  if  one  may  judge  from  the  recent 
action  of  your  States  there  are  certain  changes  already  in 
progress.  The  sittings  of  Legislatures  have  been  made 
less  frequent  and  shorter;  and  as  sessions  grow  shorter 
State  Constitutions  grow  longer.  Not  only  many  sub- 
jects but  even  many  minor  details  of  legislation  have  been 
withdrawn  from  the  Legislature  by  being  placed  in  the 
State  Constitution  which  the  Legislature  cannot  change. 
The  demand  is,  moreover,  made  by  some  reformers  that 
Congress  shall  deal  with  topics  which  formerly  were  left 
entirely  to  the  State.  Whether  this  be  wise  or  not  is  a 
matter  on  which  I  cannot  venture  to  speak.  But  it  is 
another  sign  of  the  times. 

I  need  not  say  to  you,  ladies  and  gentlemen,  that  this 
is  a  subject  which  one  might  greatly  enjoy  discussing. 
But  I  have  the  honor  to  be  not  only  a  member  of  your 
profession,  and  an  honorary  member  of  the  New  York 
State  Bar  Association,  but  I  have  also  to  occupy  a  position 
in  which  I  can  emit  no  political  opinion  of  any  kind 
whatever.     (Applause.) 

Now  let  me  try  to  illustrate  how  scientific  method  may 
be  applied  to  the  constructive  part  of  legislation  and  the 
arrangements  of  Legislatures.  It  may  be  applied  to  the 
collection  of  data.    The  facts  on  which  laws  ought  to  be 
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based  need  to  be  gathered,  sifted,  critically  examined. 
Especially  necessary  is  it  to  ascertain  not  only  how  other 
countries  have  legislated  on  the  subjects  which  occupy 
public  attention  here,  but  what  has  been  the  practical 
working  of  the  laws  they  have  enacted. 

Take  such  subjects  as  the  tariff  and  the  law  of  corpora- 
tions. Every  civilized  country  has  to  deal  with  corpora- 
tions and  has  the  same  task,  to  keep  them  under  some 
control,  and  to  prevent  them  from  establishing  oppres- 
sive monopolies,  yet  always  without  checking  individual 
enterprise.  Everyone,  except  the  monopolist,  wishes  to 
stop  monopolies,  but  nobody  wants  to  substitute  a  med- 
dling officialism.  How  to  steer  between  these  two  risks 
is  no  easy  problem,  and  needs  scientific  inquiry,  with 
an  examination  of  the  laws  of  other  countries. 

Any  country  that  has  a  system  of  customs  duties 
meant  to  be  protective,  needs  to  know  how  each  duty, 
whether  on  raw  materials  or  on  the  manufactured  article, 
operates  upon  the  manufacturer,  the  dealer,  the  con- 
sumer; and  the  more  complex  and  all  embracing  a  tariff 
is,  the  greater  this  need.  Now,  both  these  subjects  are 
beyond  the  knowledge  and  the  skill  of  the  ordinary 
legislator  either  in  Europe  or  here.  Only  special  study 
can  give  the  comprehension  of  facts  and  mastery 
of  principles  required  to  make  anyone  competent  to 
advise  the  person  who  has  to  prepare  measures  on  either 
subject.  The  same  thing  holds  true  of  railroads,  of 
mines,  of  factories,  of  sanitation,  of  irrigation,  of  forest 
conservation,  and  many  other  topics  of  current  interest. 
All  must  be  approached  in  a  scientific  way,  using  the 
results  of  the  experience  of  other  countries. 

Methods,  too,  have  to  be  studied  as  well  as  facts.  To 
devise  and  apply  sound  methods  of  legislation  is  equally 
a  matter  requiring  careful  study  and  a  knowledge  of  the 
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systems  which  have  succeeded  elsewhere.  For  instance, 
a  distinction  ought  to  be  drawn  between  the  work  proper 
to  a  legislative  body,  and  that  which  is  better  left  to  some 
administrative  or  judicial  authority,  making  rules  under 
a  power  delegated  by  the  Legislature.  Administrative 
rules  are  better  made  in  that  way,  and  the  time  of  the 
Legislature  is  saved.  Similarly,  bills  relating  to  local 
and  personal  matters  ought  to  be  distinguished  from 
those  which  affect  the  general  law.  The  more  these  local 
matters  in  which  the  pecuniary  interests  of  persons  or 
corporations  are  involved  can  be  kept  apart  from  poli- 
tics, the  better.  They  are  usually  fitter  for  a  sort  of 
investigation,  judicial  in  its  form,  though  not  necessarily 
conducted  by  lawyers.  To  take  them  out  of  the  ordi- 
nary business  of  a  legislature  saves  legislative  time, 
while  it  removes  temptation.  It  sets  the  members  of  a 
legislative  body  free  to  deal  with  the  really  important 
general  issues  affecting  the  welfare  of  the  people  which 
are  now  crowding  upon  them.  It  helps  them  to  appeal 
to  the  people  upon  those  general  issues  rather  than  in 
respect  of  what  each  member  may  have  done  for  the 
locality  he  represents. 

Let  me  sum  up  in  a  few  propositions,  generally  appli- 
cable to  modern  free  countries,  the  views  to  which  I  have 
sought  to  direct  your  attention. 

I.  The  demand  for  legislation  has  increased  and  is 
increasing  both  here  and  in  all  highly  civilized  countries. 

II.  The  task  of  legislation  becomes  more  and  more 
difficult,  owing  to  the  complexity  of  modern  civilization, 
the  vast  scale  of  modern  industry  and  commerce,  the 
growth  of  new  modes  of  production  and  distribution  that 
need  to  be  regulated,  yet  so  regulated  as  not  to  inter- 
fere with  the  free  play  of  individual  enterprise. 
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III.  Many  of  the  problems  which  legislation  now  pre- 
sents are  too  hard  for  the  ordinary  members  and  even 
for  the  abler  members  of  legislative  bodies,  because  they 
cannot  be  mastered  without  special  knowledge.  (It 
may  be  added  that  in  the  United  States  a  further  diffi- 
culty arises  from  the  fact  that  legal  skill  is  often  required 
to  avoid  transgressing  some  provision  of  the  Federal  or 
a  State  Constitution.) 

IV.  The  above  conditions  make  it  desirable  to  have 
some  organized  system  for  the  gathering  and  examina- 
tion of  materials  for  legislation,  and  especially  for  collect- 
ing the  laws  passed  in  other  countries  on  subjects  of 
current  importance. 

V.  To  secure  the  pushing  forward  of  measures  needed 
in  the  public  interest,  there  should  be  in  every  Legis- 
lature arrangements  by  which  some  definite  person  or 
body  of  persons  becomes  responsible  for  the  conduct  of 
legislation. 

VI.  Every  modem  Legislature  has  more  work 
thrown  on  it  than  it  can  find  time  to  handle  properly.  In 
order,  therefore,  to  secure  sufficient  time  for  the  consid- 
eration of  measures  of  general  and  permanent  applica- 
bility, such  matters  as  those  relating  to  the  details  of 
administration  or  in  the  nature  of  executive  orders 
should  be  left  to  be  dealt  with  by  the  administrative 
department  of  government,  under  delegated  powers, 
possibly  with  a  right  to  disapprove  reserved  to  the 
Legislature. 

VII.  Similarly,  the  more  detailed  rules  of  legal  pro- 
cedure ought  to  be  left  to  the  judicial  department  or 
some  body  commissioned  by  it,  instead  of  being  regu- 
lated by  statute. 
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VIII.  Bills  of  a  local  or  personal  nature  ought  to  be 
separated  from  bills  of  general  applicability  and  dealt 
with  in  a  different  and  quasi-judicial  way. 

IX.  Arrangements  ought  to  be  made,  as,  for  instance, 
by  the  creation  of  a  drafting  department  connected  with 
a  Legislature  or  its  chief  committees,  for  the  putting 
into  proper  legal  form  of  all  bills  introduced. 

X.  Similarly,  a  method  should  be  provided  for  recti- 
fying in  bills  before  they  become  law  such  errors  in  draft- 
ing as  may  have  crept  into  them  during  their  passage. 

XI.  When  any  bill  of  an  experimental  kind  has  been 
passed,  its  workings  should  be  carefully  watched  and 
periodically  reported  on  as  respects  both  the  extent  to 
which  it  is  actually  enforced  (or  found  enforcible)  and 
the  practical  results  of  the  enforcement.  A  department 
charged  with  the  enforcement  of  any  act  would  natur- 
ally be  the  proper  authority  to  report. 

XII.  In  order  to  enable  both  the  Legislature  and  the 
people  to  learn  what  the  statute  law  in  force  actually 
is,  and  thereby  to  facilitate  good  legislation,  the  statute 
law  ought  to  be  periodically  revised,  and  as  far  as 
possible,  so  consolidated  as  to  be  brought  into  a  com- 
pact, consistent  and  intelligible  shape. 

I  venture  to  submit  these  general  observations  because 
at  this  time  one  observes  everywhere  an  unusual  ferment 
over  economic  and  social  questions,  and  an  unusually 
loud  demand  for  all  sorts  of  remedies,  some  of  them 
crude,  some  useless,  some  few  possibly  pernicious. 
Here,  in  the  United  States,  this  ferment  takes  a  form 
conditioned  by  your  constitutional  arrangements  and 
your  political  habits.  There  seems  to  be  in  many  quar- 
ters a  belief  that  the  State  governments  cannot  deal  with 
some   of   the   large   questions   that   interest   the   whole 
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country.  Yet  there  is  also  a  fear  to  disturb  the  existing 
balance  of  powers  and  functions  between  the  State 
authorities  and  the  National  government.  There  is  a 
feeling  that  evils  exist  which  governments  ought  to  deal 
with,  and  for  dealing  with  which  the  existing  powers  of 
governments  ought  to  be  extended.  Yet  there  is  also 
a  dread  of  officialism  and  of  anything  approaching  the 
bureaucratic  interference  of  continental  Europe.  Dis- 
content is  qualified  by  doubt.  The  reforming  spirit  runs 
with  a  strong  current,  but  it  is  arrested  by  the  conserva- 
tive habits  of  a  people  who  value  the  old  institutions  and 
realize  how  much  caution  is  needed  in  modifying  them. 
So,  again,  there  is  a  disposition  to  criticize  State  govern- 
ments and  city  governments,  and  to  appeal  to  good 
citizens,  as  voicing  the  best  public  opinion,  to  step 
in  and  do  whatever  useful  work  those  governments 
are  failing  to  do.  But  how  is  public  opinion  to  be 
organized,  concentrated,  focussed?  Who  are  the  persons 
to  give  it  that  definite  and  authoritative  expression, 
directed  to  concrete  remedies,  which  will  enable  it  to  pre- 
vail? These  are  some  of  the  problems  which  appear  to 
be  occupying  your  minds,  as,  under  different  forms,  they 
occupy  us  in  Europe.  They  will,  doubtless,  like  other 
problems  in  the  past  which  were  even  harder,  be  all 
solved  in  good  time,  solved  all  the  better  because  there 
is,  here  in  America,  little  of  that  passion  which  has  at 
other  times  or  in  other  countries  overborne  the  voice 
of  reason. 

-  Meantime,  as  there  is  evidently  a  good  deal  of  legis- 
lation before  you,  every  improvement  in  the  machinery 
of  legislation  and  the  conditions  of  legislation  that  can 
be  made  is  worth  making,  every  light  that  the  experience 
of  other  countries  can  suggest,  is  worth  receiving  and 

using. 
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The  great  profession  to  which  you  belong  has  a  special 
call  to  exert  in  this  direction  its  influence,  which  has 
often  been  exerted  for  the  benefit  of  the  nation.  You 
know  such  weak  points  as  there  may  be  in  the  existing 
legislative  machinery.  You  know  them  as  practical  men 
who  can  apply  practical  remedies.  If  you  see  a  public 
benefit  in  separating  different  classes  of  bills  and  treating 
the  special,  or  local  and  personal,  bills  in  a  different  way 
from  the  public  ones,  you  can  best  judge  how  this  should 
be  done.  You  have  daily  experience  of  the  trouble 
which  arises  from  obscurities  or  inconsistencies  in  the 
statutes  passed,  of  the  wasteful  litigation  due  to  the 
uncertainty  of  the  law,  with  all  the  expense  and  vexation 
which  follow.  You  are,  I  hear  on  all  hands,  not  satisfied 
with  the  criminal  procedure  in  many  of  your  States. 
These  are  matters  within  your  professional  knowledge. 
You  can,  with  the  authority  of  experts,  recommend  meas- 
ures you  deem  good,  and  remonstrate  against  those  that 
threaten  mischief;  and  I  understand  that  remonstrances 
proceeding  from  the  Bar  are  frequently  effective. 

Some  cynical  critics  have  suggested  that  the  legal  pro- 
fession regard  with  equanimity  defects  in  the  law  which 
may  increase  the  volume  of  law  suits.  The  tiger,  it  is  said, 
cannot  be  expected  to  join  in  clearing  away  the  jungle. 
This  unappreciative  view  finds  little  support  in  facts. 
Allowing  for  the  natural  conservatism  which  the  habit 
of  using  technical  rules  induces,  and  which  may  some- 
times make  you  over-cautious  in  judging  proposals 
of  change,  lawyers  have,  both  here  and  in  England, 
borne  a  creditable  part  in  the  amendment  of  the  law. 
It  is  a  great  mistake  to  think  they  profit  by  its  defects. 
Where  it  is  clear  and  definite,  where  legal  procedure  is 
prompt  and  not  too  costly,  men  are  far  more  ready  to 
resort  to  the  Courts  for  the  settlement  of  their  disputes. 
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It  is  uncertainty,  delay  and  expense  that  lead  them  to 
pocket  up  their  wrongs  and  endure  their  losses.  Even, 
therefore,  on  the  lower  ground  of  self-interest,  the  Bar 
has  nothing  to  gain  by  a  defective  state  of  the  law.  But 
apart  from  this,  every  man  who  feels  the  dignity  of  his 
profession,  who  pursues  it  as  a  science,  who  realizes  that 
those  whose  function  it  is  thoroughly  to  understand  and 
honestly  to  apply  the  law,  are,  if  one  may  use  the  some- 
what highflown  phrase  of  a  great  Roman  jurist,  the  priests 
of  justice, —  every  such  -man  will  wish  to  see  the  law  made 
as  perfect  as  it  can  be.  So,  too,  whoever  realizes,  as  in 
the  practice  of  your  profession  you  must  do,  how  greatly 
the  welfare  of  the  people  depends  on  the  clearness,  the 
precision,  the  substantial  justice  of  the  law,  will  gladly 
contribute  his  knowledge  and  his  influence  to  furthering 
so  excellent  a  work.  There  is  no  nobler  calling  than 
ours,  when  it  is  pursued  in  a  worthy  spirit. 

Your  profession  has  had  a  great  share  in  molding  the 
institutions  of  the  United  States.  Many  of  the  most 
famous  Presidents  and  Ministers  and  leaders  in  Congress 
have  been  lawyers.  It  must  always  hold  a  leading  place 
in  such  a  government  as  yours.  You  possess  oppor- 
tunities beyond  any  other  section  of  the  community  for 
forming  and  guiding  and  enlightening  the  community  in 
all  that  appertains  to  legislation.  Tocqueville  said  sev- 
enty years  ago :  "  The  profession  of  the  law  serves  as  a 
counterpoise  to  democracy."  We  should  rather  say  that 
it  has  given  democracy  its  legal  framework,  and  it  keeps 
that  framework  in  working  order.  To  you,  therefore, 
as  an  organized  body  of  lawyers,  one  may  fitly  address 
these  observations  on  legislative  methods  drawn  from 
the  experience  of  Europe.  We  live  in  critical  times,  when 
the  best  way  of  averting  hasty  or  possibly  even  revolu- 
tionary changes  is  to  be  found  in  the  speedy  application 
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of  remedial  measures.  Both  here  and  in  Europe  improve- 
ments in  the  methods  of  legislation  will  not  only  enable 
the  will  of  the  people  to  be  more  adequately  expressed, 
but  will  help  that  will  to  express  itself  with  prudence, 
temperance  and  wisdom. 

What  is  legislation  but  an  effort  of  the  people  to  pro- 
mote their  common  welfare?  What  is  a  Legislature  but 
a  body  of  men  chosen  to  make  and  supervise  the  work- 
ing of  the  rules  framed  for  that  purpose?  No  country 
has  ever  been  able  to  fill  its  Legislatures  with  its  wisest 
men,  but  every  country  may  at  least  enable  them  to  apply 
the  best  methods,  and  provide  them  with  the  amplest 
materials. 

The  omens  are  favorable. 

Never,  I  think,  since  the  close  of  the  Civil  War,  has 
there  been  among  the  best  citizens  of  the  United  States 
so  active  a  public  spirit,  so  warm  and  pervasive  a  desire 
to  make  progress  in  removing  all  such  evils  as  legisla- 
tion can  touch.  Never  were  the  best  men,  both  in  your 
Legislatures  and  in  the  highest  executive  posts,  more 
sure  of  sympathy  and  support  in  their  labors  for  the 
common  weal.     (Applause.) 

Francis  L.  Stetson,  of  New  York: 

Mr.  President,  in  your  introduction  of  Mr.  Bryce  you 
correctly  named  him  as  the  British  Ambassador  to  the 
United  States;  but  since  his  arrival  here  he  has  amplified 
his  jurisdiction,  and  I  think  that  we  would  all  recognize 
now  that  he  would  be  inadequately  described  by  any- 
thing less  than  the  representative  of  the  people  of  Great 
Britain  and  Ireland,  welcomed  by  the  people  of  the 
United  States.  (Applause.)  At  his  first  public  appear- 
ance in  this  city  after  his  appointment  to  his  high  office 
he  gave  a  brief  local  autobiography  which  led  to  a  sub- 
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sequent  speaker  referring  to  him  as  the  Right  Honour- 
able James  Bryce,  of  Aberdeen  County  Court,  England. 
Again,  we  would  add  of  the  Bar  of  the  State  of  New  York. 
(Applause.)  To  this  eminent  gentleman  who  out  of  his 
wealth  of  learning  and  his  great  interest  in  mankind,  and 
in  the  profession  and  all  the  professions  which  he  has 
adorned,  we  are  under  a  great  debt  for  the  great  service 
he  has  rendered  us  this  evening,  and  for  that  I  move  that 
the  thanks  of  this  Association  and  of  this  audience  be 
tendered  to  him.     (Applause.) 

Judge  Ward,  of  New  York: 

Mr.  President,  I  am  very  happy  to  second  Mr. 
Stetson's  motion.  I  shall  not  attempt  to  add  anything 
to  the  words  he  has  so  fitly  spoken  of  our  honored  guest, 
but  as  a  member  both  of  the  State  Bar  Association  and  of 
the  City  Bar  Association,  I  want  to  offer  him  a  single 
sentiment  which  I  know  he  will  be  sure  to  appreciate: 

"  Better  loo'd  ye  canna  be. 
Will  ye  na  come  back  again."    (Applause.) 

The  President: 

Gentlemen,  you  hear  the  motion  that  has  been  made 
by  Mr.  Stetson  and  seconded  by  Judge  Ward,  that  the 
thanks  of  the  Association  and  of  this  great  audience  be 
presented  to  Mr.  Bryce  for  his  charming  and  instructive 
address.  Those  in  favor  of  that  will  please  say  "  aye." 
It  seems  to  be  unanimously  carried  and,  Mr.  Bryce,  we 
all  thank  you  from  our  hearts. 

Ambassador  Bryce: 

Ladies  and  Gentlemen,  I  thank  you  most  sincerely 
for  your  great  kindness,  and  also  for  listening  so  atten- 
tively and  so  long  to,  I  fear,  a  dry  discourse.  Let  me 
thank  the  State   Bar  Association   again   for   the   great 
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honor  it  has  done  me  in  electing  me  its  member.  And  may 
I  say  that  the  reason  why  I  ventured  to  take  such  a  topic 
as  that  of  which  I  have  just  spoken  was  that  I  would  like 
you  to  know  that  I  am  only  one  among  many  of  those 
Englishmen  who  know  your  country  and  feel  as  interested 
in  its  social,  political  and  economic  welfare  as  we  do  in 
our  own  and  who  feel  that  the  fortunes  of  mankind  are 
intimately  and  necessarily  involved  in  your  welfare,  and 
always  will  be  so.     (Applause.) 

The  President: 

By  the  authority  vested  in  me  I  now  declare  this 
meeting  adjourned. 

At  the  conclusion  of  the  address  by  Mr.  Bryce  the 
members  and  guests  of  the  Association  attended  the 
reception  given  in  honor  of  the  New  York  State  Bar 
Association  and  its  guest,  the  Right  Honourable  James 
Bryce,  by  the  Association  of  the  Bar  of  the  City  of  New 
York  at  the  house  of  the  Association,  No.  42  West  44th 
street. 


MORNING  SESSION. 

Saturday,  January  25,  1908,  10  a.  m. 

.  The  Association  met  in  the  Meeting  Room  of  the  Asso- 
ciation of  the  Bar  of  the  city  of  New  York. 

Vice-President  Davy  in  the  chair. 

William  P.  Goodelle,  of  Syracuse : 

Mr.  President,  as  Chairman  of  the  Committee  on  Griev- 
ances I  caused  to  be  announced  yesterday  morning  that 
the  Grievance  Committee  would  assemble  this  morning  at 
half-past  nine  o'clock,  at  room  No.  3,  but  none  of  the 
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members  of  the  committee  save  myself  appeared  at  that 
time.  There  are  important  matters  before  that  committee 
which  should  be  taken  up  so  that  a  report  may  be  made  to 
this  Association  before  it  adjourns ;  I  wish,  therefore,  that 
the  Chair  would  announce  that  the  members  of  the  Griev- 
ance Committee  should  assemble  at  once  in  room  No.  3, 
that  we  may  take  up  those  matters. 

Vice-President  Davy: 

You  have  heard  Mr.  Goodelle's  suggestion,  that  the 
members  of  the  Grievance  Committee  meet  at  once  at 
room  No.  3. 

The  first  order  of  business  is  the  report  of  the  special 
committee  on  salary  of  Federal  Judges.  Gentlemen,  are 
you  ready  to  make  your  report  ? 

The  Secretary : 

The  chairman  of  that  committee  is  absent.  It  is  neces- 
sary, therefore,  to  defer  the  presentation  of  that  report 
until  later  in  the  day. 

Vice-President  Davy : 

The  next  order  of  business  is  action  on  the  proposed 
amendment  to  the  Constitution. 

The  Secretary : 

Mr.  President,  last  year  notice  was  given  that  an  amend- 
ment would  be  offered  this  year  to  Articles  IV,  VI,  VII, 
VIII  and  IX  of  the  Constitution.  These  amendments 
simply  change  the  number  of  those  that  comprise  the 
various  committees.  This  arises  by  reason  of  the  creation 
of  the  ninth  district.  This,  therefore,  increases  the  num- 
ber of  vice-presidents  from  ei^ht  to  nine,  the  number  of 
the  Executive  Committee  from  24  to  27,  the  number  of 
the  Committee  on  Admissions  from  32  to  36,  the  number 
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of  the  Committee  on  Grievances  from  24  to  2^,  the  num- 
ber of  the  Committee  on  Law  Reform  from  24  to  27. 
That  is  the  only  change  made  in  the  amendment  offered, 
and,  Mr.  President,  I  move  the  adoption  of  the 
amendments. 

Jeremiah  Keck,  of  Johnstown : 
I  second  the  motion. 

The  motion  was  duly  put  and  carried. 

Vice-President  Davy: 

Report  of  the  Committee  on  Law  Reform.  Is  that 
committee  ready  to  report? 

J.  Newton  Fiero,  of  Albany,  presented  the  following 
report : 

To  the  New  York  State  Bar  Association: 

The  Committee  on  Law  Reform  begs  leave  to  report 
as  follows: 

Your  Committee  has  had  under  consideration  the 
following  matters  referred  to  it  by  action  of  the 
Association : 

First.  On  motion  of  Mr.  Fleischmann,  the  propriety 
of  amendment  or  enlargement  of  the  Code  provisions 
relating  to  examination  of  parties  or  prospective  parties 
or  witnesses  before  or  after  action  brought. 

This  matter  received  the  attention  of  the  Association 
at  the  last  annual  meeting  previous  to  the  report  of  the 
Committee  on  Law  Reform,  and  it  was  at  that  time  con- 
sidered by  the  Committee,  and  recommendations  made 
favoring  a  more  liberal  examination  of  parties  and  wit- 
nesses under  the  circumstances  detailed  in  the  resolution. 
Recent  decisions  upon  this  subject  have  indicated  a  dis- 
position on  the  part  of  the  courts  to  greatly  extend  the 
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right  to  examine  parties  and  witnesses  before  trial  under 
the  present  provisions  of  the  Code  (Goldmark  v.  Electro 
Galvanizing  Co.,  i.ii  App.  Div.,  527;  McKeand  v.  Locke, 
115  App.  Div.,  174;  Shonts  v.  Thomas,  116  App.  Div., 
854),  so  much  so,  that  your  Committee  has  deemed  it 
unnecessary  to  make  further  recommendaltion  with 
regard  to  legislation  upon  the  subject,  being  of  the 
opinion  that  the  view  taken  by  the  courts  will  result  in  a 
sufficiently  liberal  practice. 

Second.  Motion  of  Mr.  Stetson  by  which  it  was 
referred  to  your  Committee  to  report  "  Whether  the 
manner  of  numbering  or  designating  the  law  reports  of 
this  State  should  be  changed  so  as  to  be  similar  to  that 
of  the  English  law  reports."  Your  Committee,  in  con- 
sidering this  matter  necessarily  looked  into  the  reasons 
for  the  change  of  method  in  numbering  the  English 
reports  which  prevailed  to  a  recent  period  by  the  name 
of  the  rei)orter  to  that  by  designating  the  report  by  the 
court  and  year  in  which  decision  is  made,  and  is  of  the 
opinion  that  it  was  introduced  in  England  as  a  matter  of 
convenience  in  view  of  the  large  number  of  reports  under 
the  name  of  the  Reporters,  and  the  mixed  condition  as 
to  names  of  the  reports  in  Kings  and  Queen's  Bench,  by 
reason  of  changes  in  nomenclature  at  different  periods, 
rendering  it  necessary  that  a  simpler  method  should  be 
employed  by  way  of  designation  of  the  reports.  An 
important  and  perhaps  most  highly  beneficial  feature  in 
the  change  is  the  fact  that  the  date  of  the  report  appears 
so  clearly  and  distinctly  as  that  no  further  inquiry  need 
be  made  with  regard  to  the  time  of  the  decision.  It  will 
be  noted,  however,  that  our  reports,  viz. :  New  York 
Reports,  Appellate  Division  Reports  and  Miscellaneous 
Reports  have  upon  the  back  the  date  in  each  instance,  in 
addition  to  the  number  of  the  report,  thus  affording  like 
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information.  In  view  of  the  quite  radical  change  involved 
in  numbering  the  reports  as  in  England,  and  of  the  fact 
that  the  members  of  the  Bar  are  accustomed  to  the 
present  method,  we  deem  it  inadvisable  at  this  time  to 
recommend  a  change  in  method. 

Third.  The  attention  of  the  Association  and  of  your 
Committee  was  brought  to  the  subject-matter  of  a  paper 
read  by  Governor  Charles  E.  Hughes,  at  the  annual 
meeting  in  1905,  entitled  "Arrest  and  Imprisonment  on 
Civil  Process,"  and  the  action  therein  recommended  to 
be  taken.  In  the  paper  read  by  Governor  Hughes,  at 
that  time,  he  said,  among  other  things: 

"  The  statutes  permitting  arrest  and  imprison- 
ment in  civil  cases,  except  cases  of  contempt  of 
court,  are  a  constant  menace  to  the  innocent;  they 
are  the  occasions  for  wrongs  even  more  serious, 
because  committed  under  the  guise  of  legal  process, 
than  those  which  they  were  designed  to  prevent  and 
to  punish.  Provisions  of  such  slight  utility  at  the 
best  and  so  commonly  perverted  should  be  repealed 
without  delay." 

Governor  Hughes  also  recommended  that  section  550 
of  the  Code,  which  provides  a  substitute  for  the  writ  of 
ne  exeat  should  not  be  repealed. 

An  act  has  been  introduced  in  the  Assembly  (No.  272) 
by  Mr.  Stern,  and  referred  to  Committee  on  Codes, 
entitled  "An  act  to  abolish  imprisonment  in  all  civil 
actions  and  proceedings  in  this  State  as  mentioned," 
which  provides  that  arrest  or  imprisonment  in  civil 
actions  shall  be  abolished  except  in  two  instances,  namely, 
for  contempt  of  court  or  judicial  or  legislative  authority, 
and  upon  execution  in  favor  of  wage  earners,  as  provided 
by  section  274,  chapter  480  of  the  Laws  of  1902  (should 
be  Laws  1907). 
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This  proposed  act  does  not  include  the  exception 
referred  to  as  to  the  writ  of  ne  exeaty  section  550  of  the 
Code. 

Your  Committee  strongly  recommends  legislation 
which  shall  carry  out  the  recommendations  in  the  paper 
by  Governor  Hughes. 

Your  Committee  reports  the  following  for  adoption: 

Resolved,  That  the  Association  favors  legislation 
which  shall  carry  out  the  recommendations  made  by 
Governor  Hughes  in  the  paper  read  by  him  before  the 
Association  at  the  annual  meeting  in  1905,  entitled 
"Arrest  and  Imprisonment  on  Civil  Process." 

Resolved,  That  a  committee  of  three  be  appointed,  the 
President  of  the  Association  to  be  an  additional  member, 
whose  duty  it  shall  be  to  prepare  and  present  to  the 
Legislature  an  act  or  acts  for  that  purpose. 

Resolved,  That  the  necessary  expenses  of  such  com- 
mittee be  audited  by  the  Executive  Committee,  and 
paid  by  the  Treasurer. 

Respectfully  submitted  on  behalf  of  the  Committee. 

J.  Newton  Fiero, 

Chairman, 

J.  Newton  Fiero,  of  Albany : 

The  reasons  for  the  recommendation  of  the  resolution 
are  that  the  bill  as  prepared  and  presented  is  not  entirely 
satisfactory  to  the  committee.  It  is  very  brief,  and  in  the 
time  the  committee  had  for  consideration  of  the  question 
the  committee  was  quite  at  sea  as  to  whether  it  fully 
accomplished  the  object  intended,  or  whether  it  accom- 
plished very  much  more  than  was  intended  to  be  done. 
That  is  to  say,  the  bill  as  introduced  in  the  Legislature 
would  repeal  not  expressly,  but  by  a  repealing  clause 
repelling  all  acts  inconsistent  with  this  act,  all  the  pro- 
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visions  of  the  Code  in  regard  to  arrest,  and  every  pro- 
vision of  the  statute  with  reference  to  arrest  and  imprison- 
ment. While  that  is  intended  by  the  bill  and  meets  the 
views  of  the  committee  except  as  to  the  two  matters 
suggested,  namely,  contempt  and  the  writ  of  ne  exeat, 
it  was  thought  better  to  have  a  special  committee 
appointed  to  take  up  the  matter,  examine  the  statutes, 
and  determine  whether  it  would  not  be  wiser  to  repeal 
specifically  those  provisions  relating  to  arrest  and  bail 
rather  than  to  leave  the  matter  in  this  general  way  repeal- 
ing all  acts  inconsistent  with  the  act,  which  we  all  under- 
stand is  not  a  very  desirable  form  of  legislation.  I  move 
the  adoption  of  the  report. 

Edward  B.  Whitney,  of  New  York : 
Mr.  President,  I  second  the  motion. 

A.  D.  Wales,  of  Binghamton: 

Mr.  President,  there  is  one  thing  I  criticise  in  that 
report  from .  experience  in  our  section  of  the  State.  I 
have  observed  that  the  New  York  City  courts  are  get- 
ting much  more  liberal  about  examining  defendants,  but 
that  has  not  leaked  through  to  our  section  of  the  State. 
I  think  that  so  far  as  our  section  of  the  State  is  concerned 
there  ought  to  be  an  addition  to  that  section  of  the  Code, 
that  Judges  are  respectfully  requested  not  to  abolish  this 
section,  by  experience.     (Laughter.) 

H.  Austin  Clark,  of  Owego: 

Mr.  President,  I  do  not  know  that  I  fully  understand 
the  report  as  offered  by  Mr.  Fiero,  and  possibly  he  can 
explain  away  the  objection  I  might  make  to  the  resolu- 
tion. If  the  Code  provision  for  arrest  should  be  entirely 
abolished  so  that  those  sections  are  erased,  it  occurs  to 
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me  it  may  affect  other  sections  of  the  Code ;  for  instance, 
take  the  case  where  a  person  brings  an  action  which 
would  entitle  the  plaintiff  to  a  body  execution  against  the 
defendant.  In  case  the  plaintiff  fails  to  succeed  in  that 
action  the  defendant  is  entitled  to  an  execution  that  will 
take  the  body  of  the  plaintiff  for  the  purpose  of  collecting 
his  costs.  If  you  abolish  the  order  of  arrest,  my 
recollection  is  all  those  sections  depend  on  the  fact  that 
a  body  execution  against  the  plaintiff  can  only  be  issued 
in  case  where  the  plaintiff  could  secure  a  body  execution 
against  the  defendant.  If  you  erase  those  sections  of 
the  Code,  then  the  plaintiff  may  bring  any  kind  of  action 
against  the  defendant  which,  in  case  he  succeeds,  would 
take  the  body,  yet  the  defendant  is  deprived  of  his  right 
to  take  the  body  of  the  plaintiff  for  the  purpose  of  col- 
lecting his  costs.  The  Chairman  may  be  able  to  explain 
as  to  that  provision,  but,  it  seems  to  me,  that  blots  out 
all  the  rights  of  the  defendant,  because  the  rights  of  the 
defendant  now  depend  upon  the  question  whether  the 
plaintiff,  if  he  had  seen  fit,  could  have  obtained' an  order  of 
arrest  in  his  action  against  the  defendant;  and  will  that 
not  interfere  with  the  rights  of  the  defendant? 

John  D.  Lynn,  of  Rochester: 

Mr.  President,  the  purpose  of  the  committee  is  to 
accomplish  just  what  the  gentleman  has  suggested,  both 
as  to  plaintiff  and  defendant,  and,  that  there  might  be  no 
confusion  as  to  the  result  of  this  legislation  when  made, 
the  suggestion  was  that  the  committee  should  take  all 
of  the  sections  of  the  Code  that  need  amending  and 
amend  them  in  harmony  with  this  general  purpose;  and 
it  is  our  desire  that  that  should  be  done  rather  than  this 
wholesale  repealing  of  everything  inconsistent  herewith. 
The  design  of  this  report  is  that  the  committee  shall  go 
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over  this  and  amend  and  repeal  until  all  is  in  harmony 
with  this  one  purpose. 

Frederic  W.  Hinrichs,  of  New  York: 

Mr.  President,  I  am  not  fully  convinced.  I  have  here 
in  my  hands  a  paper  by  Governor  Hughes,  which  was 
read  two  or  three  years  ago  to  the  State  Bar  Association. 
It  seems  to  me  that  there  is  a  distinction  still  between  an 
arrest  upon  an  order,  the  order  being  granted  upon 
affidavits  merely,  with  no  trial,  and  an  arrest  which 
follows  after  a  trial.  In  those  cases  which  are  now  pro- 
vided for  where  a  body  execution  can  issue  if  an  execu- 
tion against  the  property  is  returned  unsatisfied,  it  seems 
to  me  there  is  a  very  great  distinction  between  those  two 
cases;  in  the  one  case  it  is  a  question  of  affidavits  which 
are  prepared  ex  parte  and  presented,  of  course,  as  an 
ex  parte  application;  in  the  other  case  we  have  a  trial 
with  the  opportunity  of  cross-examination,  verdict  by  a 
jury,  a  judgment,  and  then  we  have  to  issue  execution 
against  property  before  we  can  issue  an  execution  against 
the  person.  I  have  rarely  attempted  to  arrest  anyone 
in  a  civil  action,  I  have  rarely  made  the  threat;  but  I  do 
remember  a  case  where  I  issued  an  execution  and  had 
immediate  results,  and  in  one  case  a  complete  confession, 
and  the  man  whom  I  had  arrested,  after  he  had  paid  the 
judgment,  asked  me  whether  I  would  appear  for  him 
and  try  to  get  him  out  of  the  judgment.  It  shows  there 
are  instances  where  an  arrest  in  civil  cases  seems  to  be 
amply  justified,  and  where  the  rights  of  the  defendant  are 
fully  protected  by  trial,  a  verdict,  a  judgment  and  an 
issue  of  an  execution  against  his  property  before  a  body 
execution  is  permitted.  It  seems  to  me  the  rights  of  the 
citizens  are  amply  guarded  and  there  is  no  incongruity 
in  having  something  in  the  nature  of  a  punitive  remedy 
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combined  with  a  civil  proceeding.  I,  therefore,  hesitate 
to  approve  the  report  of  the  committee  so  far  as  it  goes 
to  abolish  arrest  after  a  trial  and  judgment. 

George  Zabriskie,  of  New  York: 

Mr.  President,  I  regret  I  have  not  had  the  benefit  of 
such  discussion  as  has  taken  place  in  this  Association 
heretofore  on  the  subject  of  abolishing  imprisonment  in 
civil  actions,  but  in  the  absence  of  that  information,  and 
relying  only  upon  my  own  observation  in  the  courts  of 
Manhattan,  I  am  not  at  all  persuaded  by  the  remarks  that 
I  have  heard  in  the  report  of  the  committee,  or  by  such 
other  suggestions  as  have  reached  me,  that  it  is  expedient 
to  abolish  arrest  in  civil  actions;  and  I  say  so  the  more 
because  I  have  never  in  my  own  practice  observed  one 
single  case  in  which  the  process  of  imprisonment  in  a 
civil  action  has  operated  in  a  tyrannical  or  oppressive 
manner,  or  unjustly.  That  such  cases  may  arise  and 
occasionally  do  arise  I  am  entirely  free  to  believe,  but 
we  are  all,  I  think,  convinced  from  our  own  observation 
that  in  cases  of  fraud,  the  danger  of  being  arrested  is  a 
strong  incentive  to  the  defendant  to  do  justice  towards 
his  adversary,  and  I  am  very  much  opposed  to  believe 
that  if  that  incentive  were  removed  in  many  cases  of 
fraud  the  plaintiff  would  be  without  remedy. 

Francis  L.  Stetson,  of  New  York: 

Mr.  President,  the  objections  presented  by  my  friend, 
Mr.  Zabriskie,  are  very  fully  discussed  by  this  paper,  a 
most  interesting  paper,  an  exhaustive  paper,  that  was 
presented  by  Governor  Hughes  before  this  Association 
two  years  ago.  He  points  out  that  the  argument  which 
has  just  been  made  by  Mr.  Zabriskie  was  made  originally 
with  reference  to  the  abolition  of  arrest  for  all  causes. 
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Originally  it  was  supposed  that  a  debt  could  not  be  col- 
lected of  any  kind  unless  there  was  the  opportunity  to 
enforce  that  punitive  provision  of  law  which  would 
compel  the  plaintiff,  or  the  defendant,  by  the  confine- 
ment in  jail  afterwards  to  observe  his  ordinary  contract 
debts;  and  it  was  in  1831  a  member  of  the  Bar  of  this 
State,  Mr.  Silas  M.  Stillwell,  brought  great  credit  upon 
himself  by  the  passage  of  the  Stillwell  Act,  which  was  the 
first  that  relieved  the  innocent  debtor  from  the  peril 
of  imprisonment,  and  the  feeling  was  so  strong,  as 
Governor  Hughes  points  out,  that  it  was  resolved  espe- 
cially in  the  law  that  it  should  not  take  effect  until  the 
succeeding  year,  there  being  an  organized  effort  to  pre- 
vent that  law  going  into  effect,  and  the  feeling  then  was 
just  as  strong,  much  stronger  than  we  have  found  it  since 
in  reference  to  the  present  provisions,  as  to  the  absolute 
inadequacy  of  the.  ordinary  processes  of  law  without 
imprisonment  in  enforcing  the  collection  of  a  debt.  Of 
course,  that  came  after  the  great  reform  movement  of 
Sir  Samuel  Romilly,  which  reduced  the  number  of  crimes 
generally.  There  is  another,  and  it  seems  to  me  quite 
adequate,  substitute  for  this,  in  the  cases  of  indebtedness 
through  the  wise  provisions  of  the  bankruptcy  law,  which 
permit  creditors  to  bring  the  debtor  very  cheaply  now 
and  easily  into  the  bankruptcy  court,  there  to  submit  his 
conduct  to  criticism,  observation  and  correction,  even 
to  the  extent  of  punishment,  if  that  may  be  necessary; 
and  a  great  many  of  the  provisions,  or  the  matters  to 
which  our  provisions  of  the  Code  concerning  civil 
arrests  are  concerned,  may  be  properly  treated  in  the 
bankruptcy  proceeding  to-day,  if  it  is  desired  to  be  done 
under  a  system  which  does  not  give  the  benefit  to  the 
single  man  that  obtains  the  arrest,  but  equally  and 
equitably    toward    the    whole    body    of    creditors,    thus 
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relieving  the  disposition  and  temptation  to  exercise  this 
terrible  instrument  for  the  benefit  of  a  single  individual. 
Now,  only  one  word  more.  My  friend  says  he  has 
observed  no  case  of  hardship.  I  have  never  arrested,  or 
caused  to  be  arrested,  in  my  somewhat  limited  practice 
on  that  side  of  the  profession  but  one  person,  and  that 
was  many  years  ago.  I  arrested  a  young  man  in  a  case 
in  which  I  was  convinced  afterwards  that  I  unwittingly 
had  been  made  the  instrument  of  the  promotion  of  a 
private  quarrel,  or  the  settlement  of  a  private  quarrel 
between  people  whom  I  believed  were  equally  guilty  in 
the  matter  that  was  concerned.  I  have  always  carried  the 
regret  that  I  was  made  such  an  instrument.  But  what 
attracted  my  attention, —  and  perhaps  that  has  only  refer- 
ence to  the  particular  feature  of  the  present  provision  of 
order  of  arrest  rather  than  the  principle  underlying  it,  but 
I  doubt  not  there  are  other  such  pitfalls, — ^was  a  case  which 
developed  in  this  city,  and  which  is  a  matter  of  regret  to 
all  of  us  when  we  see  the  statue  of  General  Siegel  on  the 
Riverside  drive.  General  Siegel  was  arrested  in  the  city 
of  New  York.  One  of  his  clerks  omitted  an  instrument 
upon  a  search  that  was  returned  and  a  suit  was  brought 
against  General  Siegel  and  an  order  of  arrest  was 
obtained  against  him,  and  he  was  locked  up  under  the 
provision  of  the  Code  that  makes  one  liable  to  arrest  for 
neglect  in  a  civil  employment,  and  what  is  more,  this 
same  thing  is  enforcible  against  every  lawyer  here  for  a 
mere  matter  of  neglect  in  a  professional  employment. 
Any  physician  to-day  may  be  arrested  and  locked  up,  not 
for  any  moral  delinquency  whatever,  but  for  mere  neg- 
lect. I  say  those  are  instances,  not  determining  the  prin- 
ciple, but  that  will  follow  it  out,  and  if  anyone  chooses  to 
think  out  all  the  provisions  that  are  there  he  will  see  there 
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are  pitfalls  into  which  men  may  be  thrown  and  men  may 
fall  which  should  not  be  permitted  to  exist  Now,  I 
think  there  is  something  entitled  to  consideration  in  my 
friend,  Mr.   Hinrich's,  suggestion. 

I  think  there  is  a  distinction  between  the  arrest  oti 
affidavit  and  arrest  after  final  judgment  for  the  reason 
he  has  indicated.  In  the  first  case  where  the  arrest  is 
obtained  upon  order  there  is  an  affidavit.  Now,  we  all 
agree,  or  perhaps  we  might  agree,  that  for  a  moral 
delinquency  involved  in  an  action  of  fraud  there  should 
be  the  punitive  provision  of  the  law  enforcible  and 
enforced.  But  that  begs  the  question.  The  question 
that  really  lies  back  of  it  with  us,  was  this  man  guilty  of 
that  moral  delinquency,  did  he  perpetrate  the  fraud? 
And  it  is  impossible  that  any  of  us  shall  be  prepared  to 
assert  merely  upon  an  affidavit, — ^just  as  your  namesake, 
Horace  Davy,  said,  truth  will  out  even  in  an  affidavit, — 
that  upon  a  mere  affidavit  there  should  be  such  cer- 
tainty that  a  fraud  has  been  committed  as  to  submit  the 
object  of  the  incriminating  affidavit  to  this  punishment. 
I  think  we  should  all  agree  there  should  be  no  imprison- 
ment upon  an  order  of  arrest  based  upon  affidavits.  We 
might,  having  that  principle  in  view,  still  think  that  there 
should  be  arrest  after  final  judgment.  Governor  Hughes, 
in  his  learned  argument,  says  there  is  nothing  to  that 
distinction.  He  does  not  elaborate  that  as  he  has  some 
other  parts  of  the  provision,  so  that  I  am  not  quite  cer- 
tain that  I  quite  caught  his  reasoning;  but  he  says,  with 
distinct  emphasis,  there  is  no  distinction  between  the  two. 
To  this  extent  there  is  no  distinction,  I  am  unalterably 
opposed  to  imprisonment  with  reference  to  the  collection 
of  debts  anyway,  and  in  that  particular  I  should  be 
opposed  to  arrest  even  after  final  judgment. 
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John  D.  Lynn,  of  Rochester: 

Mr.  President,  one  single  suggestion  in  line  with 
Mr.  Stetson,  and  covering  a  fi^ld  he  has  not,  perhaps,  had 
under  observation.  In  every  city  of  importance  in  our 
State  this  process  of  execution  against  the  body  in  con- 
version is  resorted  to  by  a  class  of  people  selling  goods 
upon  the  installment  plan  and  then,  after  the  poor  pur- 
chaser has  discovered  that  he  or  she  was  paying  four  or 
five  hundred  per  cent,  profit,  they  demand  payment  of  a 
dollar  or  two,  and  on  that  being  refused  go  into  court 
and  get  judgment  for  conversion,  then  take  the  body  and 
compel  all  the  friends  of  the  family  to  put  up  their  con- 
tribution to  buy  his  liberty.  I  understand  that  is  of 
frequent  occurrence  in  this  great  city.  It  occurs  occa- 
sionally in  Rochester.  I  have  been  at  Albany  and  seen 
committees  coming  from  those  good  people  who  have 
the  interest  of  the  poor  at  heart,  trying  to  get  legislation 
to  stop  that  thing.  I  do  not  think  it  is  complimentary 
to  our  profession  that  we  permit  that  kind  of  a  provision 
to  remain  in  our  law  when  it  accomplishes  nothing  prac- 
tical in  an  honest  case.  It  is  a  brutal  process  anyway, 
but  we  permit  it  in  these  few  instances  in  which  we  think 
the  penalty  might  be  well  deserved,  and  we  permit  it  to 
be  an  engine  of  injustice  to  those  poor  who  cannot  pro- 
tect themselves. 

The  question  on  the  adoption  of  the  report  was  then 
put  and  carried. 

Vice-President  Davy: 

I  notice  that  our  distinguished  President  is  here,  and 
if  he  will  come  forward  I  will  very  cheerfully  vacate  the 
Chair  and  give  him  the  gavel. 

President  Choate  assumed  the  Chair. 
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The  President: 

I  thank  you,  Judge  Davy,  very  much  for  your  kind  help. 

J.  Newton  Fiero,  of  Albany: 

Mr.  President,  I  desire  to  make  a  supplemental  state- 
ment and  motion.  Yesterday,  I  understand,  during  my 
absence  a  matter  was  brought  up  with  reference  to  the 
appointment  of  a  special  committee,  or  rather  reference 
to  the  Committee  on  Law  Reform  of  a  matter  relative  to 
the  organization  of  corporations,  a  matter  which  involves 
special  knowledge  and  special  study  and  learning.  I  have 
consulted  with  some  of  the  members  of  the  Committee 
on  Law  Reform,  and  they  asked  me  to  report  back  to 
this  body,  and  ask  that  a  resolution  be  passed  that  a 
special  committee  of  three,  of  whom  the  President  shall 
be  one,  shall  be  appointed  to  take  charge  of  that  matter. 

The  motion  was  duly  seconded  and  carried. 

The  President: 

The  appointment  will  be  made  by  the  new  President. 

E.  T.  Lovatt,  of  New  York: 

Mr.  President,  I  rise  with  great  pleasure  to  offer  a 
resolution  which  I  think  will  meet  the  unanimous 
approval  of  the  Bar.  The  Secretary  of  this  Association, 
as  we  all  know,  has  for  several  years  occupied  a  position 
of  great  labor.  He  has  performed  those  services  in  a 
most  excellent  way,  has  increased  our  membership  by  the 
hundreds,  and  I  think  this  last  year,  if  I  am  correctly 
informed,  added  over  two  hundred  new  members  to  our 
roll  by  his  personal  exertions  and  interest,  and  it  is  hardly 
fair  that  a  man  that  is  doing  the  work  that  he  is  doing 
should  be  receiving  from  us  the  small  salary  that  he  has 
been  receiving  without  questioning  it  at  all.      This  is 
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without  conference  with  him  and  is  made  after  a  con- 
ference with  some  of  the  members  of  the  Association, 
I,  therefore,  with  great  pleasure,  Mr.  President,  move 
that  the  salary  of  our  Secretary  be  increased  from  $i,ooo 
to  $1,500  for  the  ensuing  year. 

William  B.  Hornblower,  of  New  York: 
Mr,  President,  I  second  the  motion.  It  gives  me  very 
great  pleasure  and  satisfaction  to  second  this  motion. 
I  know,  as  only  one  can  know  who  has  presided  over 
this  Association,  and  as  you  doubtless,  sir,  have  already 
learned,  how  absolutely  indispensable  to  the  success  of 
this  Association  are  the  services  of  our  indefatigable 
Secretary.  I  shudder  to  think  what  would  happen  to  this 
Association  if  anything  should  happen  to  the  Secretary. 
In  season  and  out  of  season,  in  health  and  out  of  health, 
day  and  night,  apparently  without  sleeping  or  even 
winking,  our  Secretary  has  kept  alive  this  Association 
and  has  continually  had  it  upon  his  mind.  I  am  sure, 
sir,  that  it  will  be  a  great  pleasure  and  satisfaction  to  all 
of  us  to  adopt  this  resolution. 

The  Secretary: 
Mr.  President 


The  President: 

Mr.  Wadhams,  I  don't  know  that  you  are  entitled  to 
be  heard. 

The  Secretary: 

If  you  will  allow  me,  I  will  ask  for  the  privileges  of  the 
floor,  and  I  will  put  it  to  the  members,  if  I  may  speak. 
I  appreciate  very  highly  the  courtesy  of  Mr.  Lovatt  and 
of  Mr.  Hornblower,  but  I  would  like  to  say  that  I  would 
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not  want  to  put  myself  in  a  position  where  the  payment 
to  me  of  any  sum  would  create  any  shortage  in  the 
receipts  of  this  Association  as  compared  with  its  dis- 
bursements. I  think  that  this  matter  will  have  to 
be  left  to  the  disbursing  officer  of  this  Association, 
Mr.  Hessberg. 

It  is  true  that  there  is  a  great  amount  of  work  to  be 
done,  but  it  is  a  great  pleasure  to  me  to  give  my  services 
as  far  as  I  can  without  the  thought  of  compensation. 
The  thought  of  compensation  does  not  enter  into  it  at  all. 
(Applause.)  Unfortunately  it  requires  so  much  time 
that  I  could  not  afford  to  give  the  time  without  some 
compensation.  There  are  many  duties,  but  I  have  a  very 
efficient  assistant,  Mr.  Edward  Kaestner,  and  much  is  due 
to  his  help  in  successfully  carrying  on  of  this  work.  I  can 
assure,  you,  gentlemen,  that  for  ten  days  neither  my 
assistant  nor  myself  have  been  in  bed  before  half-past 
one  o'clock  or  two  o'clock  in  the  morning.  That  is  a 
fact.  I  have  had  in  my  office  up  to  midnight,  five  or 
six  gentlemen  working  as  hard  as  they  could  work  to 
prepare  for  this  meeting,  distributing  the  tickets  for  the 
addresses  and  arranging  for  the  dinner  to-night,  where 
we  expect  to  have  between  550  and  600  members.  Now, 
I  hope  the  Association  will  not  think  that  I  am  trying  to 
make  any  money  out  of  it.  If  the  treasury  is  in  such  a 
condition  as  to  warrant  this  additional  compensation,  I 
shall,  perhaps,  take  it.  I  thank  you  for  the  courtesy  in 
any  event.     (Applause.) 

The  President: 

Gentlemen,  the  Secretary  says  they  have  not  been  in 
bed  until  half-past  one  o'clock.  I  do  not  believe  they 
have  been  in  bed  at  all.  The  more  he  lies  awake  the 
more   lively    he    is    by   day.       His    argument    is    quite 
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unanswerable.  I  desire  to  express  my  appreciation  and 
knowledge  of  his  untiring  devotion  to  the  services  of  the 
Association, —  I  mean  untiring  to  himself,  although  some- 
what tiring  to  those  whom  he  was  pursuing  for  the 
benefit  of  the  Association.  (Laughter.)  I,  therefore, 
am  cordially  in  favor  of  this  well-deserved  tribute;  and  I 
know,  as  Mr.  Hornblower  knows  and  Mr.  Stetson  will 
soon  know,  that  if  by  any  catastrophe  Mr.  \Wadhams 
should  disappear  from  the  scene,  the  Association  would 
disappear  with  him.  (Laughter.)  Now,  those  who  are 
in  favor  of  the  resolution  oflFered  by  Mr.  Lovatt,  seconded 
by  Mr.  Hornblower,  please  say  "  aye." 

The  motion  was  unanimously  carried. 

The  President: 

The  next  order  of  business  is  miscellaneous  business. 

William  B.  Hornblower,  of  New  York: 

Mr.  President,  I  have  the  report  of  the  Committee  on 

the  Salaries  of  Federal  Judges,  but  I  would  like  to  have 

it  stand  over  until  this  afternoon. 

Edward  B.  Whitney,  of  New  York: 

Mr.  President,  I  have  a  report  from  the  Committee  on 
Proposed  Legislation  Amending  the  Practice  in  Surro- 
gate's Court.  I  would  say  that  the  chairman  of  this 
committee,  Mr.  Marcus,  of  Buffalo,  has  become  a 
Justice  of  the  Supreme  Court  of  the  State,  and  it  is  his 
understanding  that  as  a  Justice  of  the  Supreme  Court 
he  ought  not  to  take  further  active  proceedings  in  this 
convention.  The  other  members  of  the  committee,  after 
consulting  with  him  and  with  others  have  agreed  upon 
the  report,  which  I  now  oflfer: 


Digitized  by  VjOOQIC 


200  REPORT    OF   THE    COMMITTEE    ON 

REPORT  OF  THE  COMMITTEE  ON  PROPOSED 

LEGISLATION  AMENDING  THE  PRACTICE 

IN  SURROGATES'  COURTS 

To  the  New  York  State  Bar  Association: 

This  Committee  was  originally  appointed  at  the  annual 
meeting  of  this  Association  in  1903.  Under  the  instruc- 
tions of  the  Association  it  drew  certain  bills  for  the 
enlargement  of  the  jurisdiction  and  improvement  of  the 
practice  of  Surrogates'  Courts  in  this  State.  One  of  these 
bills  was  enacted  into  law  at  the  then  pending  session  of 
the  Legislature,  and  is  chapter  526  of  the  Laws  of  1903. 
It  amends  sections  2707,  2708,  2709  and  2710  of  the  Code 
of  Civil  Procedure  with  relation  to  the  discovery  of  assets 
of  a  decedent's  estate,  and  considerably  enlarges  the  juris- 
diction of  the  Surrogate  in  that  matter.  This  enlargement 
of  jurisdiction  has  had  frequent  and  beneficial  application, 
as  appears  by  the  reported  cases;  and  your  Committee 
is  also  informed  that  it  has  prevented  much  litigation  by 
causing  assets  to  be  delivered  over  peacefully  that  in 
former  times  were  withheld  until  after  litigation  in  the 
Supreme  Court.  This  bill  is  also  of  interest  because  it 
has  been  contended  by  some  that  the  Legislature  has' no 
constitutional  power  to  enlarge  the  jurisdiction  of  the 
Surrogate's  Court,  even  in  matters  strictly  germane;  and 
a  dictum  to  this  effect  was  a  few  years  ago  inserted  in  an 
opinion  of  one  of  the  then  Appellate  Division  Justices. 
In  enforcing  these  provisions  the  Appellate  Division  of 
the  Third  Department  has  recognized  that  they  were 
intended  "  to  enlarge  the  power  of  Surrogates  in  a  pro- 
ceeding of  this  kind"  (Matter  of  Gick,  113  App.  Div. 
16,  18),  and  they  have  since  been  recognized  by  the  Appel- 
late Division  for  the  First  Department.  (Killian  v.  Hein- 
zerling,  114  App.  Div.  410.) 
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At  the  next  session  of  the  Legislature  another  of  the 
bills  prepared  by  this  Committee  was  enacted  and  con- 
stitutes chapter  386  of  the  Laws  of  1904,  adding  a  new 
section,  2718a,  to  the  Code  of  Civil  Procedure,  which 
section  is  devised  for  the  purpose  of  enabling  an  executor 
or  administrator  to  speed  the  final  settlement  of  the  estate 
in  his  charge  by  forcing  claimants  to  litigate  their  claims 
promptly. 

The  main  bill  prepared  by  the  Committee,  which  made 
extensive  reforms  in  the  matter  of  probating  wills,  and 
also  extended  considerably  the  jurisdiction  of  the  Surro- 
gates, and  in  particular  provided  (as  we  are  informed  is 
the  law  in  nearly  every  State  of  the  Union)  for  the  settle- 
ment of  disputed  claims  against  the  estate  in  the  Surro- 
gate's Court,  passed  both  Houses  of  the  Legislature  in 
1903,  but  was  vetoed  without  a  hearing  by  Governor 
Odell.  The  Committee  was  not  informed  of  any  oppo- 
sition to  the  measure  until  too  late  to  be  heard  in  its 
support.  At  a  later  session  the  bill  passed  the  Assembly 
but  was  beaten  by  a  tie  vote  in  the  Senate.  No  attempt 
was  made  thereafter  to  press  it. 

The  Committee  is  informed  that  certain  features  of  this 
bill  would  be  actively  opposed  by  certain  of  the  largest 
counties  in  the  State,  because. the  Surrogates'  Courts  of 
those  counties  are  not  sufficiently  equipped  to  deal  with 
the  additional  business  which  would  be  thrown  upon  them, 
and  that  any  such  extensive  addition  to  their  jurisdiction 
would  have  to  be  accompanied  with  an  addition  to  their 
power  to  dispose  of  business.  The  Committee,  therefore, 
although  believing  that  an  enlargement  of  the  jurisdiction 
of  the  Surrogates  in  the  respects  proposed  would  be  bene- 
ficial, does  not  recommend  the  pressing  at  the  present 
time  of  all  of  the  features  of  the  bill  vetoed  by  Governor 
Odell. 
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The  Committee  believes,  however,  that  certain  improve- 
ments could  be  made  which  would  meet  with  no  serious 
opposition,  and  which  would  tend  to  remove  technical 
difficulties  that  now  cause  much  delay  in  litigation,  and 
make  the  settlement  of  decedents'  estates  more  speedy 
and  satisfactory. 

It  has  been  generally  conceded  that  there  is  no  suffi- 
cient reason  for  the  distinction  between  the  probate  of 
a  will  of  real  property  and  the  probate  of  a  will  of  personal 
property.  Sometimes  obscure  and  useless  difficulties 
arise  from  the  provision  that  the  Surrogate  upon  probate 
of  a  will  may  construe  a  clause  relating  to  personal  prop- 
erty. It  seems  to  be  the  law  that  if  this  requires  him 
incidentally  to  examine  into  clauses  relating  to  real  prop- 
erty he  must  do  so,  and  his  decree  is  an  adjudication  as 
to  whatever  he  must  necessarily  decide-  Hence  in  some 
cases  he  does  consider  and  adjudicate  upon  clauses  relat- 
ing to  real  property,  although  as  a  general  rule  he  cannot 
do  so.  There  is  also  no  reason  why  probate  in  one  case 
should  be  less  conclusive  than  in  the  other.  The  Courts 
have  pointed  out,  in  well-known  cases,  absurdities  which 
are  a  discredit  to  our  system  of  practice,  and  which  arise 
from  the  fact  that  our  Code  is  so  defective  in  the  matter 
of  finally  settling  the  question  of  the  validity  of  a  will. 
There  are,  indeed,  strong  reasons  for  the  system  by  which 
the  original  probate  of  the  will  shall  not  be  conclusive, 
but  that  persons  interested  should  have  a  reasonable  time 
within  which  to  collect  information  about  their  rights, 
while  at  the  same  time  the  administration  of  the  estate 
should  proceed.  We  recommend  that  the  Code  of  Civil 
Procedure  be  amended  so  as  to  abolish  the  distinction 
between  the  probate  of  real  property  and  the  probate  of 
personal  property,  and  to  give  the  probate  a  presumptive 
force  which  should  become  conclusive  unless  within  a 
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definite  period  an  action  is  brought  to  establish  or  over- 
throw the  will  under  the  familiar  provisions  of  section 
2653a. 

We  also  recommend  that  a  section  be  inserted  which 
will  enable  the  Surrogate  to  adjudicate  all  questions 
arising  upon  the  accounting  of  an  executor,  administrator, 
testamentary  trustee  or  guardian,  or  upon  the  distribution 
of  the  property  which  is  the  subject  of  such  accounting, 
which  are  germane  to  the  issues  of  the  proceeding,  and 
which  affect  only  parties  thereto.  At  present  such  pro- 
ceedings are  hampered  by  all  kinds  of  doubts  as  to  tfie 
Surrogate's  jurisdiction,  particularly  as  to  whether  prop- 
erty belongs  to  the  estate  or  to  some  one  of  the  parties 
individually;  or  as  to  whether  a  legacy  or  distributive 
share  has  been  validly  assigned;  or  as  to  whether  a  con- 
structive trust  can  be  fastened  upon  the  accounting  fidu- 
ciary. Nearly  always  these  questions  are  of  a  kind  which 
could  be  promptly  and  satisfactorily  settled  by  the  Surro- 
gate. Commonly,  the  question  whether  the  Surrogate  has 
or  has  not  jurisdiction  is  more  difficult  than  the  merits  of 
the  controversy  itself.  Very  often  the  amount  involved 
is  too  small  to  warrant  litigation  in  the  Supreme  Court. 
The  final  settlement  of  estates  is  frequently  delayed  by 
the  necessity  of  going  through  all  the  motions  of  a  liti- 
gation in  the  Supreme  Court  in  order  finally  to  have  an 
issue  tried  at  Special  Term  which  could  equally  well  have 
been  disposed  of  by  the  Surrogate.  Examination  of  our 
digests  of  decisions  will  show  many  examples.  Among 
comparatively  recent  ones  we  may  refer  to  Matter  of 
United  States  Trust  Co.  (80  App.  Div.  yjy  reversed  175 
N.  Y.  304),  Matter  of  Losee  (119  App.  Div.  107),  Hare 
v.  DeYoung  (39  Misc.  366,  where  the  Surrogate  had  dis- 
claimed jurisdiction).  Matter  of  Thompson  (184  N.  Y. 
36).    There  is  no  reason  why  the  Surrogate  should  not 
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exercise  whatever  equitable  powers  are  necessary  to  dis-" 
pose  of  the  questions  ordinarily  arising  upon  an  account- 
ing, and  upon  such  similar  proceedings  as  an  application 
by  a  judgment  creditor  to  direct  payment  of  his  claim. 
Such  an  extension  of  jurisdiction  as  is  proposed  may  occa- 
sionally bring  before  the  Surrogate  some  issue  as  to  which 
either  party  could  demand  the  constitutional  right  of  a 
trial  by  jury.  Such  a  demand  would  not  commonly  be 
made.  If  made,  the  amendment  could  provide  that  an 
issue  be  stated  and  sent  into  the  Supreme  Court  or 
County  Court  for  trial  by  jury  as  provided  under  similar 
circumstances  in  section  2547  of  the  Code. 

All  of  which  is  respectfully  submitted. 

New  York,  January  24,  1908. 

EDWARD  B.  WHITNEY, 
SELDEN  BACON, 
LEWIS  L.  DELAFIELD. 
EVERETT  P.  WHEELER, 

Mr.  Whitney,  continuing: 

Mr.  Justice  Marcus  has  not  read  this  report,  but  it  is 
in  accordance  with  his  views.  I  move  the  adoption  of 
the  report  without  putting  it  in  the  form  of  specific  reso- 
lutions, believing  that  in  the  five  years  in  which  this 
matter  has  been  before  the  public  it  has  been  sufficiently 
approved,  and  that  these  particular  amendments  to  the 
law  are  those  to  which  there  has  been  no  serious  opposi- 
tion, and  are  those  which  have  met  with  general  approval. 
If  the  motion  is  adopted  by  the  Association  the  members 
of  the  committee  will  see  that  it  is  put  into  the  form 
of  the  necessary  bills  which  anyone  who  desires  can 
introduce. 
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The  President: 

Gentlemen,  you  have  heard  the  report  of  the  com- 
mittee, and  the  motion  of  Mr.  Whitney  as  chairman  of  it. 
Are  you  ready  for  the  question  upon  it?  Those  in  favor 
of  approving  and  adopting  the  report  will  please  say 
"aye/' 

The  motion  was  duly  carried  and  the  report  adopted. 

Edward  B.  Whitney,  of  New  York: 

Mr.  President,  I  move  that  a  special  committee  on 
proposed  legislation  amending  the  practice  in  Surro- 
gate's Court  be  appointed  by  the  Chair  this  year. 

The  President: 

You  hear  the  motion  that  a  special  committee  be 
appointed  in  respect  to  the  practice  in  Surrogate's  Court. 
All  those  in  favor  of  that  motion  will  please  say  "  aye." 

The  motion  was  duly  carried. 

The  President: 

That  appointment  will  be  made  by  the  new  President. 
Is  there  any  other  miscellaneous  business? 

Lewis  L.  Delafield,  of  N^w  York: 

Mr.  President,  the  By-Laws  of  the  Association  pro- 
vide that  the  annual  meeting  of  the  Association  shall  be 
held  in  the  city  of  Albany,  provided,  however,  that  by  a 
two-thirds  vote  at  any  annual  meeting  the  following 
annual  meeting  may  be  held  at  any  other  city  in  the  State. 
It  has  been  requested  by  certain  members  of  the  Asso- 
ciation residing  in  the  city  of  Buffalo  that  the  next  annual 
meeting  shall  be  held  in  that  city.  I  am  informed  that 
adequate  facilities  for  the  holding  of  such  meeting  can  be 
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afforded  to  the  Association  in  that  city.  The  matter  has 
been  somewhat  discussed  in  the  Executive  Committee, 
and  I  think  that  the  consensus  of  opinion  of  the  mem- 
bers of  that  committee  is  that  it  will  be  well  to  hold 
the  next  annual  meeting  in  Buffalo,  but  the  committee 
has  made  no  recommendation  upon  that  subject,  nor 
believing  it  to  be  within  its  powers.  I  move  the  next 
annual  meeting  of  the  Association  be  held  in  the  city  of 
Buffalo. 

The  President: 

Gentlemen,  you  have  heard  the  motion  that  the  next 
meeting  of  this  Association  be  held  in  the  city  of  Buffalo, 
those  in  favor  of  that  motion  will  please  say  "  aye." 

The  motion  was  duly  carried. 

The  President: 

Is  there  any  other  miscellaneous  business? 

Judge  Clearwater,  of  Kingston: 

Mr.  President,  the  subject  of  medical  expert  testi- 
mony has  of  late  received  the  attention  of  the  mem- 
bers of  the  Bar  and  of  physicians,  courts  of  justice 
and  of  the  general  public.  I  hold  in  my  hand  letters 
addressed  to  you,  sir,  on  that  subject,  to  the  Secretary  of 
the  Association  and  to  various  members  of  the  Associa- 
tion who  have  taken  a  great  deal  of  interest  in  the  sub- 
ject. They  have  in  the  State  of  Maine  a  law,  prepared  by 
Chief  Justice  Emery  of  that  State,  which  regulates  the 
introduction  of  medical  expert  testimony,  providing  for 
the  selection  of  experts  by  the  Court  before  whom  an 
action  is  to  be  tried.  A  somewhat  similar  act  prevails 
in  Rhode  Island  and  a  very  successful  law  in  the  State 
of  Michigan.    It  is  a  subject  which  demands,  and  should 
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receive,  the  careful  attention  of  the  profession  in  this 
State.  The  State  Medical  Society,  as  you  are  aware,  sir, 
has  indicated  its  desire  to  co-operate  with  this  Associa- 
tion in  formulating  a  law  which  shall  regulate  the  intro- 
duction of  expert  medical  testimony  and  do  away,  to 
some  extent  at  least,  with  the  very  grave  criticism,  if  not 
absolute  scandal,  which  now  attends  the  introduction  of 
such  testimony  so  frequently.  I  move,  therefore,  this 
resolution: 

Resolvedy  That  a  committee  consisting  of  one  member 
from  each  judicial  district  be  appointed  by  the  President 
to  imite  with  a  committee  to  be  appointed  by  the  State 
Medical  Society  to  consider  the  regulation  of  the  intro- 
duction of  medical  expert  testimony,  and  to  report  at  the 
next  annual  meeting  of  the  Association. 

The  President; 

This  motion  that  Judge  Clearwater  has  made  is 
seconded.    Does  any  gentleman  wish  to  be  heard  ? 

J.  Newton  Fiero,  of  Albany: 

Mr.  President,  I  second  the  motion,  and  I  will  state 
for  the  information  of  the  gentlemen  and  of  the  members 
of  the  Association,  that  this  question  came  up  at  a 
meeting  of  the  joint  committee  of  the  Executive  Com- 
mittee and  the  Committee  on  Law  Reform  in  December 
upon  the  proposition  that  it  should  be  a  subject  for  dis- 
cussion at  this  time.  The  time  to  consider  it  was  deemed 
so  short  that  a  resolution  was  passed  recommending  it 
to  the  incoming  committee  as  a  proper  subject  for  dis- 
cussion next  year.  I  speak  of  that  in  connection  with 
this  matter  for  the  information  of  the  mover  of  the  reso- 
lution so  he  may  take  such  action  as  may  be  deemed 
desirable,  it  having  already  been  the  subject  of  committee 
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action  in  that  respect.     It  is  not  at  all  inconsistent  with 
Judge  Clearwater's  motion. 

The  President: 

You  do  not  object  to  it? 

Mr.  Fiero: 
Not  at  all. 

The  President: 

Gentlemen,  you  have  heard  the  motion,  which  is 
seconded,  for  the  appointment  of  a  special  committee  to 
confer  with  a  similar  committee  of  the  State  Medical 
Society,  in  reference  to  the  introduction  of  expert 
medical  testimony. 

The  resolution  was  duly  adopted. 

The  President: 

The  appointment  of  this  committee  will  be  made 
by  the  new  President.  Is  there  any  other  miscellaneous 
business? 

A.  D.  Wales,  of  Binghamton: 

Mr.  President,  it  seems  to  me  we  have  been  doing 
a  good  deal  of  business  in  a  very  hasty  manner.  That 
may  be  due  to  the  New  York  air.  We  may  avoid  it  in 
Buffalo  but  we  had  a  very  important  matter  before  us 
yesterday,  that  matter  of  the  supervision  of  this  ambu- 
lance chasing  business,  but  the  matter  was  hardly  dis- 
cussed at  all.  We  were  all  in  favor  of  doing  something. 
I  voted  for  the  resolution,  but  after  talking  with  other 
lawyers  and  thinking  upon  the  matter  a  great  deal  more 
it  s^ems  to  me  while  that  was  a  very  able  report  it  came 
to  a  very  lame  conclusion.      It  does  nothing  whatever 
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against  ambulance  chasers,  and  it  starts  a  movement  that 
may  in  the  end,  through  the  action  of  Judges,  result  in 
the  discouragement  of  legitimate  negligence  cases.  The 
last  time  I  was  before  this  Bar  Association,  a  year  ago, 
I  had  occasion  to  allude  to  the  effect  of  judicial  discretion 
on  the  administration  of  the  law  in  a  sister  State.  Since 
that  time  I  have  had  my  attention  called  to  the  effect  of 
the  practical  abolition  of  negligence  law  in  a  sister  State. 
I  do  not  believe,  in  the  light  of  all  these  appalling  calami- 
ties that  we  have,  we  should  do  anything  that  would 
discourage  negligence  litigation,  but  I  believe  we  should 
do  something  to  discourage  ambulance  chasing.  Now, 
it  seems  to  me,  if  that  report,  in  the  place  of  allowing  the 
Court  to  fix  the  compensation,  and  insisting  practically  it 
should  do  it  every  time,  had  recommended  that  in  every 
negligence  case  the  plaintiff  after  the  conclusion  of  the 
case  should  be  called  before  the  Court  and  examined  by 
the  Court  as  to  the  methods  by  which  the  attorney  for 
the  plaintiff  had  acquired  the  case,  and  subjecting  that 
attorney  to  forfeiture  of  his  compensation  if  he  had  solic- 
ited the  case,  we  would  have  had  something  practical  in 
the  report.  I  have  been  brought  up  under  the  old  school 
under  which  a  lawyer  was  not  to  solicit  business  at,  all, 
and  I  believe  that  is  the  doctrine  this  Association  should 
stand  for.  If  I  had  time  to  discuss  it  I  think  I  could 
point  out  very  grave  evils  that  would  follow  the  adoption 
of  the  report  that  we  recommended  yesterday,  and  I 
think  it  ought  to  be  taken  up  again  for  I  would  like  to 
see  that  report  amended,  and  the  recommendations  of 
this  Association  amended  in  the  line  of  the  suggestions  I 
have  just  made. 

The  President: 
You  make  no  motion. 
14 
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Mr.  Wales: 

I  move  that  the  matter  be  reconsidered. 

The  President: 

The  vote  of  yesterday? 

Mr.  Wales: 
Yes. 

John  Brooks  Leavitt,  of  New  York: 

Mr.  President,  I  may  say  for  the  information  of  the 
gentlemen  that  the  very  thing  he  suggests  ought  to  be  in 
the  amendment  to  the  Code  is  there. 

The  President: 

I  thought  it  was  there. 

Mr.  Wales: 

But  for  what  purpose?  To  cut  down  the  attorneys* 
compensation,  not  to  make  him  forfeit  it  if  he  solicited 
the  case. 

Mr.  Leavitt: 

Of  course,  the  committee  has  no  opposition  to  a  recon- 
sideration of  the  question ;  and  if  that  is  reconsidered  we 
will  be  prepared,  if  the  house  desires  to  interrupt  the 
order  of  business,  to  defend  the  report. 

The  President: 

Is  Mr.  Wales'  motion  to  reconsider  the  vote  on  this 
subject  seconded? 

John  Nicolson,  of  New  York : 

Mr.  President,  I  will  second  the  motion,  because  yes- 
terday afternoon  I  voted  for  the  insertion  of  the  word 
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"  substantially "  which,  if  adopted,  possibly  would  ren- 
der this  reconsideration  unnecessary.  I  think  there  are 
some  objections  to  the  bill  as  a  whole,  and  I  therefore 
second  the  motion  to  reconsider. 

Simon  W.  Rosendale,  of  Albany: 

Mr.  President,  I  move  that  the  motion  to  reconsider 
lie  on  the  table. 

Mr.  Wales: 

Mr.  President,  no  member  of  this  convention  can  stand 
up  and  say  that  he  thinks  we  gave  that  matter  a  sufficient 
consideration  yesterday,  and  if  the  recommendations  of 
this  Association  are  to  have  weight  with  the  people  mat- 
ters of  that  importance  snould  be  thoroughly  discussed 
and  carefully  considered. 

Judge  Clearwater,  of  Kingston: 

Mr.  President,  the  committee  having  this  matter  in 
charge  gave  to  it  what  it  thought  a  very  careful  consid- 
eration. It  has  no  objection  to  hearing  whatever  may  be 
said.  There  is  a  serious  and  well  considered  question  in 
the  minds  of  the  members  of  the  Association  as  to  the 
wisdom  of  the  adoption  of  this  report.  It  certainly  ought 
to  be  adopted  and  be  regarded  as  the  expression  of  the 
judgment  of  the  Association.  As  a  member  of  the  com- 
mittee who  devoted  a  great  deal  of  careful  thought  to 
the  matter  I  think  the  motion  should  be  reconsidered. 
Let  us  have  this  matter  threshed  out  now.  It  is  a  very 
important  question.  Although  I  thought  it  was  fairly 
well  considered  yesterday,  let  it  be  reconsidered. 

The  President: 

The  proper  vote  is  upon  General  Rosendale's  motion 
to  lay  the  motion  to  reconsider  on  the  table.     I  believe 
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that  is  not  properly  debatable.  Those  in  favor  of  la3ring 
the  motion  to  reconsider  on  the  table  will  please  say 
"  aye." 

The  motion  was  duly  carried. 

The  President: 

Any  other  miscellaneous  business  ? 

Lewis  L.  Delafield,  of  New  York: 

Mr.  President,  I  offer  the  following  resolution: 
"Resolved,  that  it  be  referred  to  the  Executive  Com- 
mittee to  consider  whether  the  By-Laws  should  not  be  so 
amended  as  to  require  that  notice  be  given  of  resolutions 
to  be  introduced  which  commit  the  Association  to  the 
advocacy  of,  or  opposition  to,  legislative  measures,  and 
that  if  such  committee  be  of  the  opinion  that  some  such 
amendment  should  be  made,  it  be  requested  to  bring 
such  an  amendment  before  the  Association  for  its  action." 
In  each  of  our  meetings  the  members  present  are  called 
upon  to  act  upon  resolutions  which  commit  the  Associa- 
tion either  to  the  advocacy  of  or  the  opposition  to  legis- 
lation. When  such  resolutions  emanate  from  a  commit- 
tee of  this  body  it  may  be  assumed  that  their  action,  or 
their  recommendation  may  safely  be  followed,  although  it 
is  obvious  that  in  the  case  of  some  of  these  difficult  and 
important  questions  which  are  brought  before  us,  those 
of  us  who  have  had  no  opportunity  to  examine  them 
carefully  cannot  vote  very  intelligently  upon  the  recom- 
mendation; but  there  are  cases  where  resolutions  com- 
mitting the  Association  to  a  definite  policy  emanate  from 
some  individual  member.  It  is  evident  in  such  cases,  if 
the  question  be  a  difficult  one,  the  result  reflects  rather 
the  sentiment  of  the  meeting  than  any  very  intelligent 
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Opinion.  It  seems  to  me  the  time  has  come  when  we 
should  consider  whether  motions  of  that  character  should 
be  acted  upon  without  some  notice  which  will  afford 
those  who  expect  to  attend  the  meeting  an  opportunity 
to  study  the  questions  and  to  consider  them  deliberately. 

Waldo  G.  Morse,  of  New  York: 

Mr.  President,  I  second  the  motion  for  the  reason  we 
have  a  very  good  precedent  for  the  resolution.  A  sim- 
ilar resolution  was  passed  by  the  American  Bar  Associa- 
tion some  ten  years  ago  and  it  has  worked  very  well. 
That  embodies  a  restriction  that  notice  of  the  proposed 
legislation  must  be  embodied  in  the  report  of  the  com- 
mittee which  shall  be  submitted  to  the  members  before 
the  meeting.     That  is  a  protection. 

The  President: 

Gentlemen,  you  have  heard  the  resolution  which  Mr. 
Delafield  has  offered. 

Francis  L.  Stetson,  of  New  York: 

Mr.  President,  I  am  entirely  in  harmony  with  that 
movement  and,  indeed,  I  had  prepared  or  was  already 
preparing  a  notice  of  a  constitutional  amendment  not 
exactly  the  same,  but  germane  to  it,  but  would  indicate 
what  I  should  think  would  be  the  form  of  a  resolution 
or  amendment  to  the  By-Laws,  although  the  present 
matter  could  not  be  covered  by  constitutional  provision. 
The  notice  which  I  would  read  in  that  particular  is  an 
amendment  to  the  constitution  to  be  brought  up  at  the 
next  meeting :  "  Except  by  the  vote  of  two-thirds  of  the 
members  present  at  a  meeting,  no  report  from  any  com- 
mittee appointed  at  a  previous  meeting  shall  be  acted 
upon  unless  such  report  shall  have  been  printed  and  sent 
to  the  members  of  the  Association  as  least  fifteen  days 
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prior  to  the  meeting  at  which  the  report  is  to  be  consid- 
ered."* If  that  is  done  in  the  future  we  will  all  know 
exactly  what  is  to  be  done  and  I  trust  I  can  get  the  sig- 
natures of  ten  members  of  the  Association  to  it.  The 
same  reason  that  applies  to  this  applies  in  another  degree 
to  Mr.  Delafield's  motion. 

The  President: 

You  have  heard  Mr.  Delafield's  motion.  Those  in 
favor,  please  say  "aye." 

The  motion  was  duly  carried. 

James  T.  Rogers,  of  Binghamton: 

Mr.  President,  I  am  very  sure  we  were  all  of  us  not 
only  greatly  entertained,  but  highly  edified  by  the  address 

*The  following  proposed  amendment  to  the  constitution  was 
filed  by  Mr.  Stetson: 

January  2$,  1908. 

Notice  hereby  is  given  of  the  following  proposed  amendment  to 
the  constitution,  to  be  acted  upon  at  the  annual  meeting  in  January, 
1909: 

Insert  the  following  new  article  to  be  numbered  XXII,  and 
change  article  XXII  to  XXIII. 

XXII.    Reports  of  Committees. 

Except  by  the  vote  of  two-thirds  of  the  members  present  at  a 
meeting,  no  report  from  any  committee  appointed  at  a  previous 
meeting  shall  be  acted  upon,  unless  such  report  shall  have  been 
printed  and  sent  to  the  members  of  the  Association  at  least  fifteen 
days  prior  to  the  meeting  at  which  the  report  is  to  be  considered. 

Francis  Lynde  Stetson, 
Frederic  W.  Hinrichs, 
J.  Newton  Fiero, 
Lewis  L.  Delafteld, 
Frederick  £.  Wadrams, 
Manxtel  a.  Kursheedt, 
A.  T.  Clearwater, 
George  Zabriskis, 
Theodore  Sutro, 
Chas.  M.  Hough. 
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of  Mr.  Bryce  last  evening.  It  has  seemed  to  me  that  we 
would  not  be  availing  ourselves  of  the  benefit  which  we 
should  derive  from  that  address  if  we  simply  leave  here 
with  the  pleasant  remembrance  and  without  some  direct 
effort  to  profit  by  the  suggestions  and  the  experiences 
which  were  recounted  to  us  therein.  I  have  been  con- 
strained, after  talking  with  various  members  of  the  Asso- 
ciation in  a  desultory  way,  to  prepare  a  resolution  looking 
to  some  practical  benefits  resulting  from  that  address, 
which  I  am  about  to  offer.  Every  law>'er  of  the  State 
of  New  York  knows,  and  particularly  those  of  us  who 
have  been  in  more  or  less  close  touch  with  legislation, 
that  those  safeguards  have  been  put  in  vogue  in  various 
ways  in  recent  years,  yet  one  of  the  greatest  things  we 
are  suffering  from  is  carelessness,  lack  of  preparation, 
lack  of  comprehensive  thought  and  study  upon  the  part 
of  those  who  are  proposing  and  advocating  new  legisla- 
tion. The  great  bane  perhaps  is,  while  a  trained  and 
intelligent  mind  is  directed  toward  one  purpose,  it  is 
entirely  thoughtless  of  other  results  which  may  flow  from 
the  work  which  is  being  done.  No  more  striking  con- 
crete example  can  be  found  than  in  the  work  which  has 
been  done  by  the  Legislature  and  by  the  people  within 
the  last  few  years  in  amending  a  certain  section  of  the 
Constitution.  It  may  not  be  familiar  to  all  the  members 
of  this  Association,  but  in  1905,  by  a  vote  of  some 
288,000  to  the  usual  minority,  which  always  votes  against 
an  amendment,  section  2  of  article  6  of  the  Constitution 
was  amended.  That  is  the  section  which  refers  to  the 
duties  of  the  Appellate  Division  Judges  and  the  like  and 
the  purpose  of  the  amendment  which  was  finally  sub- 
mitted to  the  people  in  1905  was  to  permit  Appellate 
Division  Judges  to  perform  the  work  of  Trial  Justices  in 
counties  outside  of  the  departments  in  which  they  reside. 
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That  amendment  was  prepared  with  care  in  so  far  as  the 
object  sought  to  be  obtained  was  concerned,  but  it  trans- 
pired last  year  that  the  gentlemen  who  had  in  charge  that 
amendment  had  not  thought  to  ascertain  whether  the 
rest  of  the  section  had  been  carefully  preserved  intact 
or  not.  Now,  the  section  in  its  closing  sentence  had  this 
provision :  "  That  Justices  of  the  Appellate  Division  in 
each  department  shall  have  power  to  fix  the  times  and 
places  for  holding  special  and  trial  terms  therein."  Being 
entirely  thoughtless  as  to  that  part  of  the  section,  because 
it  was  not  the  one  they  sought  to  affect,  the  stenographer 
or  some  other  person  inadvertently  left  out  the  words, 
"  and  trial "  so  that  the  section  as  adopted  finally  by  the 
Legislature  after  two  sessions,  and  by  the  people,  now 
reads  that  they  may  provide  rules  for  holding  Special 
Terms.  As  a  consequence  we  were  asked  in  the  Legis- 
lature last  year  to  pass,  and  did  pass,  another  amendment 
to  this  section  restoring  the  words  "  and  trial,"  and  that 
will  be  submitted  in  due  course  of  time  to  the  Legisla- 
ture of  1909  and  eventually,  by  the  cumbersome  process 
provided  by  the  Constitution,  to  the  people  to  correct 
the  mistake  which  all  of  us  inadvertently  made.  We 
have  seen  in  Albany  a  great  improvement  in  the  legfis- 
lative  bill-drafting  department,  yet  it  comes  far  short  of 
the  purpose  and  the  jgreat  needs,  as  far  as  legislation  is 
concerned,  which  is  to  impress  upon  it  at  the  outset  and 
constantly  during  its  progress  careful  study  and  investiga- 
tion and  scrutiny  of  every  kind.  Whether  the  English 
method  can  obtain  is  a  question  that  is  debatable  and 
perhaps  doubtful,  but  no  greater  work  could  be  achieved 
by  this  Association  than  to  do  something  which  will  be 
a  step  in  that  direction,  and  with  that  end  in  view  I  offer, 
Mr.  President,  this  resolution: 
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"  Resolved,  that  the  most  interesting  and  instructive 
address  of  the  Right  Honorable  James  Bryce  on  *  The 
Methods  and  Conditions  of  Legislation '  be  referred  to 
the  Committee  on  Law  Reform  to  consider  in  all  its 
phases,  and  more  particularly  as  to  whether  some  prac- 
ticable improvements  of  methods  cannot  be  established 
in  this  State  for  the  more  careful  and  thorough  prepara- 
tion and  scrutiny  of  proposed  legislation ;  said  committee 
to  report  its  conclusions  and  recommendations,  if  any, 
at  the  next  annual  meeting." 

I  offer  that  resolution  and  move  its  adoption. 

The  President: 

Gentlemen,  you  have  heard  the  motion  of  Mr.  Rogers, 
that  the  address  of  Mr.  Bryce  be  referred  to  the  Commit- 
tee on  Law  Reform  to  consider  and  report  at  the  next 
meeting.     Are  you  ready  for  the  question? 

The  resolution  was  duly  adopted. 

Francis  L.  Stetson,  of  New  York: 

Mr.  President,  bearing  on  that  I  would  like  to  offer  a 
resolution  which  I  think  will  be  adopted. 

Resolved,  that  there  be  printed  and  circulated  in 
pamphlet  form,  in  addition  to  the  publication  of  the 
annual  proceedings,  2,500  copies  of  the  address  of  the 
Right  Honorable  James  Bryce,  and  of  the  report  of  the 
several  special  committees  and  also  of  the  several  papers 
read  before  this  meeting  at  the  request  of  the 
Association. 

This  does  not  involve  great  expense,  for  the  matter 
being  in  type  will  be  printed  from  the  same  type  as  that 
which  is  contained  in  the  book. 
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The  President: 

You  would  have  them  bound  in  one  pamphlet? 

Francis  L.  Stetson,  of  New  York : 
No,  separate  pamphlets. 

The  motion  was  duly  seconded  and  carried. 

The  Secretary: 

Mr.  President,  I  present  the  following  names  handed 
to  me  for  membership  in  the  Association:  Joseph  H. 
Choate,  Jr.,  Arthur  M.  King,  Edward  T.  McLaughlin, 
Jr.,  John  E.  O'Brien,  George  W.  Glaze,  George  W. 
Elkins,  Robert  S.  Conklin,  Henry  W.  Hayden,  Harriette 
M.  Johnson  Wood,  of  New  York ;  John  Kennedy  White, 
Elmer  G.  Mansfield,  Oscar  F.  Georgi,  of  Buffalo;  Philip 
D.  Meagher,  of  Brookl3m. 

Judge  Clearwater,  of  Kingston : 

Mr.  President,  I  desire  to  offer  a  resolution  regarding 
which  there  can  be  no  difference  of  opinion,  and  which  I 
have  sought  opportunity  to  offer  when  you  were  not 
occupying  the  chair. 

The  President: 

Perhaps  I  had  better  retreat. 

Judge  'Clearwater : 

It  is  modeled  upon  the  resolution  of  Mr.  Stetson: 
Resolved,  that  there  be  printed  and  circulated  in 
pamphlet  form,  in  addition  to  the  publication  in  the 
annual  proceedings,  2,500  copies  of  the  address  of  the 
Hon.  Joseph  H.  Choate,  the  President  of  this  Associa- 
tion, and  that  the  same  be  distributed  as  the  Secretary 
shall  direct. 
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The  very  illumining,  interesting  and  important  address 
of  the  President  of  this  Association,  it  seems  to  me, 
should  receive  a  far  wider  circulation  than  it  would  ordi- 
narily receive  in  the  distribution  of  our  annual  reports. 
It  would  tend  to  correct  a  very  erroneous  impression 
that  exists  not  only  among  the  publicists  of  Continental 
Europe,  but  perhaps  over  the  entire  world.  Whatever 
may  be  the  opinion  of  the  journals  of  Continental 
Europe  and  of  the  British  Empire  as  to  the  political 
status  of  the  representatives  to  the  Conference  at  the 
Hague,  I  think  the  entire  civilized  world,  including,  sir, 
Abyssinia  and  Nigeria,  are  firmly  convinced  that  the 
United  States  was  represented  by  a  jurist  not  only  of 
eminence,  but  of  great  pre-eminence.     (Applause.) 

The  President: 
Gentlemen 


The  Secretary: 

I  do  not  know  that  you  have  a  right  to  be  heard. 
(Laughter.)  Gentlemen,  you  have  heard  the  motion 
made  by  Judge  Clearwater. 

Waldo  G.  Morse,  of  New  York: 

Mr.  Secretary,  I  should  be  glad  to  second  that  reso- 
lution if  the  mover  will  change  2,500  to  5,000,  in  view 
of  the  fact  this  pamphlet  will  undoubtedly  serve  for  inter- 
national circulation  and  the  number  should  be  greater 
than  in  other  cases. 

Judge  Clearwater: 

It  affords  me  the  greatest  pleasure  to  accept  your 
amendment 
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The  Secretary: 

Gentlemen,  you  have  heard  the  motion,  that  S,ooo 
copies  of  the  very  illumining,  interesting  and  important 
address  of  the  President  of  this  Association  be  printed 
and  distributed  as  the  Secretary  shall  direct.  Those  in 
favor  please  say  "aye." 

The  motion  was  duly  carried. 

The  President: 

Any  other  miscellaneous  business?  We  are  getting 
very  miscellaneous.  If  there  is  no  other  miscellaneous 
business  we  shall  now  have  the  pleasure  of  listening  to 
a  paper  by  William  D.  Guthrie,  of  the  New  York  Bar, 
on  "  The  Eleventh  Amendment  to  the  Constitution  of 
the  United  States."     (Applause.) 

Mr.  William  D.  Guthrie,  of  New  York,  presented  his 
paper  as  follows: 

THE  ELEVENTH  ARTICLE  OF  AMENDMENT 
TO  THE  CONSTITUTION  OF  THE  UNITED 
STATES 

Of  the  important  questions  of  constitutional  law  now 
before  the  country,  none  more  vitally  affects  the  peace 
and  harmony  of  our  dual  system  of  government  than 
that  of  the  power  of  a  federal  court  to  enjoin  a  state 
officer  from  enforcing  the  provisions  of  a  state  statute  in 
conflict  with  the  Constitution  of  the  United  States.  This 
question  usually  arises  in  connection  with  the  Eleventh 
Amendment,  which  provides  that  "  the  judicial  power 
of  the  United  States  shall  not  be  construed  to  extend  to 
any  suit  in  law  or  equity,  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens  of  another 
State,  or  by  citizens  or  subjects  of  any  foreign  State." 
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Serious  controversies  regarding  the  issue  of  injunctions 
by  federal  courts  against  state  officers  have  arisen  in 
New  York,  North  Carolina,  Alabama,  Missouri,  Kansas, 
Minnesota,  and  other  States.  A  convention  of  Attor- 
neys-General from  a  number  of  States,  held  ^t  St. 
Louis  in  September  and  October,  1907,  adopted  a 
memorial  to  the  President  and  Congress  praying  that 
the  jurisdiction  of  the  circuit  courts  of  the  United 
States  might  be  curtailed  in  respect  of  suits  brought 
to  restrain  state  officers  from  enforcing  state  laws 
or  the  orders  of  state  administrative  boards.  The 
President  in  his  annual  message  to  Congress  called 
the  matter  to  the  attention  of  that  body,  and  stated  that 
discontent  was  often  expressed  with  the  use  of  the  pro- 
cess of  injunction  by  the  courts  where  state  laws  were 
concerned.  As  soon  as  Congress  assembled,  numerous 
bills  were  introduced  proposing  to  curtail  the  power  of 
the  federal  courts  to  issue  injunctions  and  several  joint 
resolutions  to  amend  the  Constitution  of  the  United 
States  in  that  respect  were  also  introduced.  The  ques- 
tion will,  perhaps,  figure  prominently  in  the  next  presi- 
dential campaign.  It  may,  therefore,  be  useful  and 
interesting  at  this  time  to  review  the  history  of  the 
Eleventh  Amendment  in  order  to  see  what  light  it 
throws  upon  the  intention  of  its  framers.  Did  they  intend, 
in  prohibiting  suits  by  an  individual  against  a  State,  like- 
wise to  deny  to  the  courts  of  the  United  States  the  power 
to  enjoin  a  state  officer  from  enforcing  a  state  statute  in 
conflict  with  the  national  Constitution? 

In  1787  and  1788,  when  the  adoption  of  the  Constitu- 
tion was  under  consideration  by  the  people  of  the  United 
States,  conflicting  views  were  entertained  as  to  the 
suability  of  a  State  by  an  individual  for  the  recovery  of 
claims   against   it.      Hamilton,    Madison    and    Marshall 
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expressed  the  opinion  that  a  State  would  not  be  suable 
by  an  individual  under  the  Constitution  as  drafted.  A 
number  of  prominent  men,  conspicuous  among 
whom  were  Edmund  Pendleton,  Patrick  Henry-  and 
George  Mason,  were  of  opinion  that  the  language  of  the 
judicial  clause  conferred  jurisdiction  to  entertain  and  deter- 
mine such  a  suit.  Some  urged  this  as  an  objection  to  the 
Constitution.  Others,  including  James  Wilson,  of  Penn- 
sylvania, and  Edmund  Randolph,  of  Virginia,  two  of  the 
most  distinguished  lawyers  and  publicists  of  the  day 
and  members  of  the  Constitutional  Convention,  con- 
tended not  only  that  jurisdiction  was  conferred  but 
that  it  was  wise  and  necessary  that  such  jurisdiction 
should  exist,  Wilson  urged  that  "  when  a  citizen 
has  a  controversy  with  another  State,  there  ought 
to  be  a  tribunal  where  both  parties  may  stand  on  a  just 
and  equal  footing,"  and  Randolph  argued  that  the  juris- 
diction would  tend  "  to  render  valid  and  effective  exist- 
ing claims,  and  secure  that  justice,  ultimately,  which  is 
to  be  found  in  every  regular  government."  The  Con- 
stitution was  adopted  as  submitted  with  the  understand- 
ing that  amendments  would  be  promptly  proposed.  The 
First  Congress  submitted  twelve  amendments,  ten  of 
which  were  adopted,  but  the  subject  of  the  suability  of  a 
State  was  not  mentioned  in  any  of  them. 

The  question  shortly  arose  for  judicial  decision  in  an 
action  brought  by  Chisholm,  a  citizen  of  the  State  of 
South  Carolina,  against  the  State  of  Georgia  in  the 
Supreme  Court  of  the  United  States  under  its  original 
jurisdiction  (2  Dall.  419).  The  action  was  in  assumpsit 
to  recover  a  debt.  The  court  then  consisted  of  Chief 
Justice  Jay  and  Justices  Cushing,  Wilson,  Blair,  Johnson 
and  Iredell.  On  February  18,  1793,  the  court  held,  Mr. 
Justice  Iredell  alone  dissenting,  that  under  the  Constitu- 
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tion  as  originally  adopted  a  State  could  be  sued  in  that 
court    by  a  citizen  of  another   State  in   an   action   of 
assumpsit  to  enforce  the  payment  of  a  contract  debt.    This 
decision,  which  was  followed  by  the  commencement  of 
the  suit  of  Vassal  v.  Massachusetts,  created  irritation  and 
alarm  among  the  States,  and  particularly  among  those 
which    were   heavily   burdened   with    debt.      The    anti- 
Federalist   prints   were  loud   in   invectives   against   the 
decision,  which  was  termed  a  violation  of  the  sovereignty 
of  the  States,  and  it  was  declared  that  the  people  were 
"  called  upon  to  draw  their  swords  against  this  invasion 
of  their  rights."     It  has  been  said,  though  with  some 
exaggeration,  that  "  the  States  fairly  rose  in  rebellion 
against  the  decision."     Four  States  formally  protested. 
Although  Georgia  had  been  the  first  State  to  invoke  the 
original  jurisdiction  of  the  Supreme  Court,  it  neverthe- 
less refused  to  appear  in  the  Chisholm  suit  and  filed  a 
remonstrance  and  protestation  against  the  exercise  of  juris- 
diction.   After  the  decision,  it  openly  defied  the  authority 
of  the  national  judiciary.    Indeed,  it  is  stated  by  McMas- 
ter,    Cooley  and   other  writers   that   the   legislature  of 
Georgia  at  once  passed  a  law  subjecting  to  death  with- 
out benefit  of  clergy  any  officer  who  should  attempt  to 
serve  a  process  in  any  suit  against  the  State,  but  no 
record  of  any  such  statute  can  be  found.     As  has  been 
suggested,    it    was    probably    a    proposed    bill    which 
passed  only  the  lower  branch  of  the  legislature.     The 
legislatures  of  Virginia,  Massachusetts  and  Connecticut 
instructed  their  senators  and  representatives  to  secure 
the  adoption  of  an  amendment  to  the  Constitution  which 
should  prevent  suits  against  a  State  by  an  individual. 

On  February  20,  1793,  two  days  after  the  opinions  in 
Chisholm   v.   Georgia   were   delivered,   a   resolution   was 
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offered  in  the  United  States  Senate  proposing  an  amend- 
ment of  the  Constitution  in  the  following  terms : 

"  The  judicial  power  of  the  United  States  shall  not 
extend  to  any  suits  in  law  or  equity,  commenced  or 
prosecuted  against  one  of  the  United  States  by  citi- 
zens of  another  State  or  by  citizens  or  subjects  of 
any  foreign  State." 

The  proposed  amendment  was  debated  to  some  extent 
in  the  Second  Congress,  but  it  was  not  then  passed  and 
went  over  to  the  next  Congress.  In  the  Third  Congress, 
on  January  2,  1794,  Caleb  Strong,  one  of  the  Senators 
from  Massachusetts,  moved  the  adoption  of  a  resolution 
which  changed  the  form  of  the  proposed  amendment 
so  as  to  read  as  follows: 

"  The  judicial  power  of  the  United  States  shall  not 
be  construed  to  extend-to  any  suit  in  law  or  equity, 
commenced  or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  State,  or  by  citizens  or 
subjects  of  any  foreign  State." 

The  amendment  was  finally  accepted  in  this  form  on 
March  4,  1794,  and  at  once  submitted  to  the  legislatures 
of  the  several  States  for  ratification,  but  up  to  March, 

1797,  there  were  still  eight  States  which  had  not  acted, 
probably  because  the  political  clamor  had  subsided,  and 
there  was  no  longer  any  excitement  on  the  subject.  In 
fact,  Congress  had  to  request  the  President  to  communi- 
cate with  the  outstanding  States.  Finally,  in  a  message 
from   President  Adams   to  Congress   dated  January  8, 

1798,  the  proposed  amendment  was  declared  to  have 
been  ratified  by  three-quarters  of  the  States,  and  it  there- 
upon became  the  Eleventh  Article  of  Amendment  to  the 
Constitution  of  the  United  States.    New  Jersey  and  Penn- 
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sylvania  had  refused  their  ratification,  while  South  Caro- 
lina and  Tennessee  had  not  then  acted  upon  it. 

The  unusual  and  peculiar  wording  of  the  amendment 
first  attracts  attention.  Instead  of  declaring  how  the 
Constitution  shall  read  in  the  future,  it  declares  how 
it  shall  "  not  be  construed."  This  phraseology  was 
used  for  political  reasons  and  out  of  concession  to  the 
susceptibilities  of  the  advocates  of  state  rights.  Extrem- 
ists wanted  a  declaration  that  would  not  only  over- 
rule the  recent  construction  of  the  Constitution  by  the 
Supreme  Court  and  deny  that  such  a  power  had  ever 
existed,  but  would  also  oust  all  jurisdiction  in  pending  as 
well  as  future  cases.  The  amendment,  therefore,  does 
not  purport  to  amend  or  alter  the  Constitution,  but  to 
maintain  it  unchanged,  while  controlling  its  scope  and 
eflFect  by  authoritatively  declaring  how  it  shall  not  be 
construed. 

Speaking  of  the  language  of  the  amendment.  Chief 
Justice  Marshall  said  in  Cohens  v.  Virginia  (6  Wheat.  264, 
406) :  "  It  is  a  part  of  our  history,  that,  at  the  adoption  of 
the  Constitution,  all  the  States  were  greatly  indebted; 
and  the  apprehension  that  these  debts  might  be  prose- 
cuted in  the  federal  courts  formed  a  very  serious  objec- 
tion to  that  instrument.  Suits  were  instituted,  and  the 
court  maintained  its  jurisdiction.  The  alarm  was  gen- 
eral ;  and,  to  quiet  the  apprehensions  that  were  so  exten- 
sively entertained,  this  amendment  was  proposed  in  Con- 
gress, and  adopted  by  the  state  legislatures.  That  its 
motive  was  not  to  maintain  the  sovereignty  of  a  State 
from  the  degradation  supposed  to  attend  a  compulsory 
appearance  before  the  tribunal  of  the  nation,  may  be 
inferred  from  the  terms  of  the  amendment.  It  does  not 
comprehend  controversies  between  two  or  more  States, 
or  between  a  State  and  a  foreign  State.  The  jurisdic- 
15 
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tion  of  the  court  still  extends  to  these  cases :  and  in  these 
a  State  may  still  be  sued.  We  must  ascribe  the  amend- 
ment, then,  to  some  other  cause  than  the  dignity  of  a 
State.  There  is  no  difficulty  in  finding  this  cause.  Those 
who  were  inhibited  from  commencing  a  suit  against  a 
State,  or  from  prosecuting  one  which  might  be  com- 
menced before  the  adoption  of  the  amendment,  were 
persons  who  might  probably  be  its  creditors.  There  was 
not  much  reason  to  fear  that  foreign  or  sister  States 
would  be  creditors  to  any  considerable  amount,  and  there 
was  reason  to  retain  the  jurisdiction  of  the  court  in  those 
cases,  because  it  might  be  essential  to  the  preservation 
of  peace.  The  amendment,  therefore,  extended  to  suits 
commenced  or  prosecuted  by  individuals,  but  not  to  those 
brought  by  States. 

"  The  first  impression  made  on  the  mind  by  this 
amendment  is,  that  it  was  intended  for  those  cases,  and 
for  those  only,  in  which  some  demand  against  a  state  is 
made  by  an  individual  in  the  courts  of  the  Union.  If 
we  consider  the  causes  to  which  it  is  to  be  traced,  we 
are  conducted  to  the  same  conclusion.  A  general  inter- 
est might  well  be  felt  in  leaving  to  a  state  the  full  power 
of  consulting  its  convenience  in  the  adjustment  of  its 
debts  or  of  other  claims  upon  it;  but  no  interest  could 
be  felt  in  so  changing  the  relations  between  the  whole 
and  its  parts,  as  to  strip  the  government  of  the  means  of 
protecting,  by  the  instrumentality  of  its  courts,  the  Con- 
stitution and  laws  from  active  violation." 

It  will  also  be  observed  that  the  amendment  does  not 
refer  to  suits  against  a  state  by  one  of  its  own  citizens. 
This  was  undoubtedly  because  the  Constitution  did  not 
extend  the  judicial  power  of  the  United  States,  when 
dependent  upon  the  character  of  the  parties,  to  contro- 
versies between  a  state  and  its  own  citizens,  but  only  to 
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controversies  between  a  State  and  citizens  of  another 
State,  or  citizens  or  subjects  of  foreign  States.  The  dis- 
tinction between  jurisdiction  dependent  upon  the  nature 
or  subject  matter  of  the  controversy  irrespective  of  the 
character  of  the  parties,  such  as  cases  arising  under  the 
Constitution,  laws  and  treaties  of  the  United  States,  and 
jurisdiction  dependent  upon  the  character  of  the  parties 
irrespective  of  the  nature  or  subject  matter  of  the  con- 
troversy, had  probably  not  then  been  as  clearly  indicated 
as  was  subsequently  done  by  Chief  Justice  Marshall. 
The  failure  of  the  Eleventh  Amendment  to  mention  suits 
against  a  State  by  its  own  citizens  gave  rise  nearly  one 
hundred  years  later  to  the  contention  that  a  State  could 
be  sued  in  a  circuit  court  of  the  United  States  by  one 
of  its  own  citizens  in  a  case  arising  under  the  Constitu- 
tion. This  was  urged  at  the  October  Term,  1889,  in  Ham 
v.  Louisiana  and  North  Carolina  v.  Temple  (134  U.  S. 
I  and  22),  but  the  court  overruled  the  contention  and 
held  that  a  State  could  not  be  sued  by  an  individual  in  a 
United  States  court  even  in  a  case  arising  under  the  Con- 
stitution. Mr.  Justice  Bradley  delivered  the  opinion  of 
the  court.  He  criticized  the  reasoning  of  the  majority  in 
Chisholm  v.  Georgia  and  preferred  the  dissenting  opinion 
of  Mr.  Justice  Iredell  to  the  effect  that,  under  the  Con- 
stitution as  originally  adopted,  no  suit  could  be  main- 
tained against  a  State  by  an  individual  to  enforce  its  debts 
except  by  its  consent.  Mr.  Justice  Harlan,  however, 
while  concurring  in  holding  that  a  suit  directly  against 
a  State  by  one  of  its  own  citizens  to  enforce  a  debt  was 
not  within  the  judicial  power  of  the  United  States,  dis- 
approved of  the  comments  made  by  Mr.  Justice  Bradley 
upon  the  decision  in  Chisholm  v.  Georgia  as  not  necessary 
to  the  determination  of  the  case,  and  expressed  the 
opinion  that  the  prior  decision  was  based  upon  a  sound 
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interpretation   of   the    Constitution   as   that   instrument 
then  was. 

It  has  been  stated  in  opinions  of  the  Supreme  Court 
that   a   state   can   be    sued   in   a   court   of   the    United 
States    by    an    individual    if    it    waives    its    immunity 
and  consents  to  be  sued.      But  it  is  difficult  to  perceive 
how    the    consent    or    waiver    of   a    state    can,    in    any 
case  and  under  any  circumstances,  confer  upon  the  federal 
courts   jurisdiction    of   a    suit    against   it    by   a    citizen 
of  another  State  or  a  citizen  or  subject  of  a  foreign  state 
in  the  face  of  the  imperative  mandate  of  the  amendment 
that  "  the  judicial  power  of  the  United  States  shall  not  be 
construed  to  extend  to  "  any  such  suit.    It  is  true  that  the 
court  in  the  case  of  Clark  v.  Barnard  (io8  U.  S.  436,  447) 
said  that  the  immunity  of  a  state  from  suit  in  a  federal 
court   was   a   personal   privilege   which   it   might   waive 
at  pleasure  and  that  its  appearance  as  a  party  defendant 
in  a  court  of  the  United  States  would  be  a  voluntary 
submission  to  its  jurisdiction,  but  in  that  case  the  State 
intervened   as   an   actor   and   its   intervention   was   such 
that  it  could  be  treated  substantially  as  a  plaintiff  and  the 
jurisdiction  sustained  on  the  ground  that  a  state  may  sue 
an  individual  in  a  federal  court.     Although  in  the  more 
recent  case  of  Gunter  v.  Atlantic  Coast  Line  (200  U.  S. 
273,  283,  284),  Mr.  Justice  White,  delivering  the  opinion 
of  the  court,  declared  it  to  be  an  elementary  proposition 
that  a  state  could  waive  its  immunity,  it  will  be  observed 
that  in  that  case  the  suit  was  in  fact  against  an  officer  of 
the  State  of  South  Carolina,  and  that  the  State  itself  was 
not  a  party  to  the  record.    It  seems  to  me,  with  all  defer- 
ence, that  the  court  has  not  yet  squarely  passed  upon  the 
point,  nor,  so  far  as  I  know,  has  it  ever  questioned  the  fun- 
damental  principle   that   a    federal    court    cannot    exer- 
cise jurisdiction  in  any  case  to  which  the  judicial  power 
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of  the  United  States,  as  delegated  and  defined  in  the  Con- 
stitution, does  not  extend.  An  entirely  different  ques- 
tion is  presented  when  we  consider  whether  an  officer  of 
a  State  can  consent  or  be  authorized  to  consent  to  be  sued 
in  a  federal  court ;  in  other  words,  whether  he  can  waive 
the  defense  that  the  State  is  a  necessary  party.  It  does 
not  follow  that,  because  a  State  cannot  be  sued,  it  may 
not  authorize  its  agent  to  defend  without  pleading  the 
absence  of  the  real  party  in  interest,  and  the  denial  of 
jurisdiction  over  the  State  as  principal  does  not  neces- 
sarily imply  a  denial  of  jurisdiction  over  the  officer  when 
doing  or  attempting  to  do  an  illegal  act  as  its  agent  or 
representative.  So,  also,  a  different  question  is  presented 
under  the  later  amendments,  which  may  be  held  to 
have  qualified  the  Eleventh  Amendment  in  authorizing 
Congress  to  enforce  their  provisions  by  appropriate 
legislation. 

In  construing  the  Eleventh  Amendment  for  the  purpose 
of  ascertaining  its  true  intent  and  meaning,  as  indeed  in 
construing  most  of  the  provisions  of  the  Constitution  and 
its  contemporaneous  amendments,  reference  to  the  history 
and  common  law  of  England  is  generally  the  safest  guide 
as  to  what  was  understood  and  intended  at  the  time.  In 
that  history  will  be  found  the  true  sources  of  our  insti- 
tutions, for  they  are  essentially  and  predominantly  Eng- 
lish. The  legal  and  political  institutions  of  England 
were  constantly  in  the  minds  of  the  framers  and  of  the 
people.  The  common  law  had  long  been  regarded  with 
affection  and  reverence  as  the  birthright  of  Americans, 
and  the  guardian  at  once  of  their  private  rights  and 
public  liberties.  Indeed,  the  Continental  Congress, 
assembled  in  October,  1774,  had  declared  the  colonies 
entitled  as  of  right  to  the  common  law. 
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The  theory  of  the  immunity  of  a  State  or  of  the  United 
States  from  suit  by  an  individual  without  its  consent  is 
frequently  asserted  to  be  analogous  to  the  monarchical 
principle  as  to  the  immunity  of  the  king  from  suit  with- 
out his  consent  commonly  expressed  in  the  maxim  that 
"  the  king  can  do  no  wrong/'  The  idea  seems  to  have 
been  that  in  England  it  would  be  considered  an  invasion 
of  the  sovereignty  of  the  crown  and  derogatory  to  its 
dignity  to  subject  the  king  to  a  suit  by  an  individual 
except  with  his  consent,  to  be  granted  or  refused  in  his 
arbitrary  discretion.  It  is  very  doubtful  whether  any 
such  idea  finds  support  in  the  common  law  or  history  of 
England  and  the  traditional  usage  and  experience  of  that 
country,  at  least  to  the  extent  often  insisted  upon. 

On  the  contrary,  it  had  long  been  regarded  in  England 
as  settled  law  that  the  subject  was  entitled  to  an  effective 
legal  remedy  for  any  invasion  of  his  legal  rights  by  the 
king  or  the  government.  He  had  a  right  to  sue  the  king 
for  the  restitution  of  property  or  money  or  the  recovery 
of  damages  for  breach  of  contract,  and  to  sue  officers  of 
the  crown  for  any  tortious  acts.  The  practice  established 
for  centuries  had  been  to  present  to  the  king  a  petition 
praying  leave  to  sue  him,  and  the  custom  was  for  the 
king  as  of  course  to  endorse  on  the  petition  his  fiat  that 
right  be  done.  Thereafter  the  action  proceeded  as  any 
other  action  between  subject  and  subject.  This  right  was 
conceded  to  aliens  as  well  as  to  subjects.  Although  the 
leave  to  sue  was  nominally  or  theoretically  granted  as  a 
matter  of  grace  and  not  upon  compulsion,  it  was  in  fact 
the  constitutional  duty  of  the  king  to  grant  it,  and  it  was 
seldom  denied.  Under  the  common  law,  the  sub- 
ject was  entitled  as  matter  of  right  —  as  one  of  the  imme- 
morial Hberties  of  Englishmen  —  to  inform  his  king  of 
the  nature  of  any  grievance,  and  thereupon,  in  the  Ian- 
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guage  of  Blackstone,  "  as  the  law  presumes  that  to  know 
of  any  injury  and  to  redress  it  are  inseparable  in  the 
royal  breast,  it  then  issues,  as  of  course,  in  the  king's 
own  name,  his  orders  to  his  judges  to  do  justice  to  the 
party  aggrieved." 

The  nature  of  the  proceeding  under  a  petition  of 
right  has  been  passed  upon  by  the  Supreme  Court 
of  the  United  States  in  several  cases,  and  its  decis- 
ions clearly  show  that  the  remedy  is  not  to  be 
regarded  as  a  mere  matter  of  grace,  but  as  a  right 
to  sue  and  obtain  redress  in  the  class  of  cases  to 
which  it  applies.  Thus,  Chief  Justice  Marshall,  deliver- 
ing the  opinion  of  the  court  in  Marbury  v.  Madison  (i 
Cranch,  137,  162),  at  the  February  Term,  1803,  said:  "  In 
Great  Britain  the  king  himself  is  sued  in  the  respectful 
form  of  a  petition,  and  he  never  fails  to  comply  with  the 
judgment  of  his  court."  In  United  States  v.  O'Keefe  (11 
Wall.  178,  183),  the  court  at  the  December  Term,  1870, 
examined  the  nature  of  the  remedy  in  construing  the 
Act  of  Congress  of  July  27,  1868,  now  section  1068  of 
the  U.  S.  Revised  Statutes.  Mr.  Justice  Davis,  speaking 
for  the  court,  said :  "  This  valuable  privilege,  secured  to 
the  subject  in  the  time  of  Edward  the  First,  is  now  crys- 
tallized in  the  common  law  of  England.  As  the  prayer 
of  the  petition  is  grantable  ex  debito  jastitiae,  it  is  called 
a  petition  of  right,  and  is  a  judicial  proceeding,  to  be  tried 
like  suits  between  subject  and  subject.  .  .  .  It  is  of 
no  consequence  that,  theoretically  speaking,  the  permis- 
sion of  the  crown  is  necessary  to  the  filing  of  the  peti- 
tion, because  it  is  the  duty  of  the  king  to  grant  it,  and 
the  right  of  the  subject  to  demand  it.  And  we  find  that 
it  is  never  refused,  except  in  very  extraordinary  cases, 
and  this  proves  nothing  against  the  existence  of  the  right. 
.     .     .     If  the  mode  of  proceeding  to  enforce  it  be  for- 
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mal  and  ceremonious,  it  is  nevertheless  a  practical  and 
efficient  remedy  for  the  invasion  by  the  sovereign  power 
of  individual  rights."  And  in  the  case  of  Carlisle  v.  United 
States  (i6  Wall.  147,  156),  the  court  held,  that  under  the 
proceeding  known  as  the  petition  of  right  the  govern- 
ment of  Great  Britain  accorded  "  the  right  to  prosecute 
claims  against  such  government  in  its  courts  "  not  only 
to  subjects  but  to  aliens.  Later  still  in  the  famous  case 
of  United  States  v.  Lee  (106  U.  S.  196,  205),  which  was 
an  action  at  law  to  recover  the  property  known  as  the 
Arlington  National  Cemetery  from  the  possession  of  offi- 
cers of  the  United  States  government,  Mr.  Justice 
Miller,  delivering  the  opinion  of  the  court,  said :  "  It  is 
believed  that  the  petition  of  right,  as  it  has  been  prac- 
tised and  observed  in  the  administration  of  justice  in  Eng- 
land, has  been  as  efficient  in  securing  the  rights  of  suitors 
against  the  crown  in  all  cases  appropriate  to  judicial  pro- 
ceedings, as  that  which  the  law  affords  to  the  subjects  of 
the  king  in  legal  controversies  among  themselves." 

The  remedy  under  the  petition  of  right  has  continued 
unimpaired  to  the  present  time.  The  procedure  is  now 
regulated  by  the  statute  23  and  24  Victoria,  ch.  34. 
passed  July  3,  i860.  The  statute  provides  that  the 
king  by  means  of  this  proceeding  may  be  sued  at  law 
or  in  equity  as  the  particular  case  may  require,  and 
that  the  remedy  afforded  "  shall  comprehend  every  spe- 
cies of  relief  claimed  or  prayed  for  in  any  such  petition 
of  right,  whether  a  restitution  of  any  incorporeal  right, 
or  a  return  of  lands  or  chattels,  or  a  payment  of  money 
or  damages,  or  otherwise."  In  granting  or  refusing  the 
petition,  the  king  acts  under  the  advice  of  the  home 
secretary,  and  the  latter  is  responsible  to  Parliament  in 
case  he  shall  arbitrarily  or  wrongfully  advise  a  refusal. 
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The  petition  of  right,  however,  is  available  only  in  cases 
seeking  to  obtain  restitution  of  lands  or  goods,  or,  if 
restitution  cannot  be  given,  compensation  in  money,  or 
where  the  claim  arises  out  of  a  contract,  as  for  goods 
supplied  to  the  crown  or  to  the  public  service.  It 
does  not  extend  to  cases  of  torts.  If  the  king  person- 
ally should  commit  or  threaten  to  commit  a  tort,  such,  for 
example,  as  a  trespass,  he  cannot  be  proceeded  against 
in  either  a  civil  or  criminal  court,  and  the  ordinary  law 
courts  have  no  means  of  restraining  or  punishing  him 
personally  or  affording  redress  against  him  for  any  wrong 
done  by  him  personally.  Not  only  does  the  maxim  that 
"  the  king  can  do  no  wrong  "  prevent  any  ordinary  court 
from  granting  relief  against  the  king  himself,  but  the 
courts  have  no  jurisdiction  against  him  in  cases  of  tort. 

Nevertheless,  this  ancient  and  .fundamental  maxim 
never  meant  that  the  king  was  above  the  law  or  could 
violate  the  law  with  impunity,  nor  was  it  ever  understood 
in  any  such  sense  as  that  everything  done  by  the  king 
was  to  be  regarded  as  just  and  lawful.  On  the  contrary, 
it  was  fearlessly  proclaimed  in  the  days  of  Bracton  that 
the  king  was  below  the  law  and  bound  to  obey  it,  and  in 
his  coronation  oath  he  swears  to  observe  and  respect  it. 

But  whatever  might  have  been  the  personal  immunity 
of  the  king,  it  had  been  settled  at  common  law  long  prior 
to  the  adoption  of  the  Constitution  that  such  immunity 
did  not  extend  to  any  officer  or  servant  of  the  crown. 
The  very  exemption  of  the  king  from  responsibility  before 
the  courts  in  cases  of  torts  conclusively  established  the 
personal  responsibility  of  some  officer  or  servant  of  the 
crown,  and  the  direction  or  authority  of  the  king  did  not 
constitute  any  warrant  or  defense  for  a  wrongful  and 
illegal  act  done  by  any  such  officer  or  servant. 
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As  the  Supreme  Court  said  in  the  case  of  Langford  v. 
United  States  (loi  U.  S.  341,  343):  "  The  English  maxim 
does  not  declare  that  the  government,  or  those  who 
administer  it,  can  do  no  wrong;  for  it  is  a  part  of  the 
principle  itself  that  wrong  may  be  done  by  the  govern- 
ing power,  for  which  the  ministry,  for  the  time  being,  is 
held  responsible."  The  boast  of  Englishmen  for  cen- 
turies had  been  that  no  officer  of  the  government  was 
above  the  ordinary  law.  Professor  Dicey  says  in  his  inter- 
esting lectures  at  Oxford  as  a  successor  of  Blackstone  in 
the  Vinerian  Professorship :  "  In  England  the  idea  of  legal 
equality,  or  of  the  universal  subjection  of  all  classes,  to 
one  law  administered  by  the  ordinary  courts,  has  been 
pushed  to  its  utmost  limit.  With  us  every  official,  from 
the  prime  minister  down  to  a  constable  or  a  collector  of 
taxes,  is  under  the  same  responsibility  for  every  act  done 
without  legal  justification  as  any  other  citizen.  The 
reports  abound  with  cases  in  which  officials  have  been 
brought  before  the  courts,  and  made,  in  their  personal 
capacity,  liable  to  punishment,  or  to  the  payment  of 
damages,  for  acts  done  in  their  official  character  but  in 
excess  of  their  lawful  authority.  A  colonial  governor, 
a  secretary  of  state,  a  military  officer,  and  all  subordi- 
nates, though  carrying  out  the  commands  of  their  offi- 
cial superiors,  are  as  responsible  for  any  act  which  the 
law  does  not  authorize  as  is  any  private  and  unofficial 
person."  And  Anson  in  his  Law  and  Custom  of  the  Con- 
stitution points  out  that  the  English  Constitution  "  has 
never  recognized  any  distinction  between  those  citizens 
who  are  and  those  who  are  not  officers  of  the  State  in 
respect  of  the  law  which  governs  their  conduct  or  the 
jurisdiction  which  deals  with  them."  In  the  famous  case 
of  Entick  v.  Carrington,  1765,  reported  by  Hargrave  in  19 
State  Trials,    1030,    1073,   ^  secretary   of   state   sought 
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immunity  as  an  officer  of  the  crown  from  a  suit  for  dam- 
ages by  pleading  reasons  of  State  for  an  unlawful  act, 
but  Lord  Chief  Justice  Camden  declared  that  "with 
respect  to  the  argument  of  State  necessity  or  a  distinc- 
tion that  has  been  aimed  at  between  State  offences  and 
others,  the  common  law  does  not  understand  that  kind 
of  reasoning,  nor  do  our  books  take  notice  of  any  such 
distinctions."  And  one  hundred  years  later,  in  the  case 
of  Feather  v.  The  Queen,  1865  (6  B.  &  S.  Q.  B.  257,  297), 
Lord  Chief  Justice  Cockburn  declared  that  "  no  authority 
is  needed  to  establish  that  a  servant  of  the  crown  is 
responsible  in  law  for  a  tortious  act  done  to  a  fellow  sub- 
ject, though  done  by  the  authority  of  the  crown,  a  posi- 
tion which  appears  to  us  to  rest  on  principles. which  are 
too  well  settled  to  admit  of  question,  and  which  are  alike 
essential  to  uphold  the  dignity  of  the  crown  on  the  one 
hand,  and  the  rights  and  liberties  of  the  subject  on  the 
other." 

Moreover,  the  rule  of  respondeat  superior  does  not  apply 
to  the  king.  The  conclusive  legal  presumption  is  that 
the  king  can  do  no  legal  wrong,  and  this  leads 
to  the  further  conclusive  presumption  that,  in  the 
eye  of  the  law,  he  cannot  authorize  or  direct  a  wrong. 
Every  executive  officer  of  the  crown  is,  therefore,  treated 
as  if  he  were  a  principal,  and  as  such  is  held  personally 
responsible  whenever  any  legal  right  of  the  subject  has 
been  invaded  by  him,  although  he  may  have  acted  under 
the  direct  order  of  the  king  and  even  in  his  presence. 
The  civil  irresponsibility  of  the  king  for  tortious  acts 
could  not  have  been  maintained  with  any  show  of  justice 
if  the  officers  and  agents  of  the  crown  had  not  been  held 
personally  responsible  for  any  illegal  acts  committed  by 
them,  and  if  the  king  had  not  been  compelled  to  act 
through   responsible   agents.     From   the   earliest   times 
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it  has  been  deemed  essential  that  the  king  should 
always  act  through  an  officer  or  servant,  in  order  that 
there  might  be  some  one  upon  whom  responsibility  could 
be  fastened.  Lord  Coke  declares  in  his  Institutes  that 
"  the  king,  being  a  body  politique,  cannot  command  but 
by  matter  of  record."  Custom  and  statute  early  required 
that  all  executive  acts  to  which  the  sovereign  was  of 
necessity  a  party  should  be  done  in  certain  forms  and 
authenticated  by  the  signature  or  seal  of  some  officer. 
The  intervention  of  an  officer  is  always  necessary. 
In  fact,  some  minister  or  officer  of  the  crown  can  be 
held  fully  responsible  for  any  illegal  act.  Anson  states 
"  that  there  is  hardly  anything  which  the  sovereign  can 
do  without  the  intervention  of  written  forms,  and  nothing 
for  which  a  minister  is  not  responsible." 

Although  the  cases  in  England  against  officers  of  the 
crown  were  generally  at  law,  there  can  be  no  reasonable 
doubt  that  the  Court  of  Chancery,  at  the  time 
the  Constitution  was  adopted,  had  full  power,  by 
means  of  the  writ  of  injunction,  to  restrain  an  officer 
of  the  crown  from  violating  the  law  where  the  remedy 
at  law  in  a  suit  for  dan^ages  or  for  possession  of  property, 
real  or  personal,  would  have  been  wholly  inadequate  and 
ineffective.  The  great  state  trial,  known  as  the  Case  of 
the  B ankers f  in  which  Lord  Somers  was  overruled  by  the 
House  of  Lords,  left  no  doubt  as  to  the  principle 
and  the  jurisdiction  of  the  courts  in  suits  against 
crown  officers.  As  Professor  Goodnow  has  shown 
in  his  able  and  interesting  work  on  Comparative  Adminis- 
trative Law,  the  English  courts  had  long  been  accus- 
tomed in  one  way  or  another  to  control  servants  of  the 
crown  and  executive  officers  of  the  government  and  to 
compel  them  to  obey  the  law.  All  the  great  writs,  which 
were  at  first  prerogative  writs,  had  been  originally  issued 
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to  control  administrative  or  judicial  officers.  Such  was 
the  function  of  mandamus,  habeas  corpus,  quo  warranto, 
prohibition.  Injunctions,  it  is  true,  seem  rarely  to  have 
been  made  use  of  in  England  as  a  means  of  preventing 
administrative  action,  and  only  a  few  cases  can  be  found 
where  it  was  so  used,  but,  on  settled  principles,  any 
administrative  or  executive  officer  threatening  to  do  any 
illegal  act  which  would  injure  the  individual  in  his  prop- 
erty rights  was  amenable  to  the  jurisdiction  of  courts  of 
equity  in  controversies  requiring  its  intervention. 

It  is  also  true  that  no  cases  are  to  be  found  in  England 
where  officers  have  been  held  responsible  in  damages  for 
enforcing  an  act  of  Parliament  or  have  been  restrained 
from  carrying  its  provisions  into  effect,  but  this,  of 
course,  is  the  result  of  the  legislative  sovereignty  of 
Parliament  and  of  the  fact  that  there  are  no  constitutional 
limitations  imposed  upon  it.  Nevertheless,  the  same  prin- 
ciples which  make  government  officers  in  England  subject 
to  the  ordinary  law  and  the  ordinary  courts  tor  any 
illegal  act  done  or  threatened  would  clearly  authorize  the 
issue  of  injunctions  restraining  the  enforcement  of  an 
unconstitutional  statute  if  there  were  any  constitutional 
limitations  upon  the  legislative  power  of  the  English 
Parliament.  Thus,  for  example,  a  colonial  statute,  or 
a  municipal  or  administrative  rule,  by-law  or  ordinance 
in  conflict  with  an  act  of  Parliament  would  be  illegal 
and  void,  and,  within  settled  principles,  its  enforce- 
ment could  be  restrained  if  other  grounds  of  equity  juris- 
diction existed. 

In  the  light  of  the  long  settled  and  well-known  rules  of 
the  common  law,  establishing  the  distinction  between 
suits  against  the  king  under  the  petition  of  right  and 
suits  against  officers  of  the  crown  for  violating  the  legal 
rights  of  individuals,  it  is  most  significant  and  persuasive, 
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if   not   convincing,    that   the   framers   of   the    Eleventh 
Amendment    confined    its    language    to    suits    directly 
against  a  State  and  did  not  attempt  to  prohibit  suits 
against  officers  of  a  State  when  acting  as  its  representa- 
tives.   They  could  hardly  have  intended  that  such  a  prin- 
ciple as  that  '*  the  king  can  do  no  wrong  "  should  have 
any  place  in  our  system  of  government  to  the  prejudice 
of  the  constitutional  nghts  of  individuals.     "We   have 
no  king  to  whom  it  can  be  applied."    They  surely  did  not 
intend  to  afford  less  protection  and  less  redress  against 
the  invasion  of  the  rights  of  citizens  by  those  in  power 
than  was  afforded  in  monarchical  England  to  the  subjects 
of  the  king.    They  could  not  have  been  ignorant  of  the 
famous  cases  which  had  established  the  legal  responsi- 
bility  of  all    officers    of   the    English    government    and 
their  subordination  to  the  jurisdiction  of  the  ordinar)' 
courts  of  justice.     They  clearly  contemplated  that  state 
statutes  might  be  passed  in  conflict  with  the  Constitution 
of  the  United  States  and  that  these  statutes  would  neces- 
sarily have  to  be  enforced  or  attempted  to  be  enforced  by 
state  officers.    They  must  have  appreciated  that  if  state 
officers,  as  agents  of  their  respective  states,  were  granted 
immunity  from  suit  in  a  court  of  the  United  States  because 
they  were  acting  for  and  on  behalf  of  their  States,  the 
Constitution  could  in  many  respects  be  rendered  ineffec- 
tive and  nugatory.     The  failure  to  prohibit  suits  against 
officers  of  a  State  must,  therefore,  have  been  intentional. 
It  is  highly  improbable  that  any  one  at  the  time  conceived 
that  the  language  adopted  was  broad  enough  to  pro- 
hibit suits  against  officers  of  a  State.     On  the  contrary, 
it  is  proper  to  assume  that  the  framers  of  the  Eleventh 
Amendment  did  not  intend  to  permit  an  officer  of  a  State, 
while  acting  under  the  color  or  excuse  of  an  unconsti- 
tutional state  statute,  to  invade  or  deny  any  right  guar- 
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anteed  by  the  Constitution  of  the  United  States  and  be 
immune  from  suit  in  a  court  of  the  United  States  merely 
because  he  was  acting  in  a  representative  capacity  as  an 
agent  of  the  State.  The  courts  of  the  United  States 
were  specially  charged  with  the  preservation  of  the 
Constitution,  so  far,  indeed,  as  it  can  be  preserved  by 
judicial  authority.  The  Federalist  shows  how  clearly 
it  was  contemplated  that  the  federal  courts  were  to 
have  power  to  overrule  state  statutes  in  manifest  con- 
travention of  the  Constitution.  If  state  officers  were 
withdrawn  from  the  jurisdiction  of  the  national  courts, 
their  oath  to  support  the  Constitution  of  the  United 
States  might  become  a  mere  empty  ceremony  of  no 
enforceable  obligation  or  sanction.  If  officers  of  a  State 
could  not  be  sued  in  equity  in  a  federal  court  to  enjoin 
the  enforcement  of  unconstitutional  state  statutes,  many 
of  the  provisions  of  the  Constitution,  of  equal  authority 
with  the  Eleventh  Amendment,  might  not  be  effectually 
enforceable  except  by  the  grace  of  the  States.  The 
prohibitions  against  the  States,  which  existed  when  the 
Eleventh  Amendment  was  adopted,  such  as  that  no  State 
shall  emit  bills  of  credit,  or  make  anything  but  gold  and 
silver  coin  a  tender  in  payment  of  debts,  or  pass  any 
bill  of  attainder,  or  any  ex  post  facto  law,  or  any  law 
impairing  the  obligation  of  contracts,  or  lay  imposts  or 
duties  on  imports  or  exports,  might  to  a  great  extent  be 
nullified  and  rendered  practically  ineffective,  if  officers 
of  a  State  could  not  be  sued  in  a  federal  court.  Indeed, 
the  thirteenth,  fourteenth  and  fifteenth  amendments 
would  be  deprived  of  a  great  part  of  their  intended  effect 
if  state  officers  enforcing  unconstitutional  state  laws  and 
clothed  with  the  power  of  the  State  could  not  be  sued  in 
a  federal  court.  As  each  of  these  subsequent  amend- 
ments,   however,   provides   that    '*  Congress    shall    have 
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power  to  enforce  this  article  by  appropriate  legislation/' 
it  has  been  suggested  that  this  provision  may  be  con- 
strued as  limiting  the  prohibition  of  the  Eleventh  Amend- 
ment and  empowering  Congress  to  confer  on  the  courts 
of  the  United  States  jurisdiction  of  suits  against  States  or 
state  officers  as  an  appropriate  means  of  enforcing 
the  later  amendments.  Mr.  Justice  Shiras  referred 
to  this  view  in  the  case  of  Prout  v.  Starr  (188  U.  S. 
537>  543)  2i^d  said :  "  Much  less  can  the  Eleventh 
Amendment  be  successfully  pleaded  as  an  invincible  bar- 
rier to  judicial  inquiry  whether  the  salutary  provisions 
of  the  Fourteenth  Amendment  have  been  disregarded 
by  state  enactments." 

The  courts  of  the  United  States,  and  of  the  several 
States  have  generally  adopted  and  applied  the  English 
common  law  as  to  the  amenability  of  executive  and  admin- 
istrative officers  to  the  jurisdiction  of  the  ordinary  courts 
and  their  personal  responsibility  for  any  illegal  acts  done 
by  them  or  under  their  direction.  There  is  no  longer 
any  question  but  that  the  Eleventh  Amendment  does  not 
shield  state  officers  from  suits  at  law  in  a  court  of  the 
United  States  to  recover  damages  for  any  invasion  of  pri- 
vate rights  under  the  color  of  an  unconstitutional  statute, 
or  to  recover  possession  of  real  property  in  the  custody 
of  such  officers.  The  rule  is  axiomatic  that  no  officer 
in  this  country  is  so  high  that  he  is  above  the  Constitu- 
tion of  the  United  States,  and  that  no  officer  of  the  law, 
state  or  national,  may  violate  it  under  the  color  or 
excuse  of  a  statute,  national  or  state,  in  conffict  with  its 
provisions.  The  fact  that  an  officer  has  acted  on 
behalf  of  a  State  under  the  direction  or  authority  of 
an  unconstitutional  statute  or  under  the  orders  of  a 
superior  constitutes  no  defense  to  an  action  for  resti- 
tution  or   for   damages   for   any  invasion   of  individual 
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rig^hts  any  more  than  the  command  of  the  king  or 
the  prime  minister  would  constitute  a  defense  in  Eng- 
land. The  alleged  law  is  treated  as  a  nullity  and  abso- 
lutely void  for  all  purposes,  except  perhaps  as  nega- 
tiving the  existence  of  malice  or  bad  faith  or  criminal 
intent.  Bui  it  confers  no  warrant  or  authority  and 
affords  no  protection. 

The  fundamental  reasoning  upon  which  these  conclu- 
sions are  based  is  that  the  State,  the  abstract  political 
entity,  can  speak  and  act  only  by  valid  laws,  that  an  uncon- 
stitutional statute  cannot  be  its  legal  act,  that  it  cannot, 
legally  speaking,  authorize  any  act  in  conflict  with  the 
Constitution,  and  that  no  officer  of  a  State,  not  even  the 
governor,  can  have  any  legal  duty  or  executive  function 
to  disregard  or  violate  the  Constitution,  and  that  what- 
ever wrong  is  attempted  in  its  name  is  to  be  con- 
clusively imputed  to  its  officer,  who  cannot  plead  his 
representative  capacity.  The  distinction  between  the 
government  of  a  State  and  the  State  itself  is  elucidated 
by  Mr.  Justice  Matthews  in  the  leading  case  of  Poindexter 
V.  Greenhow  (114  U.  S.  270,  290). 

More  difficult,  however,  are  questions  which  arise  in 
connection  with  suits  in  equity  to  restrain  state  officers 
from  enforcing  state  statutes  alleged  to  be  unconstitu- 
tional. The  plainest  principles  of  justice  would  seem  in 
many  cases  to  require  a  preventive  remedy,  for  it  might 
be  of  vital  importance  that  an  officer  be  restrained  from 
doing  an  unlawful  act  to  the  irreparable  injury  of  the 
individual.  Manifestly,  it  would  be  unfair  and  unjust  to 
tell  the  latter  that  he  must  wait  until  his  rights  have  been 
violated  or  his  property  confiscated  or  destroyed.  .  This 
point  was  first  presented  to  the  Supreme  Court  in  1824 
in  the  case  of  Osborn  v.  Bank  of  the  United  States  (9 
Wheat.  738).  It  was  then  declared,  in  one  of  Chief  Jus- 
16 
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tice  Marshall's  famous  opinions,  that  notwithstanding 
the  Eleventh  Amendment,  a  circuit  court  of  the  United 
States  had  jurisdiction  in  equity  to  restrain  a  state  offi- 
cer from  executing  or  enforcing  an  unconstitutional 
state  statute  when  to  execute  it  would  violate  rights  and 
privileges  of  a  complainant  guaranteed  by  the  Constitu- 
tion of  the  United  States,  and  work  irreparable  damage 
and  injury  to  him,  for  which  no  plain,  adequate  or  com- 
plete remedy  could  be  had  at  law. 

The  general  doctrine, of  the  Osbom  case  has  never  been 
departed  from,  and  it  has  sustained  numerous  suits 
which  have  protected  property  rights  from  the  enforce- 
ment of  state  statutes  in  conflict  with  the  Constitution 
of  the  United  States.  It  is  no  exaggeration  to  say 
that  this  doctrine  has  more  than  any  other  rendered 
the  Constitution  an  effective  shield  against  oppressive, 
tyrannical  and  confiscatory  legislation  and  compelled  tfie 
States  to  obey  the  supreme  law  of  the  Constitution.  The 
reasoning  of  Chief  Justice  Marshall  is  very  logical 
and  lucid,  and  it  is  most  convincing.  If,  as  was  then 
conceded  as  indisputable,  the  privilege  or  immunity 
of  the  State  as  principal  was  not  communicated  to 
the  officer  as  agent,  and  if  an  action  at  law  would 
lie  against  the  officer  in  which  full  compensation 
ought  to  be  made  for  a  legal  injury  resulting  from 
any  unlawful  act  done  in  pursuance  of  an  unconstitu- 
tional and  void  statute,  there  existed  no  reason  why  the 
preventive  power  of  a  court  of  equity  should  not  equally 
apply  to  such  an  officer  or  why  it  should  not  restrain 
him  from  the  commission  of  a  wrong  which  it  would 
punish  him  for  committing.  "  If,"  continues  the  Chief 
Justice,  "  the  party  before  the  court  would  be  responsible 
for  the  whole  injury,  why  may  he  not  be  restrained  from 
its  commission,  if  no  other  party  can  be  brought  before 
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the  court  ?  "  It  is  pointed  out  that  the  very  fact  that  the 
State  could  not  be  sued  was  a  reason  for  permitting  the 
suit  to  proceed  in  its  absence  against  the  officer  or  agent. 
Thus,  we  have  another  example  of  how,  in  the  evolution  of 
legal  principles,  the  same  causes  produce  the  same  results. 
As  in  England  the  fact  that  the  king  cannot  be  sued  in 
the  ordinary  courts  for  a  wrong  leads  to  the  rule  that 
his  immunity  or  irresponsibility  is  not  to  be  extended  to 
his  servants  or  agents  and  that  the  latter  are  to  be  held 
personally  liable  for  whatever  they  do  under  the  king's 
orders  in  violation  of  the  legal  rights  of  an  individual,  so 
with  us  the  fact  that  the  State  cannot  be  sued  in  a  fed- 
eral court  leads  to  the  rule  that  its  immunity  or  irre- 
sponsibility is  not  to  be  extended  to  its  officers  and  that 
they  are  suable  as  responsible  principals,  even  when  acting 
under  a  state  statute  and  as  its  agents  or  representatives. 
Chief  Justice  Marshall  also  said  in  the  Osborn  case 
that  the  court  thought  it  might  "  be  laid  down  as  a  rule 
which  admits  of  no  exception,  that,  in  all  cases  where 
jurisdiction  depends  on  the  party,  it  is  the  party  named 
in  the  record.  Consequently  the  Eleventh  Amendment, 
which  restrains  the  jurisdiction  granted  by  the  Constitu- 
tion over  suits  against  States,  is,  of  necessity,  limited  to 
those  suits  in  which  a  State  is  a  party  on  the  record. 
The  amendment  has  its  full  effect,  if  the  Constitution  be 
construed  as  it  would  have  been  construed  had  the  juris- 
diction of  the  court  never  been  extended  to  suits  brought 
against  a  State,  by  the  citizens  of  another  State,  or  by 
aliens.  The  State  not  being  a  party  on  the  record,  and 
the  court  having  jurisdiction  over  those  who  are  parties 
on  the  record,  the  true  question  is  not  one  of  jurisdic- 
tion, but  whether,  in  the  exercise  of  its  jurisdiction,  the 
court  ought  to  make  a  decree  against  the  defendants; 
whether  they  are  to  be  considered  as  having  a  real  inter- 
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est,  or  as  being  only  nominal  parties."  This  reasoning 
was  reaffirmed  by  the  Supreme  Court  as  late  as  1872  in 
the  case  of  Davis  v.  Gray  (16  Wall.  203,  220),  which  was 
a  suit  against  the  Governor  of  the  State  of  Texas.  But, 
it  has  since  been  repudiated  in  later  cases,  and  the  court 
has  declared  that  "it  must  be  regarded  as  a  settled  doc- 
trine of  this  court,  established  by  its  recent  decisions, 
that  the  question  whether  a  suit  is  within  the  prohibition 
of  the  Eleventh  Amendment  is  not  always  to  be  deter- 
mined by  reference  to  the  nominal  parties  on  the  record  " 
(In  re  Ayers,  123  U.  S.  443,  487.) 

It  may,  nevertheless,  be  interesting  to  re-examine  the 
doctrine  enunciated  by  Chief  Justice  Marshall  and  to 
inquire  whether,  after  all,  it  does  not  embody  the  true 
and  sound  rule  which  should  govern  this  question, 
particularly  in  view  of  the  fact  that  the  cases  which  have 
departed  from  his  reasoning  have  failed  to  indicate  any 
definite  criterion  to  guide  us  in  determining  when  a  suit 
against  a  state  officer  is  or  is  not  to  be  deemed  a  suit 
against  a  State  within  the  true  meaning  of  the  Eleventh 
Amendment.  The  question  should  be  considered  as  if  the 
jurisdiction  of  the  federal  courts  had  never  been  extended 
to  suits  by  an  individual  against  a  State.  The  controlling 
inquiry  in  a  suit  against  a  state  officer  ought 
logically  to  be  whether  the  relief  or  remedy  sought  can 
be  granted  in  the  absence  of  the  State  as  a  party  defend- 
ant; in  other  words,  whether  it  is  or  is  not  a  necessary 
and  indispensable  party,  to  be  determined  by  the  result 
or  burden  of  the  judgment  which  may  be  entered.  If, 
for  example,  the  suit  is  to  enjoin  the  enforcement  of  an 
unconstitutional  statute  regulating  rates  or  imposing 
taxes,  it  must  be  presumed  that  the  State  has  not 
authorized  the  wrong,  that  it  can  have  no  legal 
concern   or  interest  in  a  void   enactment   of  its   legis- 
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lature,  and  that  it  cannot  be  heard  to  assert  any  right  to 
have  its  officers  violate  the  Constitution  of  the  United 
States  for  its  benefit.  If,  on  the  other  hand,  the  relief 
or  remedy  sought  will  affect  the  property  rights  or  funds 
of  the  State,  or  compel  it  to  pay  its  debts,  or  require 
the  specific  performance  of  a  contract  by  the  State,  or 
the  doing  or  omitting  to  do  any  act  by  the  State,  the 
court  must  needs  hold  that  it  is  a  necessary  and  indis- 
pensable party,  and  that,  as  it  cannot  be  sued  in  a 
federal  court  for  want  of  jurisdiction  over  it,  the  suit 
must  be  dismissed.  This  dismissal,  however,  would  not 
be  for  want  of  jurisdiction  or  judicial  power  over  the 
individual  state  officer  as  defendant,  nor  because  the  suit 
was  against  the  State  —  for  the  State  was  not  a  party 
and  its  presence  was  sought  to  be  dispensed  with  —  but 
because  the  State  was  an  indispensable  party  defendant 
and  the  suit  could  not  proceed  in  its  absence.  The  result 
of  recurring  to  this  view  would  be  to  simplify  the  con- 
sideration of  many  cases  and  reconcile  much  conflicting 
reasoning.  We  would  then  have  a  definite  and  logical 
criterion  to  guide  us  in  cases  against  state  officers.  If 
the  court  found  that  the  State  was  not  a  necessary  and 
indispensable  party,  the  issue  in  such  cases  would  be 
narrowed  to  the  inquiry  whether  the  relief  should  be 
granted  within  established  principles  o\  equity  juris- 
prudence and  procedure. 

The  Supreme  Court  has  held  that  notwithstanding 
the  general  principle  that  a  court  of  equity  has 
no  jurisdiction  of  a  bill  to  stay  criminal  proceedings, 
nevertheless  it  may  enjoin  a  state  officer  from  institut- 
ing such  proceedings  where  property  rights  are  about 
to  be  invaded  and  destroyed  through  the  instrumental- 
ity of  an  unconstitutional  statute  providing  for  its 
enforcement  by  criminal  proceedings.     The  jurisdiction 
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of  a  court  of  equity  ought  not  to  be  ousted  simply 
because  the  State  has  authorized  its  officers  to  enforce 
unconstitutional  regulations  affecting  property  rights  by 
a  criminal  instead  of  a  civil  action.  The  nature  of  an 
essentially  civil  question  or  controversy,  such  as  one 
between  shippers  or  passengers  on  the  one  side  and  a 
railroad  company  on  the  other  as  to  the  reasonableness  of 
rates,  cannot  be  changed  by  legislative  fiat.  The  exer- 
cise of  such  a  jurisdiction  to  restrain  criminal  proceedings 
has  been  found  necessary  in  many  recent  cases  where  a 
defense  on  a  criminal  trial  before  a  jury  would  afford  no 
fair  or  adequate  protection  to  those  whose  property 
rights  were  affected.  The  litigation,  for  example,  under 
a  bill  in  equity  to  restrain  the  enforcement  of  an 
unconstitutional  criminal  statute  regulating  rates  presents 
a  controversy  of  a  civil  nature  with  the  officer  and  not 
with  the  State,  and  the  only  question  is  whether  a  court 
of  equity  should  intervene  or  leave  those  against  whom 
criminal  proceedings  are  threatened  to  their  defense  by 
demurrer  to  the  indictment  or  trial  on  the  merits.  The 
latter  will  always  be  done  when  a  defense  at  law  will  afford 
reasonably  fair  and  adequate  protection.  But  when  a 
defense  at  law  will  not  afford  due  protection  and  irre- 
parable injury  to  property  is  threatened,  there  exists  no 
reason  why  a  court  of  equity  should  not  intervene  in  such 
a  case  and  grant  protection  and  relief. 

It  may  seem  to  many  doubtful  whether  the  two  leading 
cases  which  are  now  attracting  so  much  attention,  namely, 
In  re  Ayers  (123  U.  S.  443)  and  Fitts  v.  McGhee  (17^ 
U.  S.  516),  necessarily  presented  any  question  under  the 
Eleventh  Amendment  and  whether  they  should  not 
have  been  disposed  of  solely  upon  the  ground  that  a 
court  of  equity  ought  not  to  have  enjoined  the  threat- 
ened suits  or  prosecutions.    Neither  of  the  suits  in  equity 
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discussed  in  these  two  cases  would  probably  have  been 
maintainable  under  the  general  principles  of  equity  juris- 
prudence even  if  the  State  had  been  suable  in  a  court  of 
the  United  States,  for  no  irreparable  injury  was  threat- 
ened, and  the  opportunity  of  defense  at  law  seemed  to 
afford  reasonable  protection. 

The  question  of  the  right  to  sue  a  state  officer  to 
restrain  the  enforcement  of  an  unconstitutional  statute 
regulating  the  rates  and  charges  of  railroad  companies 
is  now  pending  in  some  of  its  aspects  before  the  Supreme 
Court  in  important  cases  involving  statutes  of  Minne- 
sota and  North  Carolina.  These  cases  have  been  fully 
and  ably  argued  and  are  under  advisement,  and  they  may 
lead  to  a  reconsideration  of  some  of  the  reasoning  in  the 
prior  cases.  A  comprehensive  decision  may,  therefore, 
shortly  be  delivered  which  shall  remove  some  of  the 
reasons  for  the  existing  misunderstanding,  prejudice  and 
conflict  between  the  state  and  federal  courts. 

The  time  at  our  disposal  renders  it  impossible  to 
consider  the  many  great  and  interesting  cases  which  have 
arisen  under  the  Eleventh  Amendment  and  which  fre- 
quently carry  us  into  the  realm  of  public  law  and  states- 
manship. The  leading  decisions  are,  of  course,  in  the 
Supreme  Court,  but  many  instructive  opinions  will  be 
found  in  the  lower  federal  courts.  The  constant  increase 
of  governmental  functions  and  of  interference  with  indi- 
vidual liberty  and  action  is  certain  to  be  a  fruitful  source 
of  litigation  in  the  future  and  to  call  for  frequent  con- 
sideration of  the  scope  of  the  Eleventh  Amendment. 

In  discussing  the  subject  of  suits  to  restrain  the  enforce- 
ment of  state  statutes  alleged  to  be  unconstitutional,  we 
should  not  overlook  or  pass  unnoticed  the  attempts  made 
in  recent  enactments  regulatmg  rates  to  coerce  or  intimi- 
date railroad  and  other  public  service  corporations  into 
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immediate  obedience  and  abandonment  of  their  constitu- 
tional right  to  appeal  to  the  courts,  by  imposing  upon 
them  enormous  and  unreasonable  fines  and  penalties,  or 
by  threatening  them  with  the  forfeiture  of  the  protection 
of  the  government.  Heavy  fines  or  penalties  are  attached 
to  each  violation  of  the  law;  and  as  the  transactions  of 
these  corporations  are  generally  very  numerous,  disobedi- 
ence of  the  statute,  if  only  in  good  faith  for  the  purpose  of 
testing  its  validity,  would  in  a  few  days  involve  the  risk  of 
bankruptcy.  The  avowed  or  ill-concealed  purpose  of 
these  fines  and  penalties  and  of  the  resort  to  the  criminal 
law  is  to  prevent  any  interference  by  the  courtis  of  equity. 
The  idea,  advanced  in  many  quarters  and  under  many 
disguises,  seems  to  be  that  corporations  shall  be  outlawed 
unless  they  consent  to  abandon  their  right  to  appeal 
to  the  courts  for  protection  against  unconstitutional 
statutes  and  void  and  oppressive  enactments.  This  spirit 
is  quite  widespread.  For  example,  while  the  federal 
employer's  liability  act,  recently  declared  unconstitu- 
tional by  the  Supreme  Court  of  the  United  States, 
was  under  advisement  by  that  court,  the  President 
in  his  Jamestown  speech  criticised  the  railroad  com- 
panies for  having  contested  the  validity  of  the  statute 
and  suggested  that  "  the  law  should  be  such  that  it  will 
be  impossible  for  the  railroads  successfully  to  fight  it 
without  thereby  forfeiting  all  right  to  the  protection  of 
the  Federal  Government  under  any  circumstances." 

The  courts  have  repeatedly  pointed  out  that  the 
owners  of  property  devoted  to  a  public  use  are  entitled 
to  a  fair  and  adequate  judicial  investigation  if  they  con- 
tend that  the  rates  or  charges  prescribed  by  a  legislature 
are  unreasonable  and  confiscatory.  This  is  but  recog- 
nizing that  the  owners  of  railroads  and  other  properties 
are   entitled   to  a  day   in   court,  just   as  the  humblest 
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person  is  entitled  to  his  day  in  court  when  his  consti- 
tutional and  vested  property  rights  are  invaded  by  the 
government.  If  the  private  property  of  the  individual 
be  taken  for  a  public  use,  it  would,  of  course,  be 
obviously  unfair  and  unjust  to  permit  the  legislature 
to  say  conclusively  what  should  be  paid  to  him  and  deny 
him  any  adequate  remedy  in  the  courts  to  review  the 
legislative  fiat.  The  same  principle  applies  to  public 
service  corporations.  They  are  entitled  to  appeal  to  the 
courts  to  pass  upon  the  validity  of  any  legislation  which 
attempts  to  compel  them  to  render  services  at  a  rate 
iixed  by  the  legislature  if  they  contend  that  such  rate  is 
unreasonably  low  and  confiscatory ;  and  pending  the  judi- 
cial investigation,  they  ought  not  to  incur  the  risk  of 
accumulating  penalties.  The  New  York  Public  Utilities 
Act  of  last  year  recognizes  this  in  principle.  But  instead 
of  granting  a  hearing  or  providing  for  any  judicial  pro- 
ceeding in  which  the  reasonableness  of  the  statutory  rates 
may  be  promptly  investigated,  the  constant  effort  seems 
to  be  to  render  resort  to  the  courts  so  dangerous 
that  property  owners  will  abandon  their  right  to 
a  day  in  court  rather  than  take  the  risks  involved 
in  allowing  penalties  to  accrue  and  accumulate,  which 
might  subject  their  property  to  confiscation.  Thus, 
in  the  recent  New  York  gas  statute,  declared  uncon- 
stitutional by  the  United  States  circuit  court,  no  judi- 
cial investigation  was  afforded  and  the  penalties  imposed 
were  at  the  rate  of  $i,ooo  for  each  overcharge  or  viola- 
tion of  the  law.  As  the  Consolidated  Gas  Company  alone 
had  upwards  of  390,000  customers,  an  overcharge  on 
only  one  month's  bills,  pending  an  attempt  to  test  the 
law  in  good  faith,  would  involve  the  fabulous  total  of 
$390,000,000  in  penalties,  or  nearly  five  times  the  value 
of  the  whole  property  of  the  company.     In  fact,  if  the 
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New  York  statute,  at  least  in  this  respect,  is  not  nulli- 
fied by  the  Supreme  Court  on  the  pending  appeal,  the 
Consolidated  Gas  Company  may  be  absolutely  ruined 
for  having  asserted  its  legal  right  to  a  fair  judicial  investi- 
gation before  being  compelled  to  accept  what  it  insisted 
and  what  the  court  has  so  far  held  was  a  confiscatory 
and  unreasonable  rate;  that  is  to  say,  for  daring  to  insist 
on  its  day  in  court.  The  Kansas  statute  regulating  stock- 
yards, which  was  declared  unconstitutional  by  the 
Supreme  Court,  imposed  penalties  which  might  have 
aggregated  $15,000,000  in  one  day,  or  nearly  twice  the 
value  of  all  the  property  of  the  stockyards  company. 
The  recent  railroad  statute  in  North  Carolina  imposes 
fines  which  would  amount  to  $2,500,000  per  day,  and  in 
a  few  days  would  bankrupt  the  railroad  companies.  The 
Minnesota  railroad  statute  imposes  penalties  which  in  one 
month  might  aggregate  several  hundred  million  dollars. 

Speaking  of  these  penalties.  United  States  Circuit 
Judge  Lochren  justly  said :  "  There  is  no  question  but 
that  such  legislation  is  vicious,  almost  a  disgrace  to  the 
civilization  of  the  age,  and  a  reproach  upon  the  intelli- 
gence and  sense  of  justice  of  any  Legislature  which  could 
enact  provisions  of  that  kind." 

If  any  such  policy  of  coercion  and  intimidation 
can  possibly  be  enforced  by  the  state  or  national 
governments,  in  any  form  or  under  any  subterfuge 
whatever,  we  shall  no  longer  be  living  under  a  consti- 
tional  government  with  effective  guaranties  of  individual 
rights  and  liberties.  If  Congress  or  a  state  legislature 
can  compel  any  class  to  submit  to  an  unconstitutional 
statute  by  imposing  ruinous  fines  and  penalties,  or 
other  provisions  intended  to  operate  in  terrorem^ 
or  by  threatening  to  deprive  them  of  the  protection  of 
the    government,    then    the    constitutional    limitations 
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imposed  by  the  people  can  be  readily  circumvented  and. 
nullified,  and  our  supposed  rights  and  liberties  will  exist 
only  in  the  grace  or  self-restraint  of  legislatures.     One 
class  is  selected  to-day,  but  another  class  will  be  selected 
to-morrow,  depending  only  on  the  interest  or  prejudice 
or  temptation  or  caprice  of  the  temporary  majority.    Such 
an   exercise  of  arbitrary  and  irresponsible  power  is  in 
utter  conflict  with  the  whole  theory  of  our  institutions- 
and    in    utter    disregard   and   defiance    of   those    funda- 
mental and  immutable  principles  of  justice  under  which 
alone  can  free  governments  exist  or  endure.     As  Chief 
Justice  Marshall  said  in  the  famous  case  of  Marbury  v. 
Madison  —  and  the  court  was  then  facing  a  hostile  Execu^ 
tive,   a  hostile  Congress   and   a  hostile   public   opinion 
— "  The  very  essence  of  civil  liberty  certainly  consists 
in  the  right  of  every  individual  to  claim  the  protection 
of  the  laws  whenever  he  receives  an  injury.     One  of  the 
first  duties  of  government  is  to  afford  that  protection. 
.    .     .     The  government  of  the  United  States  has  been 
emphatically  termed  a  government  of  laws  and  not  of 
men.    It  will  certainly  cease  to  deserve  this  high  appella- 
tion if  the  laws  furnish  no  remedy  for  the  violation  of  a. 
vested  legal  right." 

Some  of  the  bills  now  pending  before  Congress  pro- 
pose to  deprive  the  federal  courts  of  the  power  to  issue 
preliminary  injunctions  in  these  cases.  This  would  be  a 
policy  fraught  with  immeasurable  danger  to  propert)r 
interests  as  well  as  to  personal  liberty.  It  would  fre- 
quently amount  to  a  complete  denial  of  justice.  Ruin 
might  readily  attend  the  delay  of  litigation.  But, 
undoubtedly,  some  reform  is  called  for.  There  can 
be  no  question  but  that  preliminary  injunctions- 
against  the  enforcement  of  state  statutes  regulating 
public    service    corporations    should    never    be    granted 
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without  prior  notice  to  the  representatives  of  the  peo- 
ple,  and  full  opportunity  to  be  heard,  and  then    only 
upon    the    clearest    showing    of    threatened    irreparable 
injury  pending  the  delay  of  a  full  hearing  on  the  merits. 
Such  cases  ought  not  only  to  be  given  the  earliest  pos- 
sible hearing,  but  the  courts  should  insist  that  both  sides 
proceed  with  the  utmost  expedition  in   the  taking  of 
testimony.     A  hearing  in  open  court  and  not  before  a 
master  would  greatly  facilitate  this  result.      The  people 
are  entitled  to  a  speedy  determination  of  the  questions 
involved  in  order  that  they  may  promptly  have  the  benefit 
of  the  statute  if  it  be  constitutional  or  that  they  may  at 
once  amend  it  if  it  be  unconstitutional.     There  is  no 
reason  why  in  the  majority  of  cases  such  a  suit  should 
not  be  ready  for  final  hearing  and  actually  heard  within 
sixty   days   or   why   it   should   not   be   finally   disposed 
of  in  the  appellate  courts  within  less  than  a  year.     It 
should  have  preference  on  all  calendars.    The  expedition 
act  of  Congress,  applicable  to  cases  arising  under  the 
Anti-Trust  and  Interstate  Commerce  Laws,  would  furnish 
a  good  model  for  cases  involving  the  validity  of  state 
laws.    The  conditions  which  now  confront  the  people  in 
many  States,   where   statutes   regulating   public   service 
corporations  are  often  tied  up  for  years  by  litigation,  tend 
to  create  discontent,  impatience  and  dissatisfaction  with 
the  courts  and  to  engender  a  desire  for  revolutionary 
change  from  an  intolerable  situation.     Laws  regulating 
public  utilities  are  often  essential  for  protection  against 
those  who  otherwise  would  have  the  power  of  making 
a  prey  of  the  necessities  of  the  people,  and  it  is  simply 
disgraceful  that  the  enforcement  of  such  laws   can  be 
delayed  by  litigation  for  years  after  their  enactment.    As 
the   delays   in   our   criminal   procedure   are   crying  for 
remedy,   so   the   delays   in   this   class   of   litigation  are 
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equally  crying  for  immediate  and  effective  relief.  It  is  of 
paramount  importance  that  the  people  should  be  con- 
vinced that  they  can  procure  in  the  courts,  and  especially 
in  the  federal  courts,  a  prompt  determination  of  all 
litig^ation  affecting  the  validity  of  legislation  regelating 
public  service  corporations  which  they  or  their  representa- 
tives have  deemed  necessary  for  their  protection  against 
extortion  or  oppression. 

But,  above  all  other  considerations,  stands  the  necessity 
for  maintaining  the  absolute  confidence  of  the  people  at 
large  in  the  wisdom  and  impartiality  of  the  federal  judges, 
who  are  so  often  called  upon^  to  determine  the  validity 
of  state  statutes  alleged  to  conflict  with  the  Constitution 
of  the  United  States  and  in  so  doing  to  administer  justice 
as  between  the  State  and  the  individual  —  as  between 
the  majority  and  the  minority.    It  must  surely  be  a  matter 
of  profound  concern  to  us  as  lawyers,  that  all  laymen 
.should  appreciate  that  the  exercise  of  this  jurisdiction 
by  the  federal  courts  is  necessary  for  the  preservation 
and  perpetuation  of  the  Constitution,  and  that  it  is  right 
and  just  that   every   citizen   should   have   the  privilege 
of  appealing  to  the  national  courts  for  the  protection  of 
rights  and  liberties  guaranteed  to  him  by  the  national 
Constitution.     Equally  important  is  it  that  the  people 
should  appreciate  that  in  entertaining  suits  to  restrain  the 
enforcement  of  state  laws  alleged  to  be  unconstitutional, 
the  federal  judges  are  only  performing  their  duty  accord- 
ing to  their  oath  of  office,  which  in  the  noble  language 
prescribed   in    1789  pledges   them   "to   administer   jus- 
tice without  respect  to  persons,"  to  "  do  equal  right  to 
the  poor  and  to  the  rich,"  and  to  "  faithfully  and  impar- 
tially  discharge   and   perform "    their   duty    "  agreeably 
lo   the    Constitution   and   laws   of   the   United    States." 
An  examination  of  the  cases  in  which  injunctions  have 
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been  granted  against  the  enforcement  of  state  laws  must 
satisfy  any  candid  mind  that  in  the  great  majority  of 
cases  the  power  has  been  impartially  exercised,  with 
tact,  discretion  and  prudence,  and  that  such  injunctions 
have  only  been  granted  when  property  rights  seemed  to 
be  threatened  with  irreparable  injury.  It  would  be  too 
much  to  expect  infallibility  in  all  these  cases,  but  errors 
-are  corrected  on  appeal. 

Assaults  upon  our  judiciary  and  unwarranted  and 
unjust  criticism  of  our  judges  undermine  the  people's 
trust  in  the  courts  and  threaten  the  whole  structure  of 
our  civilization.  The  United  States  judges  are  justly 
-sensitive  to  public  opinion  and  distressed  by  unjust  and 
ignorant  criticism.  They  know  how  important  it  is  that 
they  should  retain  public  confidence.  They  realize, 
as  their  opinions  constantly  show,  that  "  next  to  doing 
right,  the  great  object  in  the  adnv*«istr?/.ion  of  puMic 
justice  should  be  to  give  public  satisfaction."  But  they 
cannot  sacrifice  truth  to  popularity,  the  Constitution  to 
present  expediency.  Those  who  assail  the  federal  judges 
should  bear  in  mind  that  the  founders  in  their  wisdom 
•constituted  the  judicial  power  our  bulwark  against  unad- 
vised, hasty  and  tyrannical  action  on  the  part  of  those 
in  power  and  our  shield  from  "  those  sudden  and 
strong  passions  to  which  we  are  exposed,"  and  which, 
if  unchecked  and  unrestrained,  may  lead  to  ruin.  How- 
ever unpopular  and  disagreeable  the  task  may  be  of 
setting  aside  an  act  of  Congress  or  of  a  state  legis- 
lature, however  painful  it  must  be  to  any  just  man  to 
become  the  subject  of  calumny,  a  federal  judge  has  no 
choice,  no  discretion,  no  will  of  his  own,  but  must  hear 
and  decide  according  to  his  conscience  every  case  sub- 
mitted to  him  within  the  jurisdiction  of  his  court  as  con- 
ferred and  imposed  by  the  Constitution  and  laws  of  the 
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United  States.  Let  us  always  bear  in  mind  the  lofty 
words  of  the  great  Chief  Justice  in  the  case  of  Aaron  Burr, 
his  decision  in  which  excited  so  much  public  prejudice 
and  clamor  one  hundred  years  ago,  when,  speaking  of  the 
duty  of  a  judge,  he  said :  *'  If  he  has  no  choice  in  the 
case;  if  there  is  no  alternative  presented  to  him  but  a 
dereliction  of  duty,  or  the  opprobrium  of  those  who 
are  denominated  the  world,  he  merits  the  contempt  as 
well  as  the  indignation  of  his  country,  who  can  hesitate 
which  to  embrace."     (Applause.) 

The  President: 

Gentlemen,  this  very  important  subject  which  has  been 
presented  by  Mr.  Guthrie  in  his  valuable  paper  is  now 
open  for  discussion. 

Edward  B.  Whitney,  of  New  York: 

Mr.  President,  there  are  many  things  in  Mr.  Guthrie's 
paper  with  which  I  entirely  agree.  It  has  interested  me 
very  much  as  showing  that  it  might  liven  up  the  proceed- 
ings here  if  we  followed  more  the  custom  of  having 
papers  which  are  in  the  nature  of  argument  on  contro- 
versies now  pending  in  the  Courts.  As  Mr.  Guthrie  has 
said,  the  main  subject  of  his  paper  has  been  twice  argued 
in  the  Supreme  Court  of  the  United  States  at  consider- 
able length,  and  a  decision  is  expected  on  almost  any 
Monday,  which  will  very  likely  throw  new  light  upon 
the  entire  controversy.  There  are  one  or  two  things 
that  I  think  I  could  add  that  would  perhaps  throw  a  little 
light  on  it.  One  is  that  the  question  is  not  one,  as  I 
understand  it,  of  the  right  to  an  injunction  to  protect  an 
individual  or  company  from  a  confiscatory  raid,  but  it  is 
a  question  as  to  what  Court  the  suit  for  the  injunction 
should  be  brought  in.     The  case  of  Osborne  against  the 
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United  States  Bank  is  rather  remarkable  as  being  the 
only  one,  so  far  as  I  remember,  in  which  the  opinion  of 
Chief  Justice  Marshall  has  ever  been  overruled,  but  the 
opinion  —  the  ground  on  which  that  decision  was  based 
—  has  been  overruled  since  by  the  Supreme  Court.  The 
question  now  before  the  Supreme  Court,  and  which  they 
are  considering,  is,  the  right  to  bring  a  suit  against  a  law 
officer  of  the  State  to  prevent  him  from  instituting  a  suit 
himself  in  the  Courts  of  the  State  from  the  decision  in 
which  suit  an  appeal  would  lie  to  the  Supreme  Court  of 
the  United  States.  So  that  the  question  presented  is, 
whether  a  person  or  corporation  complaining  that  a 
State  law  is  unconstitutional  has  a  choice  of  forum, 
whether  to  bring  the  suit  for  the  purpose  of  establishing 
that  claim  in  the  Courts  of  the  State,  or  in  the  Courts 
of  the  United  States,  thus  giving  a  choice  of  forum  to 
the  complainant,  whereas  the  State  has  no  choice  of  forum, 
but  must  sue  in  its  own  Courts  if  at  all.  That  is  the 
precise  question  which  the  Attorney-General  of  Minne- 
sota brought  before  the  Supreme  Court  in  order  to  ascer- 
tain what  his  duties  and  rights  were  as  Attorney-General. 
He  has  been  arrested  and  in  a  habeas  corpus  proceeding 
that  point  is  being  considered.  It  is  a  question  on  which 
there  has  been  so  much  conflict  of  dictum  that  it  is  per- 
haps hardly  worth  while  to  speculate  what  the  Supreme 
Court  will  decide.  But  another  question  to  which  Mr. 
Guthrie  has  alluded  came  up  in  that  case,  which  was  very 
interesting,  and  that  was  the  question,  what  is  going  to 
happen  to  the  unfortunate  person  or  corporation  who  is 
subjected  to  so  many  penalties  by  reason  of  the  neces- 
sary delay  during  the  time  when  the  question  is  being 
considered  by  the  Courts,  whether  the  act  which  contains 
the  penalties  is  or  is  not  constitutional.  I  think  it  is  a 
compliment  to  the  present  Governor  of  this  State  and 
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the  Legislature  of  this  State  that  the  precise  provision 
which  Mr.  Guthrie  advocated,  namely,  that  the  penalty 
should  be  suspended  while  a  suit  was  in  progress  which 
would  become  heavy  if  decided  against  the  corporation, 
has  been  inserted  in  the  Public  Service  Commission  Law 
of  the  State.  The  Attorney-General  of  Minnesota  was 
asked  on  the  argument  by  one  of  the  Justices  of  the 
Supreme  Court  what  would  happen  to  the  corporation 
when  these  tremendous  penalties  were  put  on  it,  exces- 
sive penalties;  and  his  answer  was,  that  the  excessive 
penalties,  if  they  were  excessive,  were  void,  whether  the 
rest  of  the  act  was  void  or  not,  and,  therefore,  could  not 
be  enforced.  Then  the  question  was  asked  him  what 
would  happen  if  the  penalties  were  not  so  excessive  as 
to  be  unconstitutional  but  were  excessive  enough  to  be 
very  annoying,  and,  nevertheless,  the  act  might  turn  out 
to  be  valid,  and  the  Attorney-Generars  answer  to  that 
was,  that  the  injunction  which  the  corporation  got  was 
no  protection  at  all  against  such  penalties  because  it 
merely  would  prevent  him  during  the  pendency  of  the 
suit,  and  until  it  was  decided,  from  bringing  suits  for 
those  penalties,  but  as  soon  as  the  suit  was  decided,  if 
it  turned  out  the  law  was  constitutional,  it  would  then 
be  his  duty  to  bring  an  action  for  all  of  them  that  had 
been  incurred  during  the  entire  period.  And  one  of  the 
leading  counsel  present  from  the  State  of  Missouri  said 
that  that  had  been  his  own  experience;  that  he  had  once 
obtained  an  injunction  very  similar  to  the  one  of  which 
Mr.  Guthrie  has  spoken,  enjoining  the  bringing  of  suits 
for  penalties  during  the  time  that  he  was  testing  the  con- 
stitutionality of  the  law,  and  when  he  got  through  and 
it  turned  out  that  his  company  was  not  protected  because 
the  law  was  constitutional,  then  the  Attorney-General 
did  bring  suit  for  the  penalties  that  he  had  been  enjoined 
17 
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from  bringing-  meanwhile,  and  he  was  asked  what  hap- 
pened. He  said  he  had  to  go  to  the  Legislature  and  get 
an  amnesty  bill  passed.  He  found  that  was  the  only 
remedy.  So  nothing  very  much  is  to  be  gained  that  way. 
I  want  to  say  one  thing  for  the  Legislature  of  this  State, 
which  has  been  charged  by  Mr.  Guthrie  with  having  sub- 
jected a  single  corporation  to  $390,000,000  of  penalties  a 
month  or  a  year,  I  forget  which,  that  that  is  on  a  con- 
struction of  the  penalty  law  which  has  been  disputed. 
It  is  not  claimed,  I  believe,  by  the  State,  that  the  law 
bears  any  such  construction,  and  it  seems  to  me  more 
probable  that  the  penalty  under  that  statute  is  only  a 
thousand  dollars  as  often  as  the  Attorney-General  con- 
siders it  wise  to  institute  proceedings.  So  that  reflection 
on  the  present  Governor  of  the  State  and  his  legislation 
I  do  not  think  is  one  that  is  correct.  There  are  some 
very  interesting  passages  in  Mr.  McMaster's  history  of 
the  United  States  showing  under  what  circumstances  the 
Supreme  Court  made  this  decision  in  Osborn  against  the 
United  States  Bank.  It  appears  that  in  181 9  they 
decided  the  case  of  McCulloch  against  Maryland,  which 
case,  as  you  all  remember,  held  that  the  United  States 
Bank  could  not  be  taxed  by  the  State.  The  State  of 
Ohio,  which  had  then  recently  come  into  the  Union  and 
which  was  about  as  much  a  frontier  State  as  Wyoming 
or  Idaho  might  recently  have  been  regarded,  announced 
that  it  intended  to  tax  the  United  States  Bank  whether 
McCulloch  against  Maryland  was  considered  by  the 
Supreme  Court  to  be  the  law  or  not,  and  so  it  provided 
a  procedure  by  which  the  State  officers  should  go  into 
the  United  States  Bank,  seize  its  property  and  carry  it 
off  without  any  judicial  proceedings,  and  by  which  there 
should  be  no  remedy  whatever  provided  in  the  State 
law  against  them.     McMaster  gives  a  very  interesting 
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description  of  how  they  did  seize  the  property  of  the 
United  States  Bank  and  made  off  with  it  and  all  the 
excitement  that  occurred  in  Ohio  and  Kentucky,  where 
there  was  a  similar  performance,  I  believe.  But  after- 
wards, when  a  case  came  up  in  a  peaceable  way  to  the 
Supreme  Court  and  the  Attorney-General  of  the  State 
of  Virginia,  I  think  it  was,  was  proposing  to  bring  an 
ordinary  action  at  law  under  such  circumstances  that  the 
question  could  reach  the.  Supreme  Court  of  the  United 
States  by  appeal  in  an  orderly  way,  the  Supreme  Court 
said  that  the  reasoning  of  Judge  Marshall  had  been  over- 
ruled. Since  then  they  have  said  so  many  different 
things  about  it  that  we  will  have  to  wait  until  some  Mon- 
day, which  is  expected  to  come  around  soon,  to  know 
just  where  we  stand  on  that  subject.  I  think  Mr.  Guth- 
rie's very  able  argument  throws  valuable  additional  light 
on  the  subject,  and  I  hope  he  will  have  copies  of  it  printed 
and  sent  to  the  Supreme  Court  Judges  of  the  United 
States  so  that  they  will  have  the  benefit  of  it  in  preparing 
their  opinion. 

The  President: 

Does  any  other  gentleman  wish  to  be  heard.  I  would 
like  to  ask  Mr.  Whitney  one  question,  how  long  it  has 
been  proper  to  speak  of  the  Governor  of  the  State  of 
New  York  and  his  legislation?  I  thought  the  legislative 
power  was  vested  in  the  Senate  and  Assembly. 

Mr.  Whitney: 

At  the  time  of  the  legislation  to  which  I  referred  the 
gentleman  was  not  the  Governor. 

The  President: 
Nor  the  Legislature. 
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Mr.  Whitney: 

Nor  the  Legislature,  but  he  was  a  prominent  member 
of  the  State  Bar  Association,  and  I  spoke  of  his  legisla- 
tion somewhat  in  the  same  way  that  we  speak  of  our 
legislation  which  we  claim  to  originate  and  pass,  but,  as 
matter  of  fact,  I  very  much  doubt  whether  the  Governor 
personally  drew  all  the  clauses  that  have  been  referred 
to  by  Mr.  Guthrie. 

The  President: 
I  hope  not. 

Mr.  Whitney: 

I  think  probably  they  would  have  been  drawn  better. 

Frederic  W.  Hinrichs,  of  New  York: 

Mr.  President,  I  would  like  to  say  one  word  on  this 
subject.  Some  of  you  may  possibly  know  that  I  am 
classed  with  those  who  are  rather  radical  upon 
this  question  just  now  agitating  the  public  mind. 
I  want  to  say,  as  far  as  Mr.  Guthrie's  paper  is  con- 
cerned, that  it  is  the  ablest  presentation  of  that  side 
of  the  case  that  I  have  ever  heard.  It  is  novel  in  its 
utterances.  I  do  not  for  a  moment  doubt  his  sincerity 
and  his  appeal  on  behalf  of  the  great  corporations  is 
something  which  even  stirred  my  blood,  but  at  the  same 
time  I  cannot  forget  I  had  a  friend  some  fifteen  years 
ago  who  was  suffering  from  nervous  prostration.  He 
lost  his  health,  he  also  lost  his  mind.  He  was  asked  to 
join  a  large  and  well-known  monopoly,  the  oil  monopoly. 
He  was  a  manufacturer  of  oil,  refiner  of  oil.  He  refused 
to  do  it.  They  said,  "  Very  well,  unless  you  come  into 
our  combination,"  or  they  intimated  as  much,  "that  is 
the  end  of  your  business.'*  And  it  was  the  end  of  his 
business  by  reason  of  the  fact  that  they  could  undersell 
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him,  and  by  reason  of  the  further  fact  that  there  were 
secret  combinations  formed  between  the  carrying  com- 
panies and  those  who  were  producing  the  oil.  Was 
there  any  remedy  accorded  to  my  friend?  Were  the 
Courts  of  the  United  States  open?  The  State  Courts 
were  open,  but  he  did  not  have  the  facts,  but  those  have 
eventually  been  discovered.  That  course  of  conduct  on 
the  part  of  these  great  big  combinations. which  have  been 
incorporated  by  our  States,  and  which  are,  therefore, 
subject  to  the  control  of  the  States,  those  questions 
have  remained  secret.  No  hearing  in  the  Courts  because 
there  was  no  knowledge  of  the  facts.  Firm  after  firm, 
manufacturer  after  manufacturer,  was  ruined  by  virtue 
of  that  most  cruel  and  hateful  conduct  on  behalf  of  those 
who  were  given  favors  and  withholding  favors  from 
others.  There  seems  to  me  nothing  more  heartless  in 
the  policy  of  business  than  that  kind  of  policy  which  pre- 
vailed for  a  long  time,  now  being  checked,  of  giving 
favors  to  those  who  could  very  well  afford  to  get  along 
without  them  and  withholding  favors  from  others  who 
were  not  so  well  able  to  stand  alone.  It  is  for  that  reason 
that  the  people  are  agitated  upon  that  subject  and  that 
we  ask  for  some  more  stringent  measures.  I  believe  that 
some  of  the  penalties  are  entirely  too  severe.  I  believe 
that  justice  is  not  always  accorded  to  those  big  combina- 
tions, and  hearings  in  the  Court  sometimes  are,  by  pop- 
ular clamor  at  least,  refused.  I  would  not  have  these 
great  penalties  in  the  shape  of  fines.  I  would  have  these 
acts  designated  as  crimes  punishable  by  imprisonment, 
and  it  is  only  by  imprisonment  that  we  can  check  this 
wrong,  and  that  it  is  a  wrong  I  believe  a  majority  of  the 
American  people  believe.  It  is  going  to  enter  into  the 
coming  Presidential  campaign;  it  is  going  to  be  an 
extremely  prominent  question,  and  we  shall  never  check 
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the  evil  by  mere  fine.  These  fines  in  their  accumulation 
will  indeed  ruin  certain  corporations.  There  is  no  question 
about  that,  if  they  be  carried  out,  but  even  then  I  doubt 
whether  great  fines  will  check  the  evil.  Many  men  will 
pay  fines,  many  institutions  have  the  power  of  transfer- 
ring the  payment  of  those  fines  upon  the  people  at  large. 
For  instance,  such  a  great  big  monopoly  as  the  oil  trust 
can  do  that.  If  they  have  eventually  to  pay  the  great 
fine  imposed  upon  them  by  Judge  Landis,  they  can  easily 
transfer  the  penalty  to  the  people;  but  when  it  comes  to 
going  behind  prison  bars,  they  cannot  transfer  that 
penalty,  and  that  is  the  only  remedy  which  will  ultimately 
satisfy  the  American  people,  and  the  only  one  that 
will  bring  about  reform.  I  thank  you  very  much. 
(Applause.) 

A.  D.  Wales,  of  Binghamton: 

Mr.  President,  I  most  heartily  concur  with  the  gentle- 
man who  has  just  spoken  and  applaud  the  ability,  learning 
and  eloquence  displayed  by  Mr.  Guthrie  in  his  paper. 
It  enlightens  me  on  a  good  many  points.  There  were 
some  things  about  it,  however,  that  excited  my  astonish- 
ment because  I  did  not  dream  that  the  expansive  power 
of  the  human  heart  was  so  great  in  sympathy  for  these 
oppresed  corporations.  That  such  a  Jeremiad  could  be 
written  in  their  behalf  excited  my  unbounded  admiration. 
But  there  was  one  thing,  one  expression  that  the  learned 
gentleman  used  quite  frequently;  he  said  when  they  in 
good  faith  came  forward.  I  have  fought  those  powers 
all  my  life  and  I  never  ran  against  good  faith  in  anything 
they  had  anything  to  do  with.  There  is  something  fanciful 
in  the  cry  that  the  plutocracy  of  this  country  is  raising, 
the  horrible  crime  of  arraying  class  against  class.  Well, 
I  always  put  the  gentleman  that  gets  that  phrase  off  in 
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a  class  by  himself,  and  I  know  where  he  comes  from.  He 
would  have  you  assume  that  the  French  Revolution  was 
produced  by  arraying  class  against  class.  The  French 
Revolution  was  produced  by  the  plutocracy  because  they 
did  not  have  a  demagogue  and  an  orator  in  each  town 
of  France  arraying  class  against  class.  Now,  with  regard 
to  this  matter,  of  this  sympathy  for  the  great  fine.  I 
would  like  to  ask  the  gentleman  who  has  spoken  on  that 
subject,  does  anybody  believe  that  the  laws  imposing 
those  vast  fines  were  passed  in  good  faith?  I  have  exam- 
ined that  kind  of  legislation,  and  any  fool  at  all  posted  on 
the  Constitution  and  the  fundamental  rights  of  man  could 
see  every  one  of  them  bristling  with  unconstitutional 
clauses  put  in  there  by  ingenious  constitutional  lawyers 
so  that  the  law  might  be  declared  void.  Does  anybody 
dream  that  this  fine  against  the  Standard  Oil  Company 
will  ever  be  collected?  Not  at  all.  The  only  good  it 
will  ever  serve  is  to  cause  these  appeals  for  sympathy 
for  these  oppressed  corporations.  Then  another  thing, 
you  must  not  criticise  the  Courts.  Gentlemen,  if  the 
liberties  of  this  people  are  ever  stolen  they  will  be  stolen 
not  by  the  United  States  judiciary,  but  by  the  State 
judiciary ;  and  if  their  action  is  not  worthy  of  commenda- 
tion, we  do  not  want  anybody  in  our  system  of  govern- 
ment that  is  not  subject  to  criticism.  I  made  a  remark 
about  the  examination  of  the  defendant.  They  practi- 
cally abolished  that  provision  of  the  Code  up  in  our 
section  of  the  State,  and  every  one  of  these  great  corpo- 
rations that  my  friend  is  so  afraid  will  be  oppressed, 
every  practicing  lawyer  knows  that  they  come  into 
Court  with  the  scales  of  justice  ready  to  tip  in  their  favor. 

The  President: 

Perhaps  we  had  better  let  the  Supreme  Court  of  the 
United   States   decide   this   question   on    Monday.     Our 
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time  is  closely  occupied  and  getting  short  and  there  is 
a  very  important  matter  coming  on  this  afternoon  in 
which  a  distinguished  gentleman  from  a  distant  State 
has  done  us  the  favor  to  come  here  and  take  part  in  the 
discussion,  and  I  want  to  suggest  to  gentlemen  that  I 
do  not  think  the  hour  of  adjournment  ought  to  be  post- 
poned beyond  half-past  two.  This  is  Saturday  afternoon 
and  I  shall  insist,  so  far  as  I  can,  that  the  business  pro- 
ceed promptly  at  half-past  two,  when  the  question  on  the 
land  title  registration  ought  to  be  taken  up.  A  motion 
to  take  a  recess  will  be  in  order. 

On  motion  of  Mr.  Stetson  recess  was  taken  until  half- 
past  two  o'clock. 


AFTERNOON  SESSION. 

Saturday,  January  25,  1908. 
The  President: 

The  Association  will  come  to  order. 

William  B.  Hornblower,  of  New  York: 

Mr.  President,  I  have  a  report  from  the  Special  Com- 
mittee on  the  Salaries  of  Federal  Judges  which,  with 
your  permission,  I  will  now  present. 

William  B.  Hornblower,  of  New  York,  presented  the 
report  as  follows: 

REPORT  OF  THE  COMMITTEE  ON  SALARIES 
OF  FEDERAL  JUDGES 

To  the  New  York  State  Bar  Association: 

Your  Committee,  appointed  at  the  annual  meeting  of 
the  Association  in  January,  1907,  on  the  subject  of  the 
salaries  of  Federal  Judges,  beg  leave  to  report  as  follows : 
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Your  Committee  are  unanimously  of  opinion  that  the 
present  salaries  of  the  Federal  Judges,  especially  those 
who  are  located  in  the  great  cities  of  the  country, 
are  quite  inadequate.  The  responsibilities  and  duties 
imposed  upon  the  Federal  Judges  demand  the  highest 
order  of  professional  ability.  The  Bar  and  the  Com- 
munity are  to  be  congratulated  that  the  honor  and 
dignity  of  the  office  have  been  sufficient  to  secure  the 
services  of  able  and  learned  men.  All  fair-minded  men 
will  agree,  however,  that  it  is  most  unfair  and  unjust  that 
Judges  holding  such  important  positions  and  performing 
such  valuable  services  should  receive  such  inadequate 
compensation.  The  Circuit  Judges  are  called  on,  not 
only  to  sit  at  nisi  prius  in  the  hearing  of  most  important 
law  and  equity  cases,  but  are  also  required  to  sit  in  the 
United  States  Circuit  Court  of  Appeals,  in  which  Court 
they  exercise  an  appellate  jurisdiction  fully  equal  to,  and 
in  many  respects  more  important  than  the  jurisdic- 
tion exercised  by  the  highest  Appellate  Courts  of  the 
various  States,  and  in  a  large  majority  of  cases  which 
come  before  the  Circuit  Court  of  Appeals  they  sit  as  a 
Court  of  last  resort. 

In  this  Circuit,  the  Second  Judicial  Circuit,  the  dis- 
parity between  the  salaries  received  by  the  Federal 
Judges  and  the  State  Court  Judges  is  most  marked. 
The  United  States  Circuit  Court  Judges  receive  a 
salary  of  $7,000,  while  a  salary  of  $10,000  is  received 
by  the  Judges  of  the  Court  of  Appeals  of  this  State, 
and  a  salary  of  $17,500  is  received  by  the  Supreme  Court 
Judges  of  the  State  in  the  First  and  Second  Depart- 
ments. Various  remedies  have  been  suggested  for  the 
glaring  injustice  involved  in  this  disparity  between  the 
State  and  Federal  Judges.  One  remedy  that  has  been 
suggested  is  that  the  United  States  Circuit  Judges  should 
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receive  the  same  salary  as  the  Judges  of  the  highest 
Appellate  Court  of  the  State  in  which  such  Circuit  Judges 
reside.  Such  remedy,  however,  would  result  in  unfair 
discrimination  between  the  Judges  actually  residing  in 
one  of  the  States  of  the  Circuit  and  the  Judges  residing 
in  another  State  of  the  Circuit,  and  between  the  Judges  of 
the  various  Circuits,  although  such  Judges  are  called 
upon  to  perform  the  same  duties  and  are  charged  with 
the  same  responsibilities.  On  the  whole,  it  has  seenied 
to  your  Committee  best  that  a  uniform  salary  should  be 
prescribed  for  all  of  the  United  States  Circuit  Judges 
throughout  the  United  States,  and  your  Committee  has 
concluded  to  recommend  to  the  Association  that  Con- 
gress be  memorialized  to  pass  a  bill  increasing  the  salaries 
of  the  Circuit  Court  Judges  to  $10,000,  which  sum  we 
believe  will  commend  itself  to  the  Bar  and  to  Congress 
as  a  reasonable  and  moderate  salary  for  the  high  order 
of  professional  ability  required  for  this  office. 

So  far  as  concerns  the  District  Judges,  your  Committee 
are  also  of  opinion  that  their  present  compensation  in  this 
District  and  in  many  other  districts  is  inadequate.  These 
Judges  are  charged  with  most  important  and  onerous  and 
responsible  duties.  They  are  called  upon  to  sit  in  the 
trial  of  bankruptcy  cases,  admiralty  cases  and  revenue 
cases  in  which  the  District  Courts  have  exclusive  juris- 
diction, and  also  to  sit  in  the  Circuit  Courts  for  the 
hearing  of  important  cases  at  law  and  in  equity.  In  most 
districts,  in  fact,  the  entire  business  of  the  United  States 
Circuit  Court,  as  well  as  of  the  District  Court,  is  trans- 
acted by  the  District  Judges.  The  District  Judges  are 
also  frequently  called  upon  to  sit  in  the  Circuit  Court  of 
Appeals,  on  which  occasions  they  are  charged  with  the 
same  duties  and  responsibilities  as  the  Circuit  Judges. 
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Your  Committee  have  arrived  at  the  conclusion  that  the 
District  Judges  should  receive  the  minimum  salary  of 
$6,000,  as  now  provided  by  law,  and  in  addition  to  such 
amount,  where  they  reside  in  States  in  which  the  Judges 
of  the  highest  Appellate  Court  receive  salaries  in  excess 
of  such  amount,  they  shall  receive  a  salary  equal  to  that 
of  a  Judge  of  such  highest  Appellate  Court  in  such  State, 
not  to  exceed,  however,  the  sum  of  $9,000  for  any  one  of 

said  Judges  in  any  event. 

Your  Committee  herewith  submit  drafts  of  proposed 

bills  to  be  presented  to  Congress  to  carry  into  effect  the 

foregoing  recommendations. 

Dated  January  24,  1908. 

WM.  B.  HORNBLOWER, 

Chairman. 

EVERETT  P.  WHEELER, 
EDWARD  A.  SUMNER, 
JAMES  M.  BECK. 


A  BILL  GRANTING  AN  INCREASE  OF  COMPEN- 
SATION TO  CIRCUIT  JUDGES  OF  THE 
UNITED  STATES. 

Be  it  Enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled: 

That  every  Circuit  Judge  of  the  United  States  shall 
hereafter  receive  a  salary  of  ten  thousand  dollars 
(510,000)  per  annum,  payable  monthly  from  the  Treasury. 
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"  B." 
A  BILL  GRANTING  AN  INCREASE  OF  COMPEN- 
SATION   TO    DISTRICT    JUDGES    OF    THE 
UNITED  STATES. 

Be  it  Enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  assembled: 

That  the  District  Judges  of  the  United  States  residing 
in  districts  within  any  State  in  which  the  Judges  of  the 
highest  Appellate  Court  of  such  State  receive  a  salary 
greater  than  that  now  allowed  by  law  to  such  District 
Judges  shall  hereafter  receive  a  salary  equal  to  that 
received  by  the  Judges  of  such  Appellate  Court  of  such 
State,  not  to  exceed,  however,  in  any  event,  the  sum  of 
nine  thousand  dollars  ($9,000)  per  annum;  such  salaries 
to  be  payable  monthly  from  the  Treasury. 

The  President: 

Gentlemen,  you  have  heard  the  report  of  the  Commit- 
tee on  the  Salaries  of  Federal  Judicial  Officers.  Does  any 
gentleman  wish  to  be  heard  on  the  substance  of  this 
report? 

Everett  P.  Wheeler,  of  New  York : 

Mr.  President,  I  move  that  the  report  be  adopted  and 
that  the  committee  be  continued  and  instructed  to 
present  the  bills  referred  to  therein  for  the  consideration 
of  Congress. 

The  President: 

You  mean  to  adopt  and  approve  the  report? 

Everett  P.  Wheeler,  of  New  York: 

Yes,  and  that  the  committee  be  continued  and  be 
instructed  to  prepare  the  bills  for  presentation  to 
Congress. 

The  motion  was  duly  seconded  and  carried. 
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Francis  L.  Stetson,  of  New  York: 

As  is  known  to  the  profession  more  or  less  well,  no 
less  well  to  me,  there  was  in  1904  passed  a  law,  chapter 
604  of  the  laws  of  that  year,  entitled  An  Act  to  Provide 
for  the  Consolidation  of  the  Statutes  of  the  State,  and 
constituting  a  Board  of  Statutory  Consolidation  consist- 
ing of  Judge  A.  J.  Rodenbeck,  Judge  Charles  Andrews, 
Judge  Judson  S.  Landon,  William  B.  Hornblower  and 
John  G.  Milburn.  Judge  Andrews  declined  to  serve. 
Judge  Landon  accepted,  but  has  died,  and  Mr.  Adelbert 
Moot  has  been  appointed  a  member  of  the  board,  which 
has  been  at  work  from  that  time  to  this,  with  the  efficient 
assistance  and  direction  of  Mr.  Wadhams,  Secretary  of 
this  Association  and  Secretary  of  that  board.  That 
board  has  now  prepared  for  submission  to  the  Legis- 
lature a  very  important  work  consisting  of  five  volumes, 
not  of  revision,  but  of  consolidation,  of  the  statutes,  and 
I  understand  there  has  been  no  attempt  to  change  legis- 
lation, but  merely  to  bring  the  general  laws  of  the  State 
together  in  consolidated  form.  It  is  not  proposed,  of 
course,  that  that  work  can  be  approved  by  the  present 
Legislature,  but  it  will  be  presented  and  it  is  desired  that 
It  shall  be  fully  considered  and  be  in  shape  for  approval 
by  the  Legislature  of  1909.  To  that  end  there  has  been 
prepared  a  resolution  which  I  would  offer,  to  the  follow- 
ing effect: 

Whereas,  an  act  of  the  Legislature  was  passed  May  9, 
1904,  being  chapter  664  of  the  Laws  of  1904,  creating 
the  Board  of  Statutory  Consolidation,  consisting  of  mem- 
bers of  this  Association,  and 

Whereas,  it  is  provided  in  the  said  act  that  the  duty 
of  the  board  shall  be  to  direct  and  control  the  simplifi- 
cation, arrangement  and  consolidation  of  the  statutes  of 
the  State,  following  the  plan  adopted  in  the  general  laws. 
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but  that  the  statutes  shall  not  be  changed  in  substance, 
and 

Whereas,  pursuant  to  the  provisions  of  said  act,  the 
members  of  this  board,  Adolph  J.  Rodenbeck,  chairman ; 
William  B.  Hornblower,  John  G.  Milburn  and  Adelbert 
Moot,  under  whose  direction  and  control  the  said  work 
assigned  to  said  board  has  been  carried  on,  are  to  pre- 
sent its  report  to  the  present  Legislature,  comprising  a 
consolidation  of  all  the  general  statutes  of  the  State  now 
in  force  from  the  earliest  session  to  the  close  of  the  ses- 
sion of  1907,  and  also  an  historical  record  of  the  general 
statutes  of  the  State  for  the  same  period  showing  the 
statutes  affecting  in  terms  each  statute  since  its 
enactment. 

Resolved,  that  a  committee  of  fifteen  be  appointed  by 
the  President  of  this  Association  to  examine  the  consoli- 
dated statutes  so  to  be  presented  with  power,  if  approved, 
to  urge  their  adoption  by  the  Legislature  of  1909. 

The  reason  of  offering  that  at  this  time  is  that  if  it  is 
postponed  until  1909,  our  next  annual  meeting,  to 
appoint'  a  committee  or  commission  to  examine  this 
work,  it  will  then  have  to  be  put  over  another  year  again. 
It  is  proposed  that  this  committee  shall  be  appointed 
promptly  so  that  it  may  be  prepared  to  act  before  the 
Legislature  of  1909  and  then,  of  course,  its  report  should 
be  submitted  also  to  this  Association  at  its  next  meeting, 
which  could  overrule  or  modify  the  report.  I  would 
offer  that  resolution  and  I  move  it  may  be  explained 
further  by  Mr.  Hornblower,  who  is  here. 

The  President: 

Gentlemen,  you  hear  the  resolution  offered  by  Mr. 
Stetson,  which  Mr.  Hornblower  will  explain,  if  he  con- 
siders it  needs  further  explanation. 
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William  B.  Hornblower,  of  New  York: 

Mr.   President,  I  understood  that  Judge  Rodenbeck, 
the  chairman  of  the  board,  would  be  here  and  make  an 
explanation.     In  his  absence  I  will  simply  state  that  the 
Board  of  Statutory  Consolidation  was  appointed  by  an 
act  of  the  Legislature  in  1904.     That  act  was  the  result 
of  the  deliberation  of  the  committee  of  fifteen  appointed 
by  this  Association.     Those  members  of  the  Association 
who  reside  in  the  city  of  New  York,  and  who  have  only 
infrequently  attended  the  meetings  of  the  State  Associa- 
tion at  Albany,  have,  I  think,  very  little  conception  of  the 
very  efficient  work  that  has  been  done  by  this  Association 
in  aiding  and  shaping  legislation  in  the  interests  of  the 
Bar    and   the   public.     This    committee    of    fifteen   was 
appointed  in  1902.     You  will  remember  there  had  been 
various  attempts  to  revise  the  laws  of  the  State  and  to 
reduce  them  into  somewhat  systematic  form.     Since  the 
year  1830,  or  thereabouts,  when  the  Statutory  Revision 
Commission  of  that  date  finished  their  labors,   1828  to 
1830,  I  think  it  was,  consisting  of  Mr.  Benjamin  F.  But- 
ler, Mr.  John  Duer  and  John  C.  Spencer,  three  of  the 
leading  lawyers  of  their   day, —  their   pictures   hang  in 
the  rooms  of  this  Association, —  since  that  commission 
finished  its  work  there  has  been  no  general  revision  of 
the  statutes.     There  have  been  Codes  of  Civil  Procedure, 
Penal  Codes,  Codes  of  Criminal  Procedure  passed  and 
attempts  made  at  passing  a  Civil  Code  to  codify  the  com- 
mon law.     The  last  attempt  in  this  direction  failed,  owing 
to  the  opposition  of  the  Bar  particularly  and  of  this  Asso- 
ciation, but  the  other  three  codifications  have  been  put 
through,  the  Penal  Code  and  the  Code  of  Civil  Procedure 
and  the  Code  of  Criminal  Procedure.  Three  Codes  are  now 
in  force.     Some  years  ago  there  was  an  attempt  to  again 
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revise  the  statute  law  of  the  State  and  a  commission  was 
appointed  which  undertook  to  prepare  certain  laws  Called 
general  laws.  That  commission  did  some  work  and 
some  laws  were  passed  by  the  Legislature  and  some 
of  those  laws  are  in  force  to-day,  the  General  Cor- 
poration Law,  Stock  Corporation  Law,  the  Statutory 
Construction  Law  and  numerous  other  laws.  There 
were  changes  made  in  the  personnel  of  that  commission 
from  time  to  time,  and  a  commission  Was  at  work  a  few 
years  ago  which  prepared  some  additional  general  laws 
and  some  further  revisions.  These  revisions,  however, 
were  in  their  nature  fragmentary.  They  were  also  radi- 
cal in  many  respects,  making  changes  in  the  statutory 
law.  Some  of  those  changes  were  satisfactory  and  some 
were  unsatisfactory  to  the  members  of  the  profession  and 
to  the  community.  But  there  was  considerable  dissatis- 
faction caused  by  the  large  expense  attending  this  com- 
mission of  revision  and  by  the  fragmentary  character  of 
their  work  and  the  general  unsatisfactory  results  that 
were  arrived  at.  The  committee  appointed  by  this  Asso- 
ciation devised  a  scheme  which  was  substantially  this: 
It  was  reported  to  the  Legislature  and  was  incorporated 
in  the  law  passed  in  1904  that  a  commission  of  five 
lawyers  should  be  appointed  by  the  Legislature.  That 
those  five  lawyers  should  receive  no  compensation,  but 
work  gratuitously.  Those  five  lawyers  should  select 
men  to  do  the  work  of  examining  into  the  statutes, 
making  preliminary  consolidations  and  reports  to  the 
commission  itself,  and  that  the  commission  should  then 
be  responsible  for  the  work  of  gathering  together  and 
putting  into  a  series  of  volumes  the  entire  existing  stat- 
utory law  of  the  State  as  it  is  now  embodied  in  general 
law,  whether  those  general  laws  be  these  compilations 
called  general  laws,  or  session  laws  of  the  State  from 
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the  beginning  of  the  State  to  the  present  time.  The  pur- 
pose and  object  being  that  when  this  commission  shall 
have  finished  its  work  every  existing  general  law  of  the 
State,  whether  a  session  law  or  a  portion  of  the  Revised 
Statutes,  or  a  so-called  general  law,  or  a  provision  of  the 
Code  of  Civil  Procedure  which  is  of  itself  substantive 
law  and  not  merely  procedure  law,  shall  be  embraced 
in  this  one  compilation  or  consolidation.  The  statute 
expressly  forbade  the  commission  to  alter  the  law  in  any 
respect.  Its  duties  and  functions  were  the  more  modest, 
but  the  more  necessary  ones  and  the  more  important 
ones  of  gathering  together  the  existing  law  of  the  State 
as  it  stands,  eliminating  obsolete  matter,  eliminating 
repealed  statutes  and  giving  tables  showing  when  and 
how  they  were  repealed,  and  reconciling  inconsisten- 
cies wherever  they  appear,  so  that  the  law  when  con- 
solidated should  be  complete,  consistent  with  itself, 
and  should  give  the  whole  law  as  it  stands,  nothing 
but  the  law  as  it  stands,  the  statute  law  of  the  State  and 
the  whole  statute  law  of  the  State,  and  nothing  but  the 
statute  law  of  the  State.  They  have  been  proceeding  on 
those  lines.  I  think  you  gentlemen  would  be  surprised 
to  know  what  work  has  been  accomplished  by  that  com- 
mission. We  selected  as  our  chairman  Judge  Roden- 
bcck,  of  the  Court  of  Claims,  who,  not  being  in  active 
practice  himself,  has  been  able  to  give  an  amount  of  labor 
and  attention  to  the  detail  of  this  work  that  has  been 
simply  incredible,  and  has  excited  the  admiration  and 
wonder  of  his  associates.  We  have  been  fortunate 
enough  to  secure  as  our  secretary  the  efficient  Secretary 
of  this  Association.  How  he  has  been  able  to  find  time 
to  perform  the  functions  of  Secretary  of  this  Association, 
Treasurer  of  the  American  Bar  Association  and  Secretary 
of  our  Commission  I  confess  to  me  is  a  problem  I  have 
18 
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never  been  able  to  solve,  but  certainly  no  one  could  have 
filled  that  place  more  successfully  and  more  energetically 
than  he  has.  I  am  sorry  he  has  not  one  of  those  volumes 
here.  Our  work  is  comprised  in  five  volumes,  each  vol- 
ume containing  thirteen  or  fourteen  hundred  pages.  We 
have  taken  up  the  whole  statutory  law  of  the  State  and 
undertaken  to  rearrange  it  in  general  law.  Where  there 
had  been  a  general  law  already  passed  by  the  former  com- 
mission, such  as  the  General  Corporation  Law,  for 
instance,  or  the  Stock  Corporation  Law,  we  have  taken 
that  law  as  the  basis  of  our  law;  we  have  taken  it  just  as 
it  stands  with  the  amendments  of  the  Legislature  up  to 
the  end  of  the  session  of  1907.  We  have  also  incorpo- 
rated in  that  General  Corporation  Law  every  provision 
of  existing  session  laws  or  of  the  Revised  Statutes  which 
have  not  been  expressly  repealed,  or  impliedly  repealed 
by  subsequent  statutes.  All  statutes  on  this  subject 
whether  in  the  form  of  the  Revised  Statutes,  or  the 
revised  laws  which  preceded  the  Revised  Statutes,  or  of 
any  session  law  from  1777  down  to  the  present  date,  if 
still  unrepealed,  have  been  embodied  by  us  in  that  General 
Corporation  Law.  So  that  if  we  have  been  successful 
in  our  work  the  practitioner,  and  even  the  layman,  will 
be  able  to  take  up  the  General  Corporation  Law  and  find 
any  law  of  this  State  which  has  heretofore  been  put  into 
statutory  form  and  which  has  not  been  repealed,  relating 
to  the  general  subject  of  corpiorations.  The  same  prin- 
ciple has  been  applied  with  regard  to  other  genetal  laws. 
There  are  a  vast  number  of  subjects  which  have  never 
been  incorporated  iiito  any  so-called  general  law.  We 
have  taken  up  those  subjects  and  arranged  them  under 
what  seemed  to  us  appropriate  heads.  For  instance, 
under  the  debtor  and  creditor  law  we  have  included  such 
provisions  of  law  as  those  relating  to  gerierlal  assignments 
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and   various   other   statutes   passed   from   time   to   time 
relating  to  the  general   laws  of  debtors  and  creditors. 
Under  decedent  estate  law  we  have  undertaken  to  gather 
together  the  provisions  relating  to  the  administration  of 
the  estates  of  deceased  persons.     And  so  we  have  taken 
up  all  the  other  laws  of  the  State  of  a  general  nature  and 
incorporated   them    under   appropriate    heads   with   the 
object,  as  I  said  before,  of  not  altering  in  a  single  jot  or 
tittle  any  feature  of  the  law,  whether  we  approved  of  it 
or  disapproved  of  it,  but  simply  to  act  as  the  ministers 
of  the  Legislature  and  the  ministers  of  the  State  to  faith- 
fully transcribe  and  put  together  the  consolidated  laws  of 
this  State  as  now  existing  to  the  best  of  our  ability.     So 
that  you  see  that  this  work  does  not  embody  any  of  our 
own    individual    views.      We    have    not    undertaken    to 
improve  the  law  according  to  our  own  notions,  as  has 
been  done  by  every  commission  heretofore  appointed. 
We  have  not  undertaken  to  give  you  a  better  law  than 
you  have  to-day,  but  we  have  simply  undertaken  to  make 
the  law  consistent  with  itself  and  harmonious  and  com- 
plete.    One  subject  which  has  very  much  puzzled  us  has 
been  this,  and  the  only  subject  I  may  say  on  which  there 
has  been  any  room  for  serious  difference  of  Opinion,  and 
that  is  what  to  do  with  the  Code  of  Civil  Procedure. 
The  statute  under  which  we  were  appointed  gave  us  very 
wide  powers  with  regard  to  the  Code  of  Civil  Procedure. 
While  it  restricted  us  as  to  the  general  statutes  of  the 
law  and  prohibited  us  from  making  any  changes,  it  gave 
us  full  liberty  to  do  as  we  thought  best  with  regard  to 
the  practice  of  the  State  and  to  recommend  such  changes 
as  we  thought  desirable.      Aside  from   the   matter   of 
changes,   however,   this  question  was  presented  to   us. 
We  found  in  the  Code  of  Civil  Procedure  a  vast  body  of 
substantive  law  which  never,  in  oiir  judgment,  ought  to 
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have  been  put  into  the  Code  of  Civil  Procedure.  You 
may  remember  that  the  original  Code  of  Procedure  was 
a  very  simple  practice  act,  but  gradually  one  subject  after 
another  has  been  brought  in  until  now  we  have  a  Code 
of  Civil  Procedure  which  embraces  a  vast  number  of 
subjects  and  which  undertakes  to  give  regulations  not 
only  as  to  practice  proper  in  the  various  courts  of  the 
State,  but  as  to  various  matters  which  lie  back  of  practice, 
and  which  concern  the  substantive  rights,  which  are  the 
subject-matter  of  litigation.  We,  at  first,  proposed 
quite  a  radical  sifting  out  of  this  matter  from  the  Code 
of  Civil  Procedure.  Our  first  view  of  it  was  that  it  was 
our  duty  to  take  out  from  the  Code  of  Civil  Procedure 
everything  that  was  not  strictly  practice,  everything  that 
did  not  tell  you  what  to  do  when  you  got  into  court,  but 
which  told  you  what  you  ought  to  do  before  you  went 
into  court,  or  what  your  rights  would  be  when  the  ques- 
tions presented  became  matters  sub  judice.  We  found, 
however,  that  it  was  really  impracticable  to  carry  out  this 
scheme  logically  without  a  vast  amount  of  detail  work 
and  a  vast  amount  of  consideration  and  discussion.  Our 
chairman  had  sketched  out  for  us  a  very  thorough,  a 
very  logical,  a  very  complete  scheme,  and  he  naturally 
was  quite  insistent  that  it  should  be  adopted,  but  the  rest 
of  us  felt  that  we  could  not  carry  the  profession  with  us 
if  we  undertook  to  go  too  far,  and  the  chairman,  with 
his  usual  and  becoming  modesty,  which  has  prevented 
his  being  here  to  explain  this  thing  to  you  which  neces- 
sitates my  speaking  in  his  place,  acquiesced  in  our  deci- 
sion, so  that  these  consolidated  laws  as  now  presented  to 
you  have  only  taken  out  so  much  of  the  Code  of  Civil 
Procedure  as  in  the  unanimous  opinion  of  the  commis- 
sion clearly  and  unquestionably  represented  substantive 
law.     So  that  we  could  carry  the  matter  before  the  pro- 
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fession  and  before  the  Legislature  and  have  the  subject 
free  from  any  question  and  free  from  any  discussion. 
For  instance,  we  have  taken  out  from  the  Code  of  Civil 
Procedure  the  provisions  as  to  distribution  of  personal 
property,  which  are  now  in  the  Code,  but  which  do  not 
belong  there,-  and  which  we  have  put  into  the  decedent 
estate  act.  We  have  also  taken  out  a  number  of  other 
similar  provisions  which  everybody  will  concede  are 
matters  of  substantive  law.  We  have  taken  out,  for 
instance,  the  provisions  of  the  Code  relating  to  the  volun- 
tary dissolution  of  corporations  and  have  put  those  into 
the  general  corporation  law,  and  in  one  or  two  respects 
we  have  pursued  this  course,  but  as  a  general  rule  we 
have  left  the  Code  of  Civil  Procedure  as  it  stands  and 
have  left  that  matter  to  be  considered  further  at  a  subse- 
quent session  of  the  Legislature,  and  we  now  present  to 
the  Legislature  a  completed  work  with  the  exception  of 
the  practice  acts  and  the  criminal  act,  the  Code  of  Crim- 
inal Procedure  and  the  Code  of  Civil  Procedure.  With 
the  exception  of  those  Codes  we  now  present  a  complete 
body  of  law  to  the  Legislature  for  its  adoption.  Of 
course,  we  do  not  expect  it  to  be  adopted  at  this  session. 
We  expect  to  have  it  carefully  considered  by  the  Legis- 
lature, and  we  expect  to  have  it  carefully  considered  and 
criticised  and  examined  by  the  members  of  the  profession 
and  the  judiciary,  but  if  that  body  of  law  could  be  passed 
to-morrow  and  go  into  effect,  we  feel  that  it  would  be  a 
complete  compilation  of  the  existing  statutory  law  of 
the  State.  AH  this  we  have  done,  gentlemen,  in  the 
intervals  of  a  somewhat  active  professional  career,  and 
Judge  Rodenbeck  in  the  intervals  of  judicial  labor  as  a 
Judge  of  the  Court  of  Claims,  and  all  we  ask  and  expect 
from  you,  or  from  the  State,  is  your  thanks.  We  may 
not  even  receive  that,  because  it  would  be  almost  an 
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unheard  of  thing  that  the  Bar  should  not  find  things  to 
criticise  in  the  works  of  their  brethren,  but  we  bespeak 
from  you  your  kindly  consideration.  We  ask  nothing  but 
justice  from  you,  and  we  think  that  this  work  is  as  nearly 
free  from  substantial  error  as  any  such  work  can  possibly 
be,  and  in  saying  this  I  take  but  little  credit  to  myself, 
because  Mr.  Milburn,  Mr.  Moot  and  I  have  been  simply 
revisers,  so  to  speak,  going  over  the  work  of  Judge 
Rodenbeck  and  Mr.  Wadhams  and  their  assistants,  and 
criticising  and  changing  here  and  there  and  giving  our 
views  on  matters  and  questions  as  they  were  presented. 
The  great  bulk  of  this  work  has  been  done  by  Judge 
Rodenbeck,  with  the  assistance  of  Mr.  Wadhams,  and 
with  the  assistance  of  the  very  competent  body  of  exam- 
iners and  consolidators  who  have  done  the  clerical  work, 
and  have  done  also  a  great  deal  of  very  intelligent  and 
valuable  professional  work  in  gathering  together  these 
various  laws.  I  may  say  further  that  this  body  of  statutes, 
when  completed  and  as  completed,  now  contains  a  com- 
plete record  of  every  statute  of  this  State  which  has  been 
repealed,  giving  you  the  chapter  and  section  by  which  it 
was  repealed,  so  you  will  have  not  only  a  complete  body 
of  law,  but  you  will  have  a  complete  guide  to  what  has 
become  of  the  previous  law,  all  of  which  will  be  repealed 
by  the  passage  of  this  act.     (Applause.) 

The  President: 

Gentlemen,  you  have  heard  the  motion  of  Mr.  Stetson, 
seconded  by  Mr.  Hornblower,  does  any  other  gentleman 
wish  to  be  heard? 

Mr.  Hornblower: 

I  understand  Judge  Rodenbeck  is  now  here,  and  1 
think  the  Association  will  be  very  glad  to  hear  from  him 
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the  modus  operandi  under  which  we  have  proceeded,  and 
just  what  has  been  done  to  make  this  work  as  perfect  as 
it  possibly  could  be.  I  move  that  the  Judge  lay  aside 
his  modesty.  I  think  the  profession  owes  a  debt  of 
gratitude  to  Judge  Rodenbeck  and  Mr.  Wadhams  which 
it  never  can  repay. 

Judge  Rodenbeck,  of  Rochester: 

Mr.  President,  I  presume  that  the  matter  before  the 
meeting  is  the  resolution  relating  to  the  work  of  the 
Board  of  Statutory  Consolidation.  I  came  in  while  Mr. 
Hornblower  was  speaking,  so  that  I  did  not  hear  all  of 
his  remarks,  but  what  I  did  hear  quite  fully  covers  the 
subject.  He  told  you  what  the  general  plan  of  the  report 
was,  and  I  hardly  deem  it  necessary  to  go  into  the  details 
of  how  the  Board  gathered  these  statutes  for  consolida- 
tion. It  is  sufficient  to  say  that  instead  of  resorting  to 
editorial  compilation,  we  went  to  the  original  sources,  and 
caused  to  be  examined  the  session  laws,  page  by  page. 
The  Board  adopted  the  card  system  and  covered 
the  session  laws,  and  as  Mr.  Hornblower  has  said, 
the  revised  acts,  the  revised  laws  and  the  Revised  Statutes. 
I  do  not  think  I  will  take  up  the  time  to  go  over  the  sub- 
ject again.  Mr.  Hornblower,  however,  did  not  refer  to 
one  important  matter  in  connection  with  the  consolidated 
laws,  to  which  I  ought  to  refer.  The  Board  will  present 
as  a  part  of  its  report  an  historical  record  which  will  show 
the  legislation  affecting  previous  statutes,  and  which  will 
enable  the  profession  to  see  at  a  glance  what  statutes  the 
Board  treat  as  general  in  their  application,  which  is  quite 
an  important  matter.  So,  if  any  member  is  interested  in 
a  particular  statute  by  turning  to  the  historical  record  he 
will  be  able  to  see  whether  the  Board  treated  the  statute 
as  general,  or  as  special,  private  or  local.    The  work  of 
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the  Board  covers  the  entire  field  of  general  legislation. 
In  our  schedule  of  repeals  we  embrace  a  complete  repeal 
list.  At  present  we  are  engaged  in  consolidating  the 
sixty-one  schedules  of  repeals  attached  to  the  consolidated 
laws.  I  think  it  very  proper  that  this  Association  should 
pass  the  resolution  presented,  and  be  the  first  to  recog- 
nize the  work  of  the  Board,  as  the  creation  of  the  Board 
was  largely  the  outcome  of  the  agitation  of  this 
Association. 

Raphael  J.  Moses,  of  New  York: 

Mr.  President,  I  do  not  agree  with  what  Mr.  Hom- 
blower  has  said  about  the  recognition  of  the  Bar  of  the 
work  of  one  of  its  members,  or  of  its  members.  For  the 
purpose  of  testing  that  question,  I  propose  asking,  in 
connection  with  the  resolution  already  offered,  a  vote 
of  thanks  of  this  Association  for  the  work  of  this  com- 
mittee.    I  move  that  as  an  amendment. 

Francis  L.  Stetson,  of  New  York: 
I  accept  the  amendment. 

The  motion  was  duly  put  and  carried. 

The  President: 

Election  of  officers,  I  think,  is  now  in  order. 

Lewis  L.  Delafield,  of  New  York: 

Mr.  President;  I  move  that  the  Secretary  be  authorized 
to  cast  one  ballot  for  the  officers  whose  names  have  been 
presented  by  the  Committee  on  Nominations. 

The  President: 

Gentlemen,  you  hear  the  motion,  that  the  Secretary 
be  authorized  to  cast  one  ballot  for  the  ticket  which  has 
been  put  in  nomination. 

The  motion  was  duly  seconded  and  carried. 
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The  President: 

The  Secretary  will  please  cast  the  ballot. 

The  Secretary: 

Mr.  President,  the  ballot  has  been  cast. 

The  President: 

The  officers  are  duly  elected. 

The  next  business  in  order  is  the  paper  "  Land  Title 
Registration  —  Torrens  and  Other  Systems,"  by  Henry 
Pegram,  of  the  New  York  Bar.  Before  that  discussion 
is  entered  upon,  as  I  have  been  obliged  to  make  an 
engagement  with  Mr.  Bryce  for  half-past  three,  I  will 
ask  your  new  President,  who  has  just  been  elected, 
Mr.  Stetson,  to  take  the  Chair.     (Applause.) 

Francis  L.  Stetson  assumes  the  Chair. 

President  Stetson: 

Gentlemen  of  the  Association,  certainly  it  is  with 
appreciation  that  I  enter  upon  this  premature  dis- 
charge of  my  duties  to  which  I  supposed  I  was  elected 
to  take  office  at  the  close  of  the  present  session.  I  sup- 
pose that  is  still  the  fact,  and  that  this  evening  Mr. 
Choate  will  preside  at  the  banquet  by  virtue  of  the  fact 
he  is  still  President;  but,  under  his  invitation,  and  as  it 
seems  to  be  supported  by  your  acquiescence,  I  will 
occupy  this  place  in  a  somewhat  nondescript  manner  as 
the  President  who  is  to  be  under  the  vote  just  cast. 
Under  instructions,  I  will  state  that  last  year  an  act  was 
passed  entitled  "An  act  to  provide  for  the  appointment 
of  a  commission  to  investigate  the  Torrens  system  of 
registering  land  title,  and  to  report  on  the  expediency  of 
the  adoption  of  such  system  by  the  State  of  New  York," 
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being  chapter  628  of  the  Laws  of  1907.  This  act  pro- 
vides for  the  appointment  of  a  commission  of  seven,  of 
whom,  at  least,  three  shall  be  lawyers.  Such  a  commis- 
sion was  appointed  by  Governor  Hughes.  Henry 
Pegram,  one  of  the  commissioners,  has  prepared  a  paper 
on  the  subject,  which  he  will  now  present.  Other 
gentlemen  are  present  to  follow  Mr.  Pegram,  namely. 
Judge  Davis,  of  Boston,  member  of  the  Land  Board  of 
Massachusetts,  and  Frank  L.  Hodgins,  K.  C,  of  Toronto, 
Ontario,  describing  the  system  in  use  in  that  province. 

Mr.   Henry  Pegram  presented  his  paper  as  follows: 

LAND  TITLE  REGISTRATION 

Land  title  registration,  or  conveyancing  by  registra- 
tion of  title,  as  it  is  more  properly  termed,  is  one  of  sev- 
eral methods  whereby  interests  in  real  property  are 
acquired  and  transferred. 

By  the  term  "  conveyancing,"  is  meant  that  branch  of 
the  law  which  deals  with  the  statutes,  decisions,  rules  and 
customs  governing  title  to  real  property.  This  depart- 
ment of  jurisprudence  is  of  very  ancient  origin;  indeed, 
it  is  practically  coeval  with  civilization  itself,  since  a 
nation  cannot  be  said  to  have  become  wholly  civilized 
until  it  has  exchanged  its  nomadic  existence  for  a  fixed 
and  permanent  environment,  and  its  communal  holdings 
for  holdings  in  severalty.  As  the  civilization  of  the  world 
has  taken  place  in  successive  stages,  it  can  scarcely  be 
said  that  there  is  a  single,  original  method  of  conveyanc- 
ing, except  in  point  of  priority;  since,  as  each  nation 
attained  that  degree  of  civilization  which  rendered  indi- 
vidual holdings  of  real  property  desirable,  it  originated 
its  own  method  of  conveyancing,  with  especial  reference 
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to  its  peculiar  necessities  and  customs,  and  without  regard 
to  any  other  method. 

Nevertheless,  owing  to  the  inherent  qualities  of  per- 
manency and  immobility  which  distinguish  real  property 
from    every   other    kind    of    property,    the    fundamental 
principles  underlying  every  method  of  conveyancing  are 
necessarily  identical ;  and  it  is  only  in  the  manner  of  their 
application  that  variances  are  found.     Accordingly,  an 
examination  of  the  manner  in  which  conveyancing  is  car- 
ried on  throughout  that  portion  of  the  world  which  has 
been  civilized  by  the  Caucasian  race  discloses  three  dis- 
tinct methods  now  in  use,  namely :  I,  Conveyancing  with- 
out  registration;   II,   Conveyancing   by   registration   of 
instrument ;  and  III,  Conveyancing  by  registration  of  title. 
The  first  of  these  methods  is  exclusively  English,  and 
is  practiced  throughout  England  and  Wales,  except  in  the 
counties  of  York  and  London  in  England. 

The  second  of  these  methods  is  the  one  most  generally 
used.  It  is  practiced  in  the  county  of  York  in  England, 
Ireland,  Scotland,  the  Isle  of  Man,  Canada,  Newfound- 
land, the  British  dependencies  in  the  Mediterranean, 
British  Asia,  British  Africa,  the  Straits  Settlements,  the 
Bermudas,  the  Bahamas,  the  British  West  Indies,  British 
Honduras,  British  Guiana,  Australasia,  the  Falkland 
Islands,  the  United  States,  Belgium,  Egypt,  France, 
Greece,  Holland,  Italy,  Mexico,  Portugal,  Russia,  Spain, 
Switzerland,  and  the  Central  and  South  American 
Republics. 

The  third  of  these  methods  is  practiced  in  Australasia, 
British  Guiana,  British  Honduras,  the  county  of  London 
in  England,  Ireland,  Canada,  Cyprus,  Jamaica,  Turks  and 
the  Leeward  Islands,  Trinidad,  Tobago,  Wales,  the 
United  States,  Austro-Hungary,  Denmark,  Germany, 
Norway,  Sweden  and  Switzerland. 
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No  attempt  has  been  made  to  examine  the  methods  of 
conveyancing  in  use  among  those  nations  which  do  not 
belong  to  the  Caucasian  race,  as  such  an  inquiry  would 
scarcely  be  instructive  for  the  present  purpose. 

As  language  is  the  universal  medium  whereby  knowl- 
edge of  the  law  is  disseminated,  nations  speaking  the 
same  or  kindred  languages  have  naturally  deduced  their 
systems  of  jurisprudence  from  common  sources;  conse- 
quently, it  will  be  found  that  each  method  of  conveyanc- 
ing is  subdivisible  into  as  many  principal  systems  as 
there  are  groups  of  nations,  speaking  common  or  kindred 
languages,  which  use  the  same.  Accordingly  it  is  found 
that  among  the  riations  of  the  Caucasian  race  there  are 
three  distinct  systems  of  conveyancing  by  registration  of 
title  now  in  use,  namely:  (i)  The  Anglo-Saxon,  (2)  the 
Teutonic,  and  (3)  the  Scandinavian. 

The  Anglo-Saxon  system  is  used  in  the  British  Empire 
and  the  United  States;  the  Teutonic  system  is  used  in 
Austro-Hungary,  Germany  and  Switzerland;  and  the 
Scandinavian  system  is  used  in  Denmark,  Norway  and 
Sweden. 

Again,  each  of  these  principal  systems  is  subdivisible 
into  as  many  major  systems  as  there  are  political  divisions 
of  the  group  of  nations  using  the  same.  Thus,  the  Anglo- 
Saxon  system  is  subdivisible  into  five  major  systems, 
namely:  (a)  The  Australasian,  (b)  the  West  Indian,  Cen- 
tral and  South  American,  (c)  the  European,  (d)  the 
Canadian,  and  (e)  the  American. 

Further,  each  of  these  major  systems  is,  in  turn,  sub- 
divisible into  as  many  minor  systems  as  there  are  sepa- 
rate governments  using  the  same  which  are  entitled  to 
enact  local  real  property  laws.  Thus,  the  American  sys- 
tem is  subdivisible  into  nine  minor  systems,  namely: 
(a)  Illinois,  (b)  California,  (c)  Massachusetts,  (d)  Min- 
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nesota,   (e)  Oregon,  (f)  the  Philippines,   (g)   Colorado, 
(h)  Hawaii  and  (i)  Washington. 

The  Anglo-Saxon  system  of  conveyancing  by  registra- 
tion of  title  is  commonly,  though  erroneously,  known  as 
the  Torrens  System,  deriving  this  name  from  Sir  Robert 
Richard  Torrens,  who  devised  the  first  system  of  this 
kind  used  by  an  English-speaking  people.  Some  writers 
dispute  the  claim  of  the  Torrens  System  to  this  distinc- 
tion and  accord  the  same  to  the  British  Colony  of  Labuan, 
in  the  Straits  Settlements,  by  reason  of  its  Registration 
Ordinance,  1849,  No.  7.  (Morris  on  Land  Registration, 
72^  90;  Hogg's  Aust.  Tor.  System,  17,900.)  Although  it 
was  not  possible  to  procure  a  copy  of  this  ordinance  for 
examination,  yet,  from  what  these  writers  tell  of  its  pro- 
visions, it  does  does  not  seem  to  be  a  system  of  convey- 
ancing by  registration  of  title,  but  merely  a  system  of 
conveyancing  by  registration  of  instrument,  with  a 
proviso,  novel  in  British  jurisprudence,  that  no  instru- 
ment is  entitled  to  official  recognition  until  registered; 
thereby  making  registration  essential  to  the  validity  of 
an  instrument,  even  as  between  the  parties  thereto.  As 
this  is  an  essential  feature  of  the  Torrens  system,  the 
error  of  these  writers  is  natural  and  seems  to  have  arisen 
from  their  confounding  the  cause  with  the  effect. 

The  Torrens  system  of  conveyancing  by  registration  of 
title  originated  in  the  British  Colony  of  South  Australia, 
in  the  year  1858.  It  is  pursued  throughout  Australasia 
only,  and  other  Anglo-Saxon  systems  of  this  kind,  as  will 
subsequently  appear,  owe  their  existence  to  a  different 
origin.  Yet,  as  the  procedure  under  all  of  these 
systems  is  closely  assimilated,  this  distinction  is  tech- 
nichal  rather  than  practical,  except  where  there  exists 
a  radical  difference  in  the  laws  themselves. 
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Anglo-Saxon-Australasian  Systems. 

Australia  is  a  country  of  very  recent  civilization.  At 
the  beginning  of  the  eighteenth  century,  New  Holland, 
as  it  was  then  called,  was,  except  as  to  parts  of  its  coasts, 
described  as  a  Terra  Incognita  upon  the  maps  of  the 
world.  The  first  British  settlement  in  Australia  was 
planted  at  Sydney,  in  the  present  State  of  New  South 
Wales,  in  the  year  1788.  (I  Bryce's  Studies  in  History 
and  Jurisprudence,  468.)  In  the  year  1836,  the  present 
State  of  South  Australia  was  set  off  and  erected  into  a 
separate  British  Province,  under  the  government  of  a 
legislative  council.  (4  &  5  Wm.  4,  c.  95.)  Among  the 
ten  Colonization  Commissioners  appointed  to  carry  out 
the  provisions  of  the  organic  act  of  this  newly  erected 
province  appears  the  name  of  one  Robert  Torrens, 
possibly  an  ancestor  of  Robert  Richard  Torrens,  the 
author  of  the  Torrens  system,     (i  &  2  Vict.  c.  60.) 

This  Robert  Richard  Torrens  was  born  at  Cork,  in 
Ireland,  in  the  year  1814;  and  was  educated  at  Trinity 
College,  Dublin.  He  was  a  layman,  not  a  lawyer.  In 
the  year  1840,  he  went  to  South  Australia,  where  he 
became  Collector  of  Customs  for  the  port  of  the  newly 
organized  city  of  Adelaide,  the  principal  settlement  in 
that  Province.  (South  Australia  Acts,  4  Vict.,  No.  4; 
33  Encyclopedia  Britannica.)  By  virtue  of  his  official 
position,  Mr.  Torrens  became  a  member  of  the  legisla- 
tive council.  As  Collector  of  Customs,  he  became 
familiar  with  the  system  of  transferring  and  mortgaging 
interests  in  ships  by  registering  the  title  thereto;  so, 
when  in  the  year  1852,  he  became  Registrar  General  of 
the  province,  his  previous  experience  in  matters  of  gen- 
eral legislation  in  the  legislative  council  prompted  him 
to  conceive  the  idea  that  the  system  of  registering  titles 
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to  interests  in  ships,  if  extended  to  interests  in  land, 
would  render  the  latter  more  readily  transferable  and 
would  simplify  the  practice  and  reduce  the  cost  of  con- 
veyancing. (Torrens'  Essay  on  Conveyancing  in  South 
Australia.) 

The  office  of  the  Registraar  General  had  been  created 
by  the  provincial  legislative  council,  as  early  as  the  year 
1 841,  for  the  purpose  of  registering  in  a  single,  central 
office,  by  memorial  of  uniform  size  and  quality,  all 
deeds,  contracts,  leases,  wills,  judgments,  maps  and  other 
instruments  affecting  title  to  real  property,  throughout 
the  province.  (South  Australia,  No.  6,  Acts  of  1841, 
and  Acts  amendatory.)  Consequently,  in  devising  his 
system,  Mr.  Torrens  was  not  obliged  to  provide  for  the 
consolidated  registration  of  instruments  affecting  title 
to  real  property,  in  a  single  office,  which  is  a  necessary 
feature  of  conveyancing  by  registration  of  title  and  a 
most  desirable  feature  in  conveyancing  by  registration  of 
instrument.  The  revision  and  consolidation  of  the 
various  British  acts  relating  to  shipping  into  a  single  act, 
known  as  the  Merchant  Shipping  Act,  in  the  year  1854, 
(17  &  18  Vict.,  c.  104),  furnished  Mr.  Torrens  with  the 
needful  inspiration  and  the  necessary  precedent  for 
devising  his  system.  (Hogg's  Australian  Torrens' 
System,  21.) 

.In  the  year  1857,  the  Province  of  South  Australia 
was  created  a  British  Colony  and  accorded  responsible 
government  by  local  parliament.  (13  and  14  Vict,  c.  59; 
South  Australia,  No.  2,  Acts  of  1855  and  1856.)  At  the 
time  when  this .  change  took  place,  Mr.  Torrens  was 
serving  as  Provincial  Treasurer;  but,  upon  the  inaugurar 
tion  of  responsible  government,  he  became  a  candidate 
for  the  local  parliament  and  was.  duly  elected  as  a  repre- 
sentative for  the  city,  of  Adelaide.    He  became  a  member 
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of  the  first  colonial  ministry,  and  was  chosen  its  Premier. 
At  the  first  session  of  the  new  parliament,  held  in  the 
winter  of  the  year  1857,  he  introduced  his  bill  providing 
for  the  adoption  of  a  method  of  conveyancing  by  regis- 
tration of  title  which  became  a  law  on  January  27,  1858, 
and  went  into  effect  on  July  i,  1858.  South  Australia, 
No.  IS,  Acts  1857.) 

This  act  is  generally  known  as  the  Real  Property  Act 
of  1858.  It  provided  for  the  compulsory  registration 
of  title  to  all  lands  subsequently  alienated  by  the  Crown, 
and  for  the  voluntary  registration  of  title  to  all  other 
lands.  It  authorized  the'  registration  of  title  to  any 
interest  in  real  property,  excepting  the  initial  registra- 
tion of  mortgages  without  the  property  owner's  consent. 

The  investigation  of  applications  for  registration  of 
title  was  entrusted  to  three  Lands  Titles  Commissioners, 
consisting  of  the  Registrar  General  and  two  laymen 
appointed  by  the  Governor.  These  Commissioners  were 
authorized  to  appoint  two  lawyers  to  act  as  their  per- 
manent counsel,  or  Examiners  of  Title.  The  general 
superintendence  and  execution  of  the  act  was  entrusted 
to  the  Registrar  General. 

The  procedure  for  registration,  in  ordinary  cases,  was 
as  follows: 

The  owner  of  an  interest  in  real  property  filed  an 
application  for  the  registration  of  his  title  with  the 
Registrar  General,  together  with  his  deed  and  a  verified 
abstract  of  his  title.  In  this  application,  he  was  required 
to  set  forth  the  names  and  addresses  to  the  best  of  his 
knowledge,  of  all  persons  interested  in  the  property. 
In  case  the  property  was  encumbered,  all  the  encum- 
brancers were  required  to  join  in  the  application.  This 
application  was  referred  to  the  Lands  Titles  Commis- 
sioners,   who,    if   they   approved    thereof,    directed    the 
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Registrar  General  to  publish  a  notice  of  the  same,  three 
times,  in  two  newspapers,  and  prescribed  a  period  of 
from  one  to  twelve  months  within  which  objections  to 
the  registration  might  be  filed.  In  addition  to  the  pub- 
lication of  this  notice,  the  Registrar  General  was  required 
to  post  a  copy  of  the  same  in  the  Registry  Office,  and  to 
mail  copies  thereof  to  the  former  owners,  encumbrancers, 
or  persons  otherwise  interested  in  the  property,  whose 
names  and  addresses  were  known  to  him.  At  the 
expiration  of  the  prescribed  period,  if  no  objections  had 
been  filed,  the  Registrar  General  issued  a  certificate  of 
title  in  duplicate,  setting  forth  all  encumbrances  upon  the 
property,  one  of  which  was  bound  up  in  the  Register 
Book  of  Real  Property,  and  the  other  of  which  was 
delivered  to  the  owner  of  the  property.  This  certificate 
of  title  vested  the  estate  and  was  indefeasible,  except  in 
case  of  fraud,  misrepresentation  or  error,  provided  the 
property  had  not  passed  to  a  subsequent  bona  fide  pur- 
chaser or  encumbrancer  for  value. 

Upon  each  initial  registration,  and  upon  every  subse- 
quent registration  occasioned  by  transmission  by  will  or 
intestacy,  one  farthing  in  the  pound  of  the  actual  value 
of  the  land  was  paid  towards  an  assurance  fund,  whence 
rightful  owners  who  had  been  registered  out  of  their 
property,  by  fraud,  misrepresentation  or  error,  might 
be  compensated.  Any  deficiency  in  this  fund  was  made 
good  from  the  general  revenues  of  the  Colony. 

All  subsequent  dealings  with  registered  titles  were 
made  by  memoranda  in  the  nature  of  contracts,  but  no 
such  instrument  was  effectual  unless  it  was  executed  in 
duplicate,  excepting  a  will,  and  until  one  of  these  dupli- 
cates had  been  filed  in  the  Registry  Office,  and  duly 
entered  in  the  Registry  Book.  The  entry  of  the 
memorandum  vested  the  estate  or  lien  of  the  encum- 
19 
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brance,  which  thereupon  became  indefeasible,  except  as 
aforesaid.  The  Registrar  General  was  required  to  open 
a  separate  page  in  the  Register  Book  for  each  succeeding 
transfer  of  a  registered  title,  and  was  liable  for  any  loss 
arising  from  his  acts,  except  through  negligence  or 
willfulness. 

The  act  further  provided  a  summary  method  for  fore- 
closing registered  mortgages,  after  default  for  four 
months,  and  also  prescribed  certain  covenants  and  abbre- 
viated forms  of  covenants  which  were  to  be  implied  in 
every  registered  instrument,  unless  the  contrary  was 
expressly  stated  therein. 

Annexed  to  the  act  were  nineteen  schedules  pre- 
scribing appropriate  forms  for  carrying  out  its  provisions, 
and  no  instrument  was  entitled  to  registration  unless 
filed  in  the  prescribed  form. 

Mr.  Torrens  became  the  first  Registrar  General,  under 
this  act,  and  withdrew  from  political  life  in  order  to 
devote  himself  to  administering  the  duties  of  that  office. 
(I  Hunter's  Torrens  Title  Cases,  xxv,  xlv.)  In  the  year 
1863,  he  retired  from  Australian  public  life  and  went  to 
England,  where  he  passed  the  remainder  of  his  days. 
From  1868  to  1874,  he  represented  Cambridge  in  the 
British  House  of  Commons,  and  was  knighted  in  1872, 
for  his  public  services.  He  died  on  August  31,  1884. 
(Encyclopedia  Britannica,  33;  New  International  Ency- 
clopedia, 16.) 

At  the  second  session  of  the  South  Australian  Parlia- 
ment, the  Real  Property  Act  of  1858,  was  extensively 
revised  and  amended;  but  only  one  substantial  change 
was  made  in  the  system  itself.  This  was  a  provision  that 
registration  of  title  should  not  be  indefeasible  as  to 
boundaries.  Among  the  minor  changes,  was  one 
increasing   the   rate   of   contribution    to    the   assurance 
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fund,  from  a  farthing  to  a  halfpenny,  and  another 
reducing  the  period  for  summary  foreclosures  of  mort- 
gages from  four  months  to  two.  (South  Australia,  No. 
16,  Acts  1858.) 

The  two  foregoing  acts  were  repealed  and  consolidated 
into  the  Real  Property  Act  of  i860,  without  substantial 
change.     (South  Australia,  No.  11,  Acts  i860.) 

In  the  following  year  this  act  was  repealed  and  a 
revised  act,  known  as  the  Real  Property  Act  of  1861,  was 
substituted  in  its  stead.  The  only  material  changes  made 
by  the  revised  act  were  the  limitation  of  actions  for  dam- 
ages against  the  Registrar  General  or  the  Assurance 
Fund  to  six  years  from  date  of  deprivation,  and  the  omis- 
sion of  the  provision  requiring  the  two  appointive  Lands 
Titles  Commissioners  to  be  laymen.  (South  Australia, 
No.  22,  Acts  1861.) 

As  no  further  amendments  were  made  to  the  Real 
Property  Act  of  1861,  until  1869,  which  was  after  Mr. 
Torrens  had  left  the  colony ;  and,  as  similar  acts  had  been 
adopted  meanwhile  by  several  of  the  other  Australian 
Colonies,  the  South  Australian  Real  Property  Act  of 
1 86 1  may  be  said  to  constitute  the  Torrens  System  of  con- 
veyancing by  registration  of  title. 

This  act  was  amended  by  No.  11,  Acts  of  1869;  by  No. 
128,  Acts  of  1878,  and  by  No.  223,  Acts  of  1881,  and  was 
repealed  by  and  consolidated  with  the  Real  Property  Act 
of  1886,  No.  380,  Acts  of  1886.  This  last-mentioned  act, 
as  amended  by  No.  403,  Acts  of  1886,  and  by  No.  569, 
Acts  of  1893,  constitutes  the  present  system  of  convey- 
ancing by  registration  of  title  in  South  Australia. 

According  to  this  system,  only  estates  in  fee  simple  are 
entitled  to  initial  registration ;  the  Lands  Titles  Commis- 
sioners have  been  abolished  and  the  validity  of  applica- 
tions  for  registration   is   determined   by   the   Registrar 
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General,  after  a  report  upon  title  by  his  official  solicitor; 
publication  of  the  notice  of  application  is  required  four 
times,  but  only  in  the  Government  Gazette;  instruments 
presented  for  registration  are  no  longer  required  to  be 
filed  in  duplicate;  registration  is  indefeasible  as  to  boun- 
daries and  as  to  actual  notice  in  the  hands  of  bona  Ade 
purchasers  or  encumbrancers,  but  void  as  to  adverse  pos- 
session; and  the  number  of  schedules  has  been  increased 
to  twenty-two.  In  all  other  respects  the  provisions  of 
the  Real  Property  Act  of  1861  are  substantially  retained. 

Queensland  was  the  second  Australian  State  to  adopt 
a  system  of  conveyancing  by  registration  of  title.  This 
State  was  erected  into  a  separate  British  Province  in  the 
year  1859.  It  adopted  its  registration  system  in  the  year 
1861.  (Real  Property  Act  of  1861,  Queensland,  No.  14, 
Acts  of  1 861.) 

According  to  this  system,  only  estates  in  fee  simple  are 
entitled  to  initial  registration ;  the  validity  of  applications 
for  registration  is  determined  by  the  Registrar  General 
and  the  Master  of  Titles;  publication  of  the  notice  of 
application  is  required  once  in  the  Government  Gazette 
and  three  times  in  another  newspaper;  the  Registrar 
General  may  require  personal  service  of  notice;  registra- 
tion is  defeasible  as  to  boundaries;  and  there  are  seven- 
teen schedules  for  carrying  out  the  provisions  of  the  act. 
In  all  other  respects  this  act  is  substantially  similar  to  the 
South  Australian  Real  Property  Act  of  1861. 

The  Queensland  Real  Property  Act  of  1861,  as  amended 
by  No.  18,  Acts  of  1877;  by  No.  15,  Acts  of  1885;  by  No. 
13,  Acts  of  1886,  and  by  No.  3,  Acts  of  1887,  constitutes 
the  present  system  of  conveyancing  by  registration  of  title 
in  Queensland.  The  only  material  changes  made  by  the 
foregoing  amendments  are :  The  substitution  of  the  title 
of  Registrar  of  Titles  for  that  of  Registrar  General;  the 
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division  of  the  State  into  two  registration  districts,  and 
the  increase  of  the  number  of  schedules  to  twenty-two. 

Tasmania  was  the  next  Australian  State  to  adopt  a  sys- 
tem of  conveyancing  by  registration  of  title.  This  State 
was  erected  into  a  separate  British  Province  in  the  year 
1825.  It  adopted  its  registration  system  in  the  year  1862. 
(Real  Property  Act  of  1862,  Tasmania,  No.  16,  Acts  of 
1862.) 

According  to  this  system  only  estates  in  fee  simple  are 
entitled  to  initial  registration;  the  official  corresponding 
to  the  Registrar  General  is  styled  the  Recorder  of  Titles ; 
the  Recorder  of  Titles  may  require  personal  service  of 
notice;  registration  cannot  be  made  until  two  months 
after  publication;  registration  is  indefeasible  as  to  boun- 
daries in  the  hands  of  bona  Me  purchasers  or  encum- 
brancers ;  and  there  are  fifteen  schedules  for  carrying  out 
the  provisions  of  the  act.  In  all  other  respects  this  act 
is  substantially  similar  to  the  South  Australian  Real  Prop- 
erty Act  of  1861. 

The  Tasmania  Real  Property  Act  of  1862,  as  amended 
by  No.  I,  Acts  of  1863;  by  No.  17,  Acts  of  1867;  by  No. 
9,  Acts  of  1878;  by  No.  8,  Acts  of  1886;  by  No.  27,  Acts 
of  1890,  and  by  No.  5,  Acts  of  1893,  constitutes  the  present 
system  of  conveyancing  by  registration .  of  title  in  Tas- 
mania. The  only  material  changes  made  by  the  foregoing 
amendments  are:  The  dispensation  of  issuance  of  new 
certificates  of  title  upon  subsequent  transfers,  provided 
memoranda  of  such  transfers  are  endorsed  upon  the  orig- 
inals; and  the  increase  of  the  number  of  schedules  to 
twenty-one. 

New  South  Wales  was  the  next  Australian  State  to 
adopt  a  system  of  conveyancing  by  registration  of  title. 
This  State  was  erected  into  a  British  Province  in  the  year 
1788.    It  adopted  its  registration  system  in  the  year  1862. 
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(Real  Property  Act  of  1862,  New  South  Wales,  No.  9, 
Acts  of  1862.) 

According  to  this  system,  only  estates  in  fee  simple  are 
entitled  to  registration ;  publication  of  the  notice  of  appli- 
cation for  registration  is  required  once  in  the  Government 
Gazette  and  three  times  in  another  newspaper;  notices 
sent  by  mail  are  required  to  be  registered ;  registration  is 
indefeasible  as  to  adverse  possession  in  the  hands  of  bona 
Me  purchasers  or  encumbrancers;  the  limitation  for 
actions  against  the  Registrar  General  or  the  Assurance 
Fund  is  extended  to  six  years  beyond  the  removal  of  a. 
disability ;  and  there  are  fifteen  schedules  for  carrying  out 
the  provisions  of  the  act.  In  all  other  respects  this  act 
is  substantially  similar  to  the  South  Australian  Real  Prop- 
erty Act  of  1 86 1. 

The  New  South  Wales  Real  Property  Act  of  1862  was 
amended  by  No.  7,  Acts  of  1873;  by  No.  18,  Acts  of  1878; 
by  No.  7,  Acts  of  1894,  and  by  No.  17,  Acts  of  1898,  and 
was  repealed  by  and  consolidated  with  the  Real  Property 
Act  of  1900,  No.  25,  Acts  of  1900.  This  last-mentioned 
act,  as  amended  by  No.  68,  Acts  of  1901,  constitutes  the 
present  system  of  conveyancing  by  registration  of  title  in 
New  Sputh  Wales.  The  only  material  changes  made  by 
the  foregoing  amendments  are:  The  abolition  of  the 
Lands  Titles  Commissioners  and  the  determination  of  the 
validity  of  applications  for  registration  by  the  Registrar 
General,  after  a  report  upon  the  title  by  the  Examiners 
of  Titles;  the  indefeasibility  of  registration  as  to  boun- 
daries and  as  to  adverse  possession  in  the  hands  of  bona 
Me  purchasers  or  encumbrancers ;  and  the  increase  of  the 
number  of  schedules  to  twenty. 

Victoria  was  the  next  Australian  State  to  adopt  a  sys- 
tem of  conveyancing  by  registration  of  title.  This  State 
was  erected  into  a  separate  British  Province  in  the  year 
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1851.  It  adopted  its  registration  system  in  the  year  1862. 
(Transfer  of  Land  Act  of  1862,  Victoria,  No.  140,  Acts 
of  1862.) 

It  did  not  prove  possible  to  secure  access  to  a  copy  of 
this  act,  consequently  its  provisions  cannot  be  stated. 
This  act  was  amended  by  Nos.  180,  210,  213  and  223,  Acts 
of  1864;  by  No.  237,  Acts  of  1865;  by  No.  301,  Acts  of 
1866;  by  No.  317,  Acts  of  1867;  by  No.  353,  Acts  of  1869; 
by  No.  402,  Acts  of  1871 ;  by  No.  610,  Acts  of  1878;  by 
No.  872,  Acts  of  1885,  and  by  No.  945,  Acts  of  1887,  and 
was  finally  repealed  by  and  consolidated  with  the  Transfer 
of  Land  Act  of  1890,  Nos.  11 36,  11 49  and  11 74,  Acts  of 
1890.  This  last-mentioned  act,  as  amended  by  No.  1875, 
Acts  of  1903,  constitutes  the  present  system  of  conveyanc- 
ing by  registration  of  title  in  Victoria. 

According  to  this  system,  only  estates  in  fee  simple 
are  entitled  to  initial  registration ;  the  validity  of  applica- 
tions for  registration  is  determined  by  a  Commissioner 
of  Titles,  upon  reference  from  the  Registrar  of  Titles, 
accompanied  by  a  report  on  title  by  the  Examiner  of 
Titles ;  publication  of  the  notice  of  application  is  required 
once  in  a  single  newspaper;  notices  sent  by  mail  are 
required  to  be  registered ;  notice  is  required  to  be  posted 
on  the  land  for  twenty-one  days;  registration  can  be 
made  within  fourteen  days  after  publication;  registra- 
tion is  indefeasible  as  to  actual  notice  and  as  to  adverse 
possession  in  the  hands  of  bona  fide  puchasers  or  encum- 
brancers ;  but  is  defeasible  as  to  boundaries ;  the  limitation 
for  actions  against  the  Registrar  of  Titles  or  the  Assur- 
ance Fund  is  extended  to  six  years  beyond  the  removal 
of  a  disability,  provided  the  same  falls  within  thirty 
years  from  the  date  of  deprivation ;  and  there  are  twenty- 
six  schedules  for  carrying  out  the  provisions  of  the  act. 
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In  all  Other  respects  this  act  is  substantially  similar  to 
the  South  Australian  Real  Property  Act  of  1861. 

The  self-governing  Colony  of  New  Zealand  was  the 
next  British  dependency  in  Australasia  to  adopt  a  system 
of  conveyancing  by  registration  of  title.  It  adopted  its 
registration  system  in  the  year  1870.  (Land  Transfer 
Act  of  1870,  New  Zealand,  No.  51,  Acts  of  1870.) 

It  did  not  prove  possible  to  secure  access  to  a  copy 
of  this  act,  consequently  its  provisions  cannot  be  stated. 
This  act  was  amended  by  No.  12,  Acts  of  1871 ;  by  No. 
15,  Acts  of  1874;  by  No.  8,  Acts  of  1880,  and  by  No.  29, 
Acts  of  1883,  and  repealed  by  and  consolidated  with  the 
Land  Transfer  Act  of  1885,  No.  57,  Acts  of  1885.  This 
last-mentioned  act,  as  amended  by  No.  28,  Acts  of  1886; 
by  No.  40,  Acts  of  1888;  by  No.  29,  Acts  of  1889,  and 
by  No.  17,  Acts  of  1902,  constitutes  the  present  system 
of  conveyancing  by  registration  of  title  in  New  Zealand. 

According  to  this  system,  only  estates  in  fee  simple 
are  entitled  to  initial  registration;  the  Colony  is  divided 
into  several  registration  districts,  with  a  Registrar 
General  of  Land  over  all,  and  a  District  Land  Registrar 
and  an  Examiner  of  Titles  for  each  district;  the  validity 
of  applications  for  registration  is  determined  by  the 
local  District  Land  Registrar  and  the  local  Examiner  of 
Titles,  after  an  examination  of  the  title  by  the  latter ;  the 
number  of  times  of  publication  of  the  notice  of  the  applica- 
tion is  discretionary  with  the  local  District  Land  Regis- 
trar ;  notices  sent  by  mail  are  required  to  be  registered ;  no 
maximum  period  after  publication  is  prescribed,  within 
which  registration  must  be  made;  registration  is  inde- 
feasible as  to  boundaries  and  as  to  adverse  possession  in 
the  hands  of  bona  fide  purchasers  or  encumbrancers,  the 
limitations  for  actions  against  the  Registrar  or  Assurance 
Fund  is  extended  to  three  years  beyond  the  removal  of  a 
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disability;  and  there  are  seventeen  schedules  for  carrying 
out  the  provisions  of  the  act.  In  all  other  respects,  this 
act  is  substantially  similar  to  the  South  Australian  Real 
Property  Act  of  1861. 

Western  Australia  was  the  last  of  the  Australian 
States  to  adopt  a  system  of  conveyancing  by  registra- 
tion of  title.  This  State  was  erected  into  a  separate 
British  Province  in  the  year  1829.  It  adopted  its  regis- 
tration system  in  the  year  1874.  (Transfer  of  Land  Act, 
Western  Australia,  No.  13,  Acts  of  1874.) 

It  did  not  prove  possible  to  secure  access  to  a  copy  of 
this  act,  consequently  its  provisions  cannot  be  stated. 
This  act  was  amended  by  No.  15,  Acts  of  1878;  by  No. 
17,  Acts  of  1879;  by  No.  23,  Acts  of  1881;  by  No.  22, 
Acts  of  1883,  and  by  No.  55,  Acts  of  1892,  and  was 
repealed  by  and  consolidated  with  the  Transfer  of  Land 
Act  of  1893,  No.  14,  Acts  of  1893.  This  last-mentioned 
act,  as  amended  by  No.  22,  Acts  of  1896,  and  by  No.  10, 
Acts  of  1902,  constitutes  the  present  system  of  con- 
veyancing by  registration  of  title  in  New  Zealand. 

According  to  this  system,  only  estates  in  fee  simple 
are  entitled  to  initial  registration;  the  validity  of  appli- 
cations for  registration  is  determined  by  a  Commissioner 
of  Titles,  upon  reference  from  the  Registrar  of  Titles, 
accompanied  by  a  report  on  title  by  the  Examiner  of 
Titles ;  publication  of  the  notice  of  application  is  required 
once  in  the  Government  Gazette  and  another  news- 
paper ;  notices  sent  by  mail  are  required  to  be  registered ; 
notice  is  required  to  be  posted  on  the  land  for  twenty- 
one  days;  registration  can  be  made  in  fourteen  days 
after  publication;  registration  is  indefeasible  as  to  the 
boundaries  in  the  hands  of  bona  fide  purchasers  or 
incumbrancers;  there  is  no  summary  method  for  fore- 
closure of  mortgage,  and  there  are  twenty-eight  sched- 
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ules  for  carrying  out  the  provisions  of  the  act.  In  all 
other  respects  this  act  is  substantially  similar  to  the 
South  Australian  Real  Property  Act  of  1861. 

The  Crown  Colony  of  Fiji  was  the  next  British 
dependency  in  Australasia  to  adopt  a  system  of  convey- 
ancing by  registration  of  title.  It  adopted  its  registration 
system  in  the  year  1876.  (Real  Property  Ordinance  of 
1876,  Fiji,  No.  34,  Ordinances  of  1876.) 

According  to  this  system,  only  Crown  grants  are 
entitled  to  initial  registration;  the  provisions  of  the  ordi- 
nance are  carried  out  by  a  Registrar  of  Titles ;  certificates 
of  title  are  issued  in  duplicate;  new  certificates  of  title 
are  issued  upon  subsequent  transfers;  in  case  of  intes- 
tacy, title  vests  in  the  personal  representatives  and  not 
in  the  heirs-at-law ;  there  are  implied  covenants;  there  is 
a  summary  method  of  foreclosing  mortgages,  after  two 
months'  default;  there  appears  to  be  no  provision  for 
vesting  title  by  registration ;  there  is  no  Assurance  Fund ; 
registration  is  defeasible  as  to  fraud  and  as  to  bound- 
aries; instruments  are  required  to  be  filed  according  to 
prescribed  forms,  and  there  are  twenty-three  schedules 
for  carrying  out  the  provisions  of  the  ordinance. 

The  Fiji  Real  Property  Ordinance  of  1876,  as 
amended  by  No.  i.  Ordinances  of  1883,  and  by  No.  9, 
Ordinances  of  1892,  constitutes  the  present  system  of 
conveyancing  by  registration  of  title  in  Fiji.  Neither 
of  these  amendments  makes  any  material  change  in  the 
original  system. 

The  British  possession  of  British  New  Guinea  was  the 
last  of  the  British  dependencies  in  Australasia  to  adopt  a 
system  of  conveyancing  by  registration  of  title.  It 
adopted  its  registration  system  in  the  year  1889.  (Real 
Property  Ordinance  of  1889,  No.  11,  British  New  Guinea, 
Ordinances  of  1889.) 
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This  ordinance  provided  for  the  adoption  of  the  Real 
Property  Act  of  1861  of  Queensland,  as  amended  by  the 
Real  Property  Act  of  1877,  and  in  force  on  September  4, 
1888.  It  was  made  applicable  only  to  alienated  Crown 
lands  and  the  Registrar  General  was  created  the  Master 
of  Titles  also. 

Australasian  Summary, 

Excluding  Fiji  and  British  New  Guinea,  neither  of 
which  is  a  self-governing  Colony,  and  whose  systems  of 
title  registration  seem  to  be  but  imperfectly  developed, 
the  following  facts  appear,  from  an  analysis  of  the  remain- 
ing seven  Australasian  systems.  Registration  is  compul- 
sory as  to  all  lands  alienated  by  the  Crown,  subsequent 
to  the  taking  effect  of  the  several  acts,  and  voluntary  as 
to  all  other  lands.  In  some  States  there  is  a  single  regis- 
try office,  while  others  are  subdivided  into  two  or  more 
registration  districts.  Only  estates  in  fee  simple  are  enti- 
tled to  initial  registration.  Only  one  class  of  titles  is  regis- 
tered. The  validity  of  applications  for  registration  is 
determined  by  a  ministerial  officer,  variously  styled  the 
Registrar  General,  the  Registrar  of  Titles,  the  Recorder 
of  Titles,  or  the  Commissioner  of  Titles.  The  application 
is  required  to  set  forth  the  names  and  addresses  of  all  per- 
sons interested  in  the  property,  and  the  production  of  the 
muniments  of  title  and  the  filing  of  an  abstract  of  title 
may  be  required  in  addition.  The  applicant's  title  is 
examined  by  an  official,  variously  styled  the  Solicitor,  the 
Master  of  Titles,  or  the  Examiner  of  Titles.  Notice  of  the 
application  is  required  to  be  given  by  publication,  mailing 
and  posting;  but  the  manner  thereof  differs  in  every  State. 
The  period  within  which  objections  to  an  application  for 
registration  may  be  made  varies  from  fourteen  days  to 
twelve  months,  after  the  last  date  of  publication.     Regis- 


Digitized  by  VjOOQIC 


300  LAND    TITLE    REGISTRATION 

tration  is  made  in  a  single  book.  Certificates  of  title  arc 
issued  in  duplicate.  No  statute  of  limitations  is  provided. 
There  is  no  provision  for  removing  a  registered  title  from 
the  Register.  Title  vests  by  registration  and  not  by 
-delivery  of  instrument.  All  dealings  with  registered  prop- 
erty must  be  registered  also.  Registration  is  indefeasible 
in  case  of  fraud  or  mistake,  where  the  property  has  passed 
into  the  hands  of  a  bona  fide  purchaser  or  encumbrancer. 
Registration  is  also  indefeasible  as  to  boundaries  under 
similar  circumstances,  except  in  Queensland  and  Victoria. 
Registration  is  also  indefeasible  by  adverse  possession 
under  similar  circumstances,  except  in  South  Australia, 
Queensland  and  Tasmania.  There  is  an  Assurance  Fund 
sustained  by  payments  upon  initial  registrations  and  regis- 
trations of  subsequent  transmission  occasioned  by  death, 
of  a  halfpenny  in  the  pound  sterling.  Actions  against  this 
fund  are  variously  limited  from  a  flat  period  of  six  years 
after  the  date  of  deprivation  to  six  years  after  the  removal 
of  a  disability.  There  is  a  summary  method  of  foreclos- 
ing mortgages,  after  two  months'  default.  There  are  cer- 
tain implied  and  abbreviated  covenants  for  conveyances, 
leases  and  mortgages.  And  there  are  various  forms  pre- 
scribed for  carrying  out  the  provisions  of  the  several  sys- 
tems, ranging  from  seventeen  to  twenty-six  in  number. 
Tasmania  is  the.  only  State  which  permits  dealings  with 
registered  property  by  endorsement  of  certificate  of  title 
without  registration.  Fiji  has  a  special  provision  vesting 
the  title  to  decedents'  registered  property  in  the  personal 
representatives,  irrespective  of  testamentary  disposition. 
Much  interesting  litigation  has  arisen  over  the  interpre- 
tation and  effect  of  the  Australasian  Title  Registration 
Statutes;  but,  as  the  Court  of  last  instance,  the  British 
Privy  Council,  is  the  same  for  all  British  dependencies, 
these  decisions  will  not  be  considered  until  the  remaining 
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British  systems  of  conveyancing  by  registration  of  title 
have  been  reviewed. 

Owing  to  the  extreme  distance  of  Australasia,  there 
has  not  been  sufficient  time  to  obtain  statistics  as  to  the 
practical  workings  of  the  several  Australasian  title  regis- 
tration systems.  In  a  report  made  to  the  State  Depart- 
ment, in  August,  1907,  by  John  K.  Foster,  U.  S.  Vice  and 
Deputy  Consul  at  Newcastle,  this  official  states  that  vol- 
untary regfistration  of  title  is  undesirable  except  in  cases 
of  complicated  titles  or  where  it  is  proposed  to  sell  an 
estate  in  allotments,  and  that  the  process  is  somewhat 
expensive  and  frequently  very  lengthy.  That  in  cases  of 
subsequent  transmission  of  registered  titles,  by  death,  the 
system  is  cumbersome,  expensive  and  dilatory.  While  in 
a  similar  report  made  in  October,  1907,  by  John  P.  Bray, 
U.  S.  Consul  General  at  Melbourne,  this  official  states  that 
the  advantages  of  the  system  are  its  cheapness  and  expedi- 
tion, and  that  it  has  been  on^  of  the  most  potent  factors 
in  the  development  of  Australia,  by  opening  up  large  areas 
to  settlement  with  the  greatest  ease,  but  that  in  order  to 
carry  out  such  a  system  successfully  it  is,  above  all,  impor- 
tant that  the  country  be  accurately  surveyed. 

Anglo-Saxon     West    Indian,    Central    and    South 
American  Systems. 

For  the  sake  of  convenience,  the  various  systems  of 
conveyancing  by  registration  of  title,  in  use  in  the  British 
dependencies  in  the  West  Indies  and  Central  and  South 
America,  have  been  grouped  under  one  head. 

The  first  of  these  dependencies  to  adopt  a  system  of 
this  kind  was  British  Honduras,  in  Central  America, 
where  the  Honduras  Land  Title  Act  of  1858  became  a 
law  on  March  18,  1858,  less  than  two  months  after  the 
first  Torrens  act  was  adopted  in  South  Australia.     As, 


Digitized  by  VjOOQIC 


202  LAND    TITLE    REGISTRATION 

according  to  a  report  made  in  December,  1907,  by  W.  L 
Avery,  U.  S.  Consul  at  Belize,  it  appears  that  local  con- 
ditions are  very  primitive,  new  settlers  scarce,  and  that 
there  are  scarcely  any  dealings  in  real  property,  no 
attempt  has  been  made  to  examine  the  provisions  of  the 
original  act  or  to  trace  its  subsequent  development.  It 
is  stated  that  the  original  act,  although  it  was  framed 
upon  lines  entirely  of  its  own,  is  identical  in  its  objects 
and  scope  with  the  original  Torrens  act  and  differs  from 
that  act  only  in  its  details.  The  original  Honduras  act 
was  finally  consolidated  with  the  British  Honduras  Lands 
Titles  Registry  Act,  constituting  chapter  106  of  the  Con- 
solidated Laws  of  British  Honduras,  enacted  about  1888. 
(Hogg's  Aust.  Tor.  System,  20,  719,  809.) 

The  next  of  these  dependencies  to  adopt  a  system  of 
<:onveyancing  by  registration  of  title  seems  to  have  been 
British  Guiana,  in  South  America.  From  a  report  made 
in  December,  1907,  by  Selah  Merrill,  U.  S.  Consul  at 
Georgetown,  it  appears  that  the  present  system  was  insti- 
tuted by  No.  8  of  the  Ordinances  of  1880,  that  applica- 
tions for  registration  are  filed  with  the  Registrar  General, 
who  advertises  the  same  for  three  successive  Saturdays, 
and  that,  on  the  fourth  Saturday,  the  parties  appear 
before  a  Judge  of  the  Supreme  Court,  who  authorizes 
the  registration.  In  view  of  the  primitive  conditions 
existing  in  British  Guiana,  no  further  examination  of  its 
system  of  registration  of  title  is  deemed  necessary. 

The  next  of  these  dependencies  to  adopt  a  system  of 
conveyancing  by  registration  of  title  seems  to  have  been 
the  Leeward  Islands,  in  the  West  Indies.  From  a  report 
made  in  December,  1907,  by  Emile  S.  Delisle,  U.  S.  Vice- 
Consul  at  St.  Christopher,  it  appears  that  the  present  sys- 
tem was  instituted  and  was  made  compulsory  by  the  Title 
by  Registration  Act  of  1886;  Leeward  Islands,  No.  2, 


Digitized  by  VjOOQIC 


HENRY    PEGRAM  303 

Acts  of  1886,  and  that  this  act,  as  amended  by  No.  15, 
Acts  of  1886;  by  No.  38,  Acts  of  1887;  by  No.  9,  Acts  of 
1889;  by  No.  18,  Acts  of  1897,  and  by  No.  i,  Acts  of  1901, 
continued  in  force  until  1906,  when,  by  No.  5,  Acts  of 
1906,  compulsory  registration  of  title  was  no  longer 
required,  except  as  to  lands  previously  registered,  and 
registration  of  title  to  all  other  lands  is  now  optional. 
The  validity  of  applications  for  registration  is  determined 
by  a  Judge  and  not  by  the  Registrar.  Registration  is 
defeasible  in  the  event  of  error,  omission  or  fraud. 
Either  absolute,  qualified  or  possessory  titles  may  be 
registered.  There  is  an  Assurance  Fund  which  is  accu- 
mulated by  the  payment  of  a  halfpenny  in  the  pound  of 
the  value  of  the  land  registered.  Certificates  of  title  arc 
issued  and  subsequent  dealings  with  real  property  are 
entered  thereon. 

The  next  of  these  dependencies  to  adopt  a  system  of  j 

conveyancing  by  registration  of  title  seems  to  have  been 
the  Island  of  Jamaica,  in  the  West  Indies.  From  reports 
made  in  November,  1907,  by  F.  Van  Dyne,  U.  S.  Consul 
at  Kingston,  and  by  N.  R.  Snyder,  U.  S.  Consul  at  Port 
Antonio,  it  appears  that  the  present  system  was  insti- 
tuted by  the  Registration  of  Titles  Law,  Jamaica,  No. 
21,  Laws  of  1888,  as  amended  by  No.  31,  Laws  of  1888; 
by  No.  20,  Laws  of  1889;  by  No.  14,  Laws  of  1903,  and 
by  No.  10,  Laws  of  1905.  Registration  of  title  is  volun- 
tary and  not  compulsory.  Under  either  system,  exami- 
nation of  the  title  is  necessary,  encumbrances  being  regis- 
tered separately,  apparently.  Either  absolute,  qualified 
or  possessory  titles  may  be  registered.  The  validity  of 
applications  for  registration  is  determined  by  the  Regis- 
trar of  Titles,  after  a  report  upon  the  title  by  a  Referee 
of  Titles.  Notice  of  the  application  for  registration  is 
published  in  the  Government  Gazette  and  a  local  news- 
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paper  for  from  two  to  six  weeks.  Registration  is  inde- 
feasible except  as  against  fraud.  There  is  an  Assurance 
Fund  which  is  accumulated  by  a  payment  of  slightly  less 
than  one-half  of  one  per  cent  of  the  value  of  the  land 
registered. 

The  remaining  British  dependencies  in  the  West 
Indies,  which  have  adopted  systems  of  conveyancing  by 
registration  of  title,'  are  Tobago,  TrinMad  and  Turks 
Islands.  No  information  has  been  obtainable  as  to  the 
first  two  and,  from  a  report  made  in  November,  1907,  by 
J.  A.  Howells,  U.  S.  Consul  at  Turks  Islands,  it  appears 
that  the  Colony  of  Turks  and  Caicos  Islands  is  so  small 
that  its  laws  do  not  merit  serious  consideration.  The 
total  population  is  less  than  5,000,  of  whom  less  than  300 
are  white. 

It  was  deemed  inadvisable  to  attempt  to  make  a  sum- 
mary of  this  group  of  systems,  as  the  statutes  were  not 
examined. 

Anglo-Saxon-European  Systems. 

The  European  division  of  the  Anglo-Saxon  systems  of 
conveyancing  by  registration  of  title  embraces  the  sys- 
tems at  present  in  use  in  the  county  of  London  in  Eng- 
land, and  in  Ireland. 

As  has  been  hereinbefore  stated,  conveyancing  in 
England  is  carried  on  without  registration  of  any  kind, 
except  in  two  counties.  The  owner  of  property  retains 
in  his  custody  the  instruments  constituting  the  muni- 
ments of  his  title.  In  case  of  sale,  these  instruments  are 
delivered  to  the  purchaser,  together  with  a  deed  from  the 
vendor;  in  case  of  mortgage,  these  instruments  are 
deposited  with  the  mortgagee,  together  with  the  bond 
and  mortgage.  This  method  of  conveyancing  has 
obtained  in  England  ever  since  the  Norman  Conquest, 
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in  the  eleventh  century ;  prior  to  that  time,  there  appears 
to  have  been  a  crude  system  of  conveyancing  by  regis- 
tration of  instrument. 

In  the  latter  part  of  the  sixteenth  century,  efforts  were 
made  to  introduce  the  method  of  conveyancing  by  regis- 
tration of  instrument.  These  efforts  were  continued 
throughout  the  seventeenth  century,  but  it  was  not  until 
the  year  1703  that  this  method  was  finally  adopted,  when 
it  was  established  in  the  West  Riding  of  Yorkshire.  (2 
Anne,  c.  4.)  In  1707  it  was  extended  to  the  East  Riding 
of  Yorkshire  (6  Anne,  c.  35);  in  1708  it  was  extended  to 
the  county  of  Middlesex  (7  Anne,  c.  20),  which  is  part 
of  the  present  administrative  county  of  London;  and  in 
1735  it  was  extended  to  the  North  Riding  of  Yorkshire. 
(8  Geo.  2,  c.  6.)  It  has  never  been  extended  to  any 
other  county,  although  efforts  to  introduce  the  same 
generally  throughout  England  were  subsequently  made. 

It  was  not  until  the  year  1828  that  the  method  of  con- 
veyancing by  registration  of  title  first  began  to  be  con- 
sidered. In  this  year  a  Royal  Commission  was  appointed 
to  inquire  into  the  state  of  the  law  of  real  property,  and 
this  Commission  reported,  in  1830,  in  favor  of  a  method 
of  conveyancing  by  registration  of  title.  A  bill  was  intro- 
duced into  the  House  of  Commons  to  carry  out  the  rec- 
ommendations of  this  Commission,  but  the  same  met 
with  so  much  opposition  that  it  was  shortly  dropped  and 
nothing  further  was  done  until  1854.  In  this  year  a  new 
Royal  Commission  was  appointed  which  reported,  in 
1857,  in  favor  of  the  adoption  of  a  method  of  convey- 
ancing by  registration  of  title.  Several  successive  bills 
were  introduced  into  the  House  of  Commons  to  carry 
out  the  recommendations  of  this  Commission,  but  all 
failed  of  success  until  the  year  1862,  when  the  Land 
Registry  Act  was  passed.  (Transfer  of  Land  Act,  25  and 
20 


Digitized  by  VjOOQIC 


306  LAND   TITLE   REGISTRATION 

26  Vict.,  c.  53.)  This  act  introduced  the  method  of  con- 
veyancing by  registration  of  title  into  England.  (Morris 
on  Land  Registration,  pp.  6-18.)  It  is  commonly  known 
as  Lord  Westbury's  Act,  deriving  this  name  from  its 
author.    It  was  applicable  to  England  only. 

According  to  the  system  prescribed  by  this  act,  estates 
in  fee  simple  and  leaseholds  for  more  than  fifty  years,  or 
for  two  or  more  lives,  are  entitled  to  initial  registration. 
Either  absolute  or  possessory  titles  may  be  registered. 
The  validity  of  applications  for  registration  is  determined 
by  a  Registrar  with  the  assistance  of  Examiners  of  Title, 
but  no  title  may  be  registered  as  absolute  unless  it 
appears  to  be  such  as  a  Court  of  Equity  would  hold  to 
be  a  valid,  marketable  title. 

The  procedure  for  the  registration  of  absolute  titles  is, 
briefly,  as  follows: 

The  owner  of  the  estate  or  leasehold  files  an  application 
for  the  registration  of  his  title  with  the  Registrar,  together 
with  a  map  of  the  property,  and  exhibits  all  his  muniments 
of  title  to  him.  In  this  application,  the  names  and 
addresses  of  all  other  persons  interested  in  the  property 
are  required  to  be  set  forth.  If  the  title  be  approved  by 
the  Registrar,  he  publishes  a  notice  of  his  intention  to 
register  the  property  within  not  less  than  three  months 
after  publication.  A  copy  of  this  notice  is  required  to 
be  served  upon  all  adjoining  owners  and  upon  all  other 
persons  entitled  thereto.  At  the  expiration  of  the  pre- 
scribed period,  if  no  objections  have  been  filed,  the 
Registrar  registers  the  title  by  recording  the  particulars 
thereof  in  three  separate  books,  namely ;  the  Register  of 
Estates,  in  which  he  enters  the  description;  the  Record 
of  Title,  in  which  he  registers  the  ownership,  and  the 
Register  of  Mortgages  and  Incumbrances,  in  which  he 
enters  the  encumbrances.     Registration  is  indefeasible, 
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in  the  hands  of  bona  fide  purchasers  or  encumbrancers, 
against  all  errors  and  omissions;  but  it  is  defeasible  as 
to  boundaries,  fraud,  easements,  taxes  and  leases  for  less 
than  twenty-one  years.  Registration  of  leaseholds  does 
not  enure  to  the  benefit  of  the  lessors,  but  only  to  that 
of  the  lessees. 

Where  the  application  is  for  registration  of  a  possessory 
title,  the  applicant  is  only  required  to  exhibit  to  the 
Registrar  the  instrument  under  which  he  claims  title  and 
to  prove,  to  that  official's  satisfaction,  that  he  has  been 
in  actual  occupation  of  the  property,  as  owner  thereof, 
for  ten  years  last  past.  No  publication  or  service  of  any 
kind  is  required,  and  the  Registrar  forthwith  regfisters 
the  title,  making  a  special  note  of  its  nature  in  the  Record 
of  Title.  Such  regfistration  is  defeasible  as  to  all  ante- 
cedent rights.  A  possessory  title  may  be  subsequently 
registered  as  an  absolute  title,  by  an  order  of  a  Judge  in 
Chancery,  after  notice  has  been  duly  published  and  served, 
as  prescribed  for  registration  of  absolute  titles. 

Upon  registration  of  either  kind,  the  Registrar  issues 
a  Land  Certificate,  and  all  subsequent  transactions  affect- 
ing the  property  must  be  registered.  These  transactions 
may  be  made,  either  according  to  special  short  forms 
provided  by  the  act,  or  by  endorsement  on  or  deposit  of 
the  Land  Certificate,  or  by  the  ordinary  rules  and  practices 
of  law  and  equity.  Title  vests  by  the  delivery  of  the 
instrument  and  not  by  the  act  of  registration.  Registered 
property  may  be  removed  from  the  Register,  at  any  time, 
upon  the  application  of  the  owner,  with  the  consent 
thereto  of  all  persons  having  registered  rights  in  the 
property.  There  is  no  Assurance  Fund  and  there  are 
five  schedules  for  carrying  out  the  provisions  of  the  act. 

The  foregoing  act  was  repealed,  as  far  as  the  procedure 
for  future   registrations   was   concerned,    by   the    Land 
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Transfer  Act  of  1875  (I-and  Titles  and  Transfer  Act, 
38  &  39  Vict.,  c.  87),  which  provided  that,  after  January 
J,  1876,  applications  for  registration  under  the  prior  act 
should  not  be  entertained,  but  that  this  act  should  remain 
in  force  as  to  all  registered  titles  which  were  not  brought 
under  the  provisions  of  the  subsequent  act. 

The  Land  Transfer  Act  of  1875  is  commonly  known  as 
Lord  Cairns'  Act,  deriving  this  name  from  its  author,  and 
it  is  applicable  to  England  and  Wales. 

According  to  this  act,  only  estates  in  fee  simple  and 
leaseholds  for  more  than  twenty  years,  or  for  two  or  more 
lives,  are  entitled  to  initial  registration.  Registration  is 
wholly  voluntary.  In  addition  to  absolute  and  possessory 
titles,  qualified  titles,  or  titles  which  can  be  established  for 
only  a  limited  period,  or  subject  to  certain  reservations, 
may  also  be  registered;  subject,  however,  to  the  estates, 
rights,  or  interests  which  qualify  the  same.  The  validity 
of  application  for  registration  is  determined  by  'the 
Registrar,  who  is  required  to  be  a  barrister  of  ten  years' 
standing.  A  single  Office  of  Land  Registry  is  created, 
which  is  located  in  London.  This  office  is  under  the 
supervision  of  a  Registrar,  who  is  appointed  by  the  Lord 
Chancellor,  and  the  Lord  Chancellor  is  also  authorized 
to  prescribe  the  necessary  rules  for  the  administration  of 
this  office,  subject  to  the  approval  of  Parliament.  He 
is  also  authorized,  with  the  concurrence  of  the  Treasury 
Commissioners,  to  create  District  Registries  and  to 
appoint  District  Registrars  to  superintend  the  same. 
District  and  Deputy  Registrars  are  required  to  be  either 
barristers,  solicitors,  or  certified  conveyancers. 

The  procedure  prescribed  for  registration  is,  briefly, 
as  follows: 

Notice  of  the  application  for  registration  must  be  given 
according  to  the  rules  prescribed  by  the  Lord  Chancellor. 
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AH  notices  are  required  to  be  served  either  personally  or 
by  registered  letter.  At  the  expiration  of  a  prescribed 
period,  if  no  objections  have  been  filed,  or,  if  all  so  filed 
have  been  overruled  by  the  Registrar,  he  may  register  the 
title.  A  Land  Certificate  may  be  issued  upon  registration. 
Registration  of  titles  in  fee  simple  is  indefeasible,  in  the 
hands  of  bona  fide  purchasers  or  encumbrancers,  against 
all  other  estates  and  interests,  excepting  taxes,  easements, 
leases  for  less  than  twenty-one  years,  and  boundaries. 
Registration  of  possessory  titles  is  defeasible  as  to  adverse 
possession  claimed  to  have  commenced  prior  to  registra- 
tion. Registered  property  may  be  dealt  with  in  the  same 
manner  as  if  unregistered,  but  all  transactions  must  be 
registered  to  obtain  the  benefit  of  priority.  Certain 
covenants  are  implied  in  all  registered  mortgages  and 
leaseholds.  Upon  the  death  of  a  registered  owner,  his 
executor  or  administrator  is  entitled  to  be  registered  in 
his  stead.  Leasehold  registrations  are  required  to  be 
kept  in  a  separate  Register,  and  applicants  for  such 
registration  are  required  to  deposit  their  leases  with  the 
Registrar.  If  the  title  of  the  lessor  be  also  submitted  for 
examination,  it  may  be  determined  in  the  same  proceed- 
ing. Titles  registered  under  the  Land  Registry  Act, 
1862,  may  be  brought  under  the  provisions  of  this  act,  but 
the  same  is  not  obligatory.  Lands  situated  under  the 
provisions  of  this  act  are  exempt  from  the  jurisdiction  of 
the  local  Registries  of  Instruments.  There  is  no  pro- 
vision for  removing  property  from  the  Register,  for  an 
Assurance  Fund,  or  for  any  schedule. 

The  foregoing  act,  as  amended  by  the  Land  Transfer 
Act,  1897  (60  &  61  Vict.,  c.  65),  constitutes  the  system 
of  conveyancing  by  registration  of  title  now  in  use  in 
England. 
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According  to  the  amending  act,  registration,  upon  sale, 
may  be  made  compulsory  in  any  county  or  part  of  a 
county,  by  order  of  the  Privy  Council.  But  the  County 
Council  concerned  is  entitled  to  six  months'  previous 
notice  of  intention  to  make  such  order  and,  if  within  three 
months,  this  council  notifies  the  Privy  Council  that  com- 
pulsory registration  is  not  desirable,  no  such  order 
may  be  made.  Orders  for  compulsory  registration  are 
revocable  by  the  Privy  Council,  at  any  time.  Where 
registration  is  compulsory,  an  Insurance  Fund,  for  the 
indemnification  of  persons  registered  out  of  their  titles 
by  error,  omission,  or  fraud,  and  of  persons  damaged  by 
void  registrations,  is  required  to  be  accumulated  by 
setting  apart,  annually,  such  portion  of  the  land  registry 
fees  as  the  Lord  Chancellor  and  the  Treasury  may 
determine.  Any  deficiency  in  this  fund  is  chargeable 
upon  the  Consolidated  Fund  of  the  United  Kingdom. 
Registered  property  may  be  removed  from  the  Register, 
in  districts  where  registration  is  not  compulsory,  upon 
the  application  of  the  owner,  with  the  consent  thereto 
of  all  persons  having  registered  interests  therein.  No 
lien  may  be  created  by  the  deposit  of  the  Land  Certificate. 
This  amendment  further  provides  that,  upon  a  person's 
death,  notwithstanding  any  testamentary  disposition  of 
his  real  property,  the  same,  if  registered,  devolves  to  and 
becomes  vested  in  his  personal  representatives  to  be 
administered  by  them  in  the  same  manner  prescribed  for 
personal  property.  There  are  two  schedules  annexed, 
one  of  which  provides  for  minor  amendments  to  the 
principal  act,  including,  among  others,  indefeasibility  of 
registration  as  to  boundaries;  and  the  other  of  which 
prescribes  the  fees  to  be  paid.  This  amending  act  went 
into  effect  on  January  i,  1898. 
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The  Register  still  consists  of  three  parts,  namely:  the 
Property  Register,  for  descriptions;  the  Proprietorship 
Register,  for  ownership,  and  the  Charges  Register,  for 
encumbrances.  There  are  345  rules  and  seventy-two 
forms  which  are  required  to  be  observed  in  following  out 
the  details  of  this  system. 

On  January  18,  1898,  the  Privy  Council  notified  the 
London  Coimty  Council  of  its  intention  to  make  an  order 
for  the  compulsory  registration  of  titles  upon  sales  in  that 
county,  by  progressive  areas;  and,  on  July  18,  1898,  such 
an  order  was  formally  made  whereby  compulsory  registra- 
tion, upon  sale,  went  into  effect  immediately,  in  four 
parishes  in  the  west  end;  two  months  later,  in  eleven 
parishes  in  the  east  end;  six  months  later,  in  the  rest  of 
North  London,  excepting  the  city  and  North  Woolwich; 
and  three,  six  and  nine  months  later,  respectively,  in 
South  London,  by  groups  of  parishes.  By  a  subsequent 
order,  it  went  into  effect  in  the  city  of  London,  on  July 
I,  1902.  The  London  Land  Registry  office  is  located  in 
a  building  specially  erected  for  its  purposes  at  a  cost  of 
$1,325,000.  It  has  a  staff  of  about  250  officials,  whose 
salaries  amount  to  about  $250,000  annually.  In  a  report 
made  in  July,  1907,  by  Robert  J.  Wynne,  United  States 
Consul  General  at  London,  it  is  stated  that  the  expenses 
of  the  London  Land  Registry  office,  for  the  year  1904-5, 
exceeded  the  receipts  by  $55,000;  the  comparative  results 
for  the  subsequent  years  are  not  given. 

The  system  of  compulsory  registration  of  titles  upon 
sales  has  never  been  extended  to  any  other  county  in 
England  and  Wales.  According  to  reports  received,  in 
November  and  December,  1907,  from  U.  S.  Consular 
officials  at  Bristol,  Leeds,  Liverpool,  Nottingham  and 
Manchester,  the  sentiment  of  landowners,  banks,  build- 
ing societies  and  land  companies  is  generally  adverse  to 


Digitized  by  VjOOQIC 


312  LAND   TITLE    REGISTRATION 

any  further  extension  of  the  compulsory  area,  while 
voluntary  registration  has  been  practically  abandoned. 

According  to  a  report  made  by  the  Registrar  on 
December  31,  1895,  to  the  House  of  Commons,  there 
were  then  4,236  separate  titles  on  the  Register,  compris- 
ing 109,000  acres  of  land  valued  at  about  $70,000,000. 
These  parcels  were  scattered  throughout  every  county 
of  England  and  in  several  counties  in  Wales.  They 
varied  in  size,  from  small  lots  to  estates  of  several  thou- 
sand acres;  and  in  value,  from  $25  to  $1,500,000.  Of  the 
total  number,  411  had  been  registered  under  Lord 
Westbury's  Act  of  1862,  and  the  remainder  under  Lord 
Cairns'  Act  of  1875. 

From  the  date  of  the  institution  of  compulsory  regis- 
tration upon  sales  in  the  county  of  London  to  January 
I,  1906,  there  were  91,284  initial  registrations  and 
109,260  subsequent  registered  transactions.  In  the  year 
1905  these  combined  registrations  averaged  118,  daily. 
Of  the  initial  registrations,  three-quarters  are  leaseholds 
and  one-quarter,  only,  freeholds.  Of  the  freeholds  prac- 
tically all  are  registered  as  possessory  titles,  this  being 
the  simplest  and  most  economical  form  of  registration,  as 
it  is  issued  merely  upon  the  statement  of  the  owner,  sup- 
ported by  the  production  of  his  deed.  In  1904  the  appli- 
cations for  registration  of  absolute  titles  numbered 
eighty-five;  in  1905,  seventy-one;  and  in  1906,  forty-nine. 
A  qualified  title  is  seldom  offered  for  registration,  since 
it  involves  a  statement,  upon  the  Land  Certificate,  of  the 
flaw  existing  in  the  title. 

A  system  of  conveyancing  by  registration  of  title  was 
introduced  into  Ireland  as  early  as  1865.  (Record  and 
Title  Act,  28  &  29  Vict.,  c.  88.)  This  act  applied  only 
to  property  sold  in  the  Landed  Estates  Court  and  was 
voluntary   as  to   such.     It   proved   a   complete   failure. 
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(Report  made  in  December,  1907,  by  A.  K.  Moe,  U.  S. 
Consul  at  Dublin.)  The  foregoing  act  was  practically 
repealed  by  the  Local  Registration  of  Title  Act  of  1891 
{54  &  55  Vict.,  c.  66),  which  prohibited  further  regis- 
trations under  the  Act  of  1865,  after  January  i,  1892. 
This  latter  act  constitutes  the  present  system  of  convey- 
ancing by  registration  of  title  in  Ireland. 

According  to  this  system,  estates  in  fee  simple  and 
leaseholds  for  life  or  more  than  twenty-one  years  are 
entitled  to  initial  registration.  There  is  a  Central  Office 
of  Registry  at  Dublin,  in  charge  of  a  Registrar  of  Titles, 
who  is  required  to  be  a  barrister  or  solicitor  of  at  least 
eight  years'  standing.  There  is  a  local  Office  of  Registry 
in  each  of  the  other  counties,  in  charge  of  the  Clerk  of  the 
Crown  and  Peace  of  the  county.  The  validity  of  appli- 
cations for  registration  is  determined  by  the  Registrar 
of  Titles.  Registration  is  compulsory  as  to  all  property, 
previously  or  subsequently  sold,  under  the  several  Pur- 
chase of  Land  Acts  (i.  e.,  acts  providing  for  purchase 
money  advances  by  the  government);  and  voluntary  as 
to  all  other  property.  Property  previously  sold  under  a 
Purchase  of  Land  Act  is  entitled  to  registration,  without 
cost,  if  application  be  made  therefor,  within  one  year. 
No  procedure  for  registration  is  prescribed,  but  the  Land 
Judge,  with  the  approval  of  the  Lord  Chancellor  and  sub- 
ject to  the  approval  of  Parliament,  is  authorized  to  make 
the  necessary  rules  and  forms;  but  all  notices  are 
required  to  be  served  either  personally  or  by  registered 
letter.  Registration  is  indefeasible  in  the  hands  of  bona 
Ade  purchasers  or  encumbrancers,  except  as  to  taxes, 
easements,  leases  not  exceeding  thirty-one  years,  and 
boundaries.  In  all  transactions  with  registered  property, 
title  vests  by  delivery  of  the  instrument,  but  registration 
of  the  same  is  required  to  obtain  the  benefit  of  priority. 
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The  deposit  of  the  Land  Certificate  may  create  a  lien. 
The  Register  is  kept  in  three  parts,  namely:  Part  I, 
Registered  Owners;  Part  II,  Description  of  Lands;  and 
Part  III,  Burdens.  Leaseholds  are  kept  in  a  separate 
Register.  Registered  property  may  be  removed  from 
the  Register,  at  any  time.  Titles  registered  under  the 
Act  of  1865  may  be  brought  under  the  provisions  of  this 
act  without  cost,  at  any  time ;  and,  until  so  brought,  they 
are  subject  to  the  provisions  of  the  Act  of  1865.  Upon  a 
person's  death,  notwithstanding  any  testamentary  dis- 
position of  his  real  property,  the  same,  if  registered, 
devolves  to  and  becomes  vested  in  his  personal  repre- 
sentatives to  be  administered  by  them  in  the  manner 
prescribed  for  personal  property.  In  cases  of  intestacy, 
where  registered  property  is  involved,  the  canons  of 
descent,  dower  and  tenancy  by  the  curtesy  are  abolished 
and  the  real  property  is  divisible  as  if  it  were  personal 
property.  An  Insurance  Fund  is  created  which  is  sus- 
tained by  such  insurance  fees  as  may  be  required  by  the 
rules  to  be  paid  on  registered  transactions.  The  present 
rules  prescribe  a  payment  of  two  per  cent  of  the  value 
of  the  property.  Any  deficiency  is  chargeable  against 
the  Consolidated  Fund  of  the  United  Kingdom.  The 
Insurance  Fund  is  for  the  indemnification  of  persons 
registered  out  of  their  titles  by  error  or  fraud  and  of  per- 
sons damaged  by  void  registrations.  Claims  for  indem- 
nification are  limited  to  six  years  from  the  date  when  the 
right  accrued  and,  in  case  of  disability,  to  two  years  after 
the  disability  has  ceased.  Apparently,  land  registered 
compulsorily  cannot  be  removed  from  the  Register. 
There  are  prescribed  139  rules  and  32  forms  for  carrying 
out  the  details  of  the  system. 

Titles  must  be  registered  under  the  Small  Dwellings 
Acquisition  Act  of  1899  (62  &  63  Vict.,  c.  44),  either 
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as  absolute,  or  possessory,  or  qualified,  as  prescribed  in 
the  English  Land  Transfer  Acts  of  1875  and  1897.  The 
Act  of  1899  authorizes  governmental  loans  to  house- 
holders to  enable  them  to  purchase  their  homes. 

From  1 891  to  1904  there  were  65,000  compulsory 
registrations  of  title,  including  11,000  of  the  25,000  titles 
of  tenant  purchasers  acquired  by  them  under  Purchase 
of  Land  Acts  prior  to  1892,  which  by  the  Act  of  1891 
were  subject  to  compulsory  registration,  leaving  14,000 
of  these  titles  still  unregistered.  During  this  same  period 
there  were  278  voluntary  registrations  of  title.  No  sta- 
tistics of  the  subsequent  registrations  have  been  procur- 
able. It  is  stated  that  almost  all  transactions  in  land,  in 
Ireland,  take  place  under  the  provisions  of  the  Land  Pur- 
chase Acts  and  deal  with  small  agricultural  holdings. 
(Consul  Moe's  Report,  p.  8.)  It  is  further  stated  that, 
upon  the  registration  of  these  titles,  no  examination  is 
made  of  the  tenant  purchaser's  prior  interest,  but  that 
his  title  is  registered,  **  subject  to  equities,"  upon  receipt 
of  his  deed  from  the  Land  Commission.  (Browning  & 
Glover's  Local  Registration  of  Title  in  Ireland,  p.  iii.) 

It  is  stated  that  there  is  a  system  of  conveyancing  by 
registration  of  title  in  use  in  the  British  dependency  of 
Cyprus,  an  island  in  the  Mediterranean  sea.  And  that 
this  system  is  set  forth  in  No.  19  of  the  Laws  of  1890,  as 
amended  by  No.  4  of  the  Laws  of  1892.  (Morris  on  Land 
Title  Registration.)  No  access  has  been  had  to  these 
statutes  to  verify  this  statement. 

It  is  also  stated  that  there  is  a  system  of  conveyancing 
by  registration  of  title  in  use  in  the  British  dependencies 
of  the  Cape  of  Good  Hope,  or  Cape  Colony  as  it  is  more 
commonly  known,  and  British  Bechuanaland,  in  South 
Africa.  (Morris  on  Land  Registration,  pp.  75  and  76.) 
This  work  was  published  in    1895   and,   owing  to  the 
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extreme  distance  of  these  countries,  no  direct  informa- 
tion has  yet  been  received  as  to  the  actual  state  of  affairs 
in  South  Africa.  But,  from  an  examination  of  the  acts 
referred  to  as  constituting  the  system  in  use  in  1895,  it 
seems  that  this  system  is,  in  reality,  a  system  of  convey- 
ancing by  registration  of  instrument,  and  not  by  regis- 
tration of  title.  The  error  appears  to  have  arisen  from 
too  literal  reliance  upon  the  language  of  these  acts 
without  further  examination  of  the  effect  of  their 
provisions. 

Prior  to  the  year  1881,  it  is  unquestionable  that  the 
only  system  of  conveyancing  used  in  Cape  Colony  was 
that  of  registration  of  instrument.  In  that  year  a  Titles 
Registration  and  Derelict  Lands  Act  was  adopted. 
(Cape  of  Good  Hope,  No.  28,  Acts  of  1881.)  This  act 
merely  provided  that  where,  by  reason  of  the  death, 
incapacity,  insolvency,  or  absence,  of  the  person  in  whose 
name  property  was  registered,  the  owner  thereof  was 
unable  to  secure  the  necessary  instrument  to  have  the 
property  registered  in  his  own  name,  he  might  petition 
the  Supreme  Court  for  an  order  directing  the  Registrar 
of  Deeds  to  register  his  title,  subject  to  all  existing 
encumbrances  of  record  and  valid  only  to  the  extent  of 
the  former  owner's  title.  It  is  apparent  that,  notwith- 
standing the  order  to  register  the  petitioner's  title,  this 
system,  in  effect,  is  really  a  system  of  conveyancing  by 
registration  of  instrument.  By  Proclamation  No.  2,  of 
1885,  this  act  was  extended  to  British  Bechuanaland. 

It  is  further  stated  that  the  foregoing  act  was  amended 
by  the  Deeds  Registry  Act,  1891,  Cape  of  Good  Hope, 
No.  19.  This  act  merely  provides  that,  where  one  per- 
son is  registered  as  the  owner  of  two  or  more  contiguous 
parcels  of  land,  a  certificate  of  title  may  be  issued,  set- 
ting forth  the  property  by  a  single  description  and  refer- 
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ring  to  the  original  deeds  and  also  to  all  encumbrances 
registered  against  the  property.  It  is  again  apparent 
that,  notwithstanding  the  designation  of  the  consolidated 
instrument  as  a  certificate  of  title,  this  amendment  in 
nowise  instituted  a  system  of  conveyancing  by  registra- 
tion of  title. 

Apparently,  there  is  a  similar  system  of  conveyancing 
in  Natal,  British  South  Africa,  which  has  caused  a  sim- 
ilar misapprehension  as  to  its  effect. 

European  Summary. 

Registration  is  compulsory  as  to  all  lands  sold  at  public 
or  private  sale  in  the  county  of  London,  and  as  to  all  lands 
sold  by  the  Landed  Estates  Court  or  pursuant  to  the  Small 
Dwellings  Acquisition  Act  in  Ireland.  It  is  voluntary  as 
to  all  other  lands  in  England,  Ireland  and  Wales.  Estates 
in  fee  simple  and  leaseholds  for  life,  or  twenty  years,  are 
entitled  to  initial  registration.  There  is  a  single  Registry 
office  for  the  whole  of  England  and  Wales  and  a  separate 
Registry  office  in  each  county  in  Ireland.  Absolute, 
qualified  or  possessory  titles  may  be  registered  in  England 
and  Wales.  Apparently,  only  absolute  titles  may  be 
registered  in  Ireland.  The  validity  of  applications  for 
registration  is  determined  by  a  ministerial  officer,  styled 
the  Registrar  of  Titles.  In  England,  he  is  required  to  be 
a  barrister  of  ten  years'  standing,  and,  in  Ireland,  either 
a  barrister  or  solicitor  of  eight  years'  standing.  The 
contents  of  the  application  and  the  procedure  for  regis- 
tration are  prescribed  by  the  rules  and  forms,  made  from 
time  to  time,  by  the  Lord  Chancellor  in  England,  and  by 
the  Land  Judge  of  the  Landed  Estates  Court  in  Ireland. 
Any  notices  required  must  be  served  either  personally  or 
by  registered  mail.  Registration  is  made  in  three 
separate  books,  designated  the  Property  Register,  Pro- 
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prietorship  Register,  and  Charges  Register,  in  England; 
and  in  three  separate  parts  in  a  single  book,  designated 
Registered  Owners,  Description  of  Lands,  and  Burdens, 
in  Ireland.  Land  Certificates  are  issued.  No  statute  of 
limitations  is  provided.  Registered  titles  may  be  removed 
from  the  Register,  at  any  time,  unless  situated  within 
the  compulsory  area  in  England,  or  compulsorily  regis- 
tered in  Ireland.  Title  vests  by  delivery  of  instrument. 
All  dealings  with  registered  property  must  be  registered 
to  obtain  the  benefit  of  priority  over  unregistered  instru- 
ments. Registration  is  indefeasible  in  case  of  fraud,  or 
mistake,  where  the  property  has  passed  into  the  hands  of 
a  bona  fide  purchaser  or  encumbrancer.  It  is  also  inde- 
feasible as  to  boundaries  in  the  compulsory  area  in 
England.  Registration  is  defeasible  as  to  boundaries 
(except  in  the  compulsory  area  in  England),  ease- 
ments, leases  under  twenty-one  years,  and  taxes. 
Qualified  titles  are,  in  addition,  also  defeasible  after 
the  periods  for  which  they  are  limited  or  by  the 
reservations  to  which  they  are  subjected.  Possessory 
titles  are  also  defeasible  as  to  all  rights  existing  at  the 
time  of  registration.  There  is  an  Insurance  Fund,  in  the 
case  of  property  compulsorily  registered  only,  sustained 
by  such  payments  as  may  be  prescribed,  from  time  to 
time,  by  the  English  and  Irish  rules,  respectively.  There 
is,  apparently,  no  limitation  to  actions  against  this  fund, 
in  England.  In  Ireland,  such  actions  are  limited  to  six 
years  from  date  of  deprivation  and,  in  case  of  disability, 
to  two  years  after  its  removal.  There  is  no  summary 
method  of  foreclosing  mortgages.  There  are  certain 
implied  covenants  for  leaseholds  and  mortgages.  There 
2^re  345  rules  and  seventy-two  forms  for  carrying  out  the 
provisions  of  the  English  system,  and  139  rules  and 
thirty-two   forms    for   the    Irish    system.     The    title    to 
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decedents'  registered  property  vests  in  the  personal 
representatives,  irrespective  of  testamentary  disposition. 
The  canons  of  descent,  dower  and  curtesy  are  abolished, 
in  the  case  of  registered  property,  in  Ireland  only. 

Anglo-Saxon — Canadian  Systems. 

It  is  stated  that  the  colony  of  Vancouver  Island  was  the 
first  of  the  British  dependencies  in  Canada  to  adopt  a 
system  of  conveyancing  by  registration  of  title.  (Land 
Registry  Ordinance  of  i860,  as  amended  by  the  Land 
Registry  Amendment  Ordinance  of  1865;  Report  made 
in  June,  1907,  by  Abraham  E.  Smith,  U.  S.  Consul  at 
Victoria.)  No  access  has  been  had  to  these  statutes  to 
verify  this  statement.  Vancouver  Island  was  under  the 
control  of  the  Hudson's  Bay  Company  until  1859,  when 
it  was  created  a  British  Colony.  In  1866  it  was  consoli- 
dated with  the  Colony  of  British  Columbia.  It  is  also 
stated  that  British  Columbia  had  adopted  a  similar  system 
as  early  as  1861  (British  Columbia  Land  Registry  Ordi- 
nance of  1861,  No.  8,  as  amended  by  the  British  Columbia 
Land  Registry  Extension  Ordinance  of  1864).  An  exam- 
ination of  the  first  of  these  ordinances  discloses  that  it 
merely  provided  a  system  of  conveyancing  by  registration 
of  instrument  with  benefit  of  priority,  in  a  central  office  at 
New  Westminster.  No  access  has  been  had  to  the  second 
of  these  ordinances,  but,  from  its  title,  it  apparently 
created  other  registration  of  instrument  districts. 

It  seems  probable,  therefore,  that  the  British  Columbia 
Land  Registry  Ordinance  of  1870  (Revised  Laws  of  1871, 
No.  143)  was  the  first  statute  to  introduce  a  system  of 
conveyancing  by  registration  into  Canada. 

According  to  this  system,  a  Land  Registry  office  was 
established  at  Victoria,  under  a  Registrar  of  Titles  who 
was  required  to  be  a  barrister  or  solicitor,  and  the  subse- 
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quent  establishment  of  District  Registry  offices,  under 
Deputy     Registrars,     was     also    authorized.     This     act 
repealed  the  two  preceding  Vancouver  Island  Ordinances 
and   the   two   preceding   British    Columbia    Ordinances. 
Any  estate   or  interest   in   real   property  is  entitled   to 
registration,  and  registration  is  wholly  voluntary.    The 
Registrar  General  determines  the*  validity  of  all  applica- 
tions for  registration.     There  is  no  procedure  prescribed 
for   registration    and   the    Registrar    General    is  merely 
required  to   satisfy   himself,   by  an   examination   of  the 
muniments  of  title  submitted,  that  a  prima  facie  title  has 
been  established  and,  thereupon  to  register  the  title,  if 
acquired  by  conveyance,  by  entering  the  ownership  in 
the  Register  of  Absolute  Fees,  and  the  description  in  the 
Absolute    Fees    Parcels    Book;    and,    if    acquired    by 
encumbrance,  by  entering  the  ownership  in  the  Register 
of  Charges,  and  the  description  in  the  Charges  Parcels 
Book.     Certificates  of  title  are  issued  upon  registrations 
in  fee.     Such  registration  is  indefeasible  as  to  the  rights 
of  the  Crown  and  as  to  leases  under  three  years,  but  not 
as  to  antecedent  rights  apparently.     Registration  is  not 
notice  of  the  contents  of  registered  instruments.     Title 
vests  by  delivery  of  instrument,  but  the  same  is  required 
to   be  registered  to  obtain  benefit   of  priority.     Titles 
registered  in  the  foregoing  manner  are  said  to  be  absolute. 
They  are,  as  a  matter  of  fact,  merely  possessory.     After 
such  a  title  has  been  registered  for  seven  years,  an  appli- 
cation may  be  made  for  its  registration  as  an  indefeasible 
title.     This  application  is  required  to  set  forth  all  other 
interests  in  the  property  and  to  be  accompanied  by  the 
muniments  of  title  and  a  map.     If  the  application  be 
approved  by  the  Registrar,  he  is  required  to  publish  notice 
of  his  intention  to  register  the  title  as  indefeasible,  in  the 
Government  Gazette  and  another  newspaper,  for  not  less 
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than  three  months.  At  the  expiration  of  the  prescribed 
period,  if  no  valid  objections  have  been  filed,  the  title  is 
registered  as  indefeasible  as  against  the  whole  world, 
except  the  Crown,  fraud,  and  leases  under  three  years. 
There  is  not  any  Assurance  Fund.  The  Supreme  Court 
is  authorized  to  make  rules  and  establish  a  scale  of  fees 
for  carrying  out  the  details  of  the  act.  There  are  fourteen 
forms  and  three  schedules  annexed  to  it. 

This  act  was  amended  by  35  Vict.,  c.  31 ;  36  Vict.,  c.  21 ; 
42  Vict.,  c.  22;  47  Vict.,  c.  17;  48  Vict.,  c.  17;  50  Vict., 
c.  18;  51  Vict.,  c.  17;  Consolidated  Acts  of  1888,  c.  67; 
53  Vict.,  cc.  24  &  25;  54  Vict.,  c.  16;  55  Vict.,  c.  26;  56 
Vict.,  c.  23;  Revised  Statutes  of  1897,  c.  iii;  c.  29,  Acts 
of  1898;  cc.  36  &  62,  Acts  of  1899;  c.  15,  Acts  of  1900; 
c.  31,  Acts  of  1901 ;  c.  29,  Acts  of  1904,  and  c.  31,  Acts  of 
1905.  The  present  system  of  conveyancing  by  registra- 
tion of  title  in  British  Columbia  is  governed  by  c.  23  of 
the  Acts  of  1906,  as  amended  by  c.  69  of  the  Acts  of  1907. 

According  to  this  system,  only  estates  in  fee  simple  are 
entitled  to  initial  registration.  If  the  Registrar  is  satisfied 
that  a  good  and  marketable  title  is  presented  by  the 
applicant,  he  is  required  to  register  the  same  in  the 
Register  of  Indefeasible  Titles.  If  he  is  not  so  satisfied, 
he  is  required  to  refer  the  same  to  the  Examiner  of  Titles, 
who  may  direct  the  Registrar  either  to  register  the  title  in 
the  Register  of  Indefeasible  Fees  forthwith  or  after  giving 
such  notices  in  such  manner  as  he  may  direct,  or  to 
register  the  same  in  the  Register  of  Absolute  Fees ;  or  to 
refuse  to  register  title.  A  certificate  of  title  is  issued 
upon  registration.  Registration  of  absolute  fees  is  valid 
only  as  to  prima  facie  ownership.  Upon  applications  for 
registration  of  tax  titles,  the  Registrar  is  not  required  to 
examine  the  tax  sale  proceedings,  but  merely  to  satisfy 
himself  that  the  sale  was  fairly  and  openly  conducted,  and, 
21 
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in  addition,  to  notify  the  former  owner  to  present  his 
objections  to  the  registration,  if  any,  within  a  definite 
period.     Title  vests  upon  registration,  not  by  delivery. 
A  title  registered  as  indefeasible  is  valid  against  the  whole 
world,  excepting  the  Crown,  and  excepting  as  to  taxes, 
leases  under  three  years,  easements  and  boundaries,  and 
also  excepting  as  to  fraud,  unless  the  property  has  passed 
into  the  hands  of  bona  fide  purchasers  or  encumbrancers. 
Notices  may  be  either  served  personally  or  by  registered 
letter.     There  is  an  Assurance  Fund,  sustained  by  taking 
twenty  per   cent   of  the   annual   registration   fees   until 
$50,000  has  been  accumulated,  and  then  maintaining  the 
fund  at  that  sum  in  a  similar  manner.     Actions  against 
this  fund  are  limited  to  six  years  after  date  of  deprivation 
and,  in  case  of  disability,  to  six  years  after  its  removal. 
Registration  is  wholly  voluntary.     The  Lieutenant-Gov- 
ernor in  Council  may  make  rules.     There  are  sixteen 
forms  and  three  schedules  annexed.     The  fees  for  regis- 
tration of  title  are:  On  filing  application,  fifty  cents;  on 
registration,  one  dollar,  and  one-fifth  of  one  per  cent  of 
the  value  of  the  property,  if  under  $5,000,  and  one-tenth 
of  one  per  cent  if  over  $5,000,  and  for  the  certificate  of 
title,  five  dollars.     The  fees  for  registration  of  encum- 
brances are :  One  dollar  and  one-tenth  of  one  per  cent  of 
the  value  of  the  property.     In  addition  to  the  above,  from 
fifty   cents   upwards   is  payable  towards   the  Assurance 
Fund,  according  to  the  value  of  the  property.     No  statis- 
tics have  been  available  as  to  the  operation  of  this  system 
in  British  Columbia,  but  it  is  stated  to  have  worked  well 
in  practice  and  to  have  given  entire  satisfaction.     (Consul 
Smith's  report,  p.  2 ;  Consul  General  Foster's  report,  p.  3.) 
Ontario,  formerly  known  as  Upper  Canada,  was  the 
next  Canadian  Province  to  adopt  a  system  of  convey- 
ancing   by    registration    of    title.     (Land  Titles  Act  of 


Digitized  by  VjOOQIC 


HENRY    PEGRAM  323 

1885,  48  Vict.,  c.  22.)  This  act  applies  only  to  the  city 
of  Toronto  and  county  of  York.  Registration  is  wholly 
voluntary.  Only  estates  in  fee  simple  and  leaseholds  for 
more  than  twenty  years,  or  for  one  or  more  lives,  are 
entitled  to  initial  registration.  Titles  may  be  registered 
as  absolute,  qualified,  or  possessory.  A  Master  of  Titles, 
who  is  required  to  be  a  barrister  of  ten  years'  standing, 
determines  the  validity  of  applications  for  registration. 
Absolute  titles  are  registered  after  their  approval  by  the 
Master  of  Titles,  on  such  evidence  and  after  such  notices 
as  he  may  require.  Qualified  titles  are  registered  where 
the  Master  of  Titles  finds  that  absolute  titles  are  valid  for 
only  a  limited  period  or  are  subject  to  certain  reserva- 
tions. Possessory  titles  are  defeasible  as  to  all  antecedent 
rights  and  as  to  adverse  possession,  claimed  to  have  com- 
menced prior  to  registration.  All  registered  titles  are 
defeasible  as  to  taxes,  easements,  boundaries,  leases 
under  three  years,  dower  and  curtesy.  Title  vests  by 
delivery  of  instrument,  but  registration  is  required  for 
benefit  of  priority.  There  are  implied  covenants  for 
mortgages  and  leaseholds.  Notices  are  required  to  be 
served  personally  or  by  registered  letter.  Registration 
is  not  notice  of  the  contents  of  registered  instruments. 
There  is  an  Assurance  Fund  sustained  by  a  payment  of 

one-quarter  of  one  per  cent  of  the  value  of  the  property, 

.  ....  * 

upon  initial  registration.     The  Lieutenant-Governor  in 

Council  and  the  Supreme  Court  are  authorized  to  make 

rules  for  carrying  out  the  provisions  of  the  act.     There 

are  sixty  rules  and  forty-five  forms  prescribed. 

This  act  was  amended  by  50  Vict.,  cc.  14,  15  &  16; 

Revised  Statutes  of  1887,  cc.  115  &  116;  51  Vict,  c.  12; 

52  Vict.,   c.   20;   53  Vict.,   c.   32;   55   Vict.,    c.    24;   56 

Vict.,  c.  22;  57  Vict,  c.  23,  and  58  Vict.,  c.  13.     The 

present  system  of  conveyancing  by  registration  of  title 
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in  Ontario  is  governed  by  the  Revised  Statutes  of  1897, 
c.  138,  as  amended  by  c.  16,  Acts  of  1901 ;  by  c.  19,  Acts 
of  1902;  by  c.  12,  Acts  of  1903;  by  c.  19,  Acts 'of  1906, 
and  by  c.  30,  Acts  of  1907. 

According  to  this  system,  the  provisions  of  this  act 
may  be  extended  to  the  county  of  York,  including  the 
city  of  Toronto;  to  the  county  of  Elgin,  including  the 
city  of  St.  Thomas ;  to  the  county  of  Ontario,  and  to  the 
districts  of  Muskoka,  Parry  Sound,  Nipissing,  Algoma, 
Manitoulin,  Thunder  Bay  and   Rainy  River;  provided, 
however,  that  in  the  case  of  counties  and  cities,  or  towns 
separated   from   the   county   for   municipal   purposes,    a 
by-law   declaring   the   expediency   of  such   extension    is 
required  to  be  passed  by  the  Municipal  Council  and  to 
be  proclaimed  by  the  Lieutenant-Governor,  prior  to  such 
extension.     Upon  such  proclamation  the  present  Land 
Registries  for  instruments  are  continued  for  the  regfis- 
tration   of  titles   under   Local   Masters   of  Titles.     The 
Land  Registry  for  the  county  of  York  is  required  to  be 
under  a  Master  of  Titles  who  is  required  to  be  a  barrister 
of  not  less  than  ten  years'  standing.     Only  estates  in  fee 
simple  and  leaseholds  for  one  or  more  lives  or  for  twenty- 
one  years  are  entitled  to  registration.     Registration   is 
voluntary,   except  as  to  subsequent  alienations  by  the 
Crown  in  the  districts  specified  in  the  act.     The  validity 
of  the  application  is  determined  by  the  Master  or  Local 
Master  of  Titles.    Titles  are  registered  pursuant  to  such 
procedure  as  he  may  require.    Registration  of  possessory 
titles   is   defeasible  as   to  antecedent   rights.      Qualified 
titles  may  be  registered  where  it  appears  to  the  Master 
of  Titles  that  the  title  can  be  established  only  for  a  lim- 
ited period,  or  subject  to  certain  reservations.     Certifi- 
cates of  title  are  issued.     Leaseholds  are  required  to  be 
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kept  in  a  separate  Register.  All  registered  titles  are 
defeasible  as  to  taxes,  easements,  boundaries,  leases  under 
three  years,  dower,  curtesy  and  eminent  domain.  Regis- 
tration is  indefeasible  as  to  adverse  possession  and  also 
as  to  fraud,  if  the  property  has  passed  into  the  hands  of 
bona  fide  purchasers  or  encumbrancers.  There  are 
implied  covenants  for  leases  and  mortgages.  Title  vests 
by  delivery,  but  registration  is  required  for  benefit  of 
priority.  There  is  an  Assurance  Fund  sustained  by  a 
payment,  upon  initial  registrations,  of  one-quarter  of  one 
per  cent  of  the  value  of  the  land,  and  of  one-tenth  of 
one  per  cent  of  the  value  of  improvements.  Actions 
against  the  Assurance  Fund  are  limited  to  six  years  from 
date  of  deprivation  and,  in  case  of  disability,  to  six  years 
from  its  removal.  Registered  property  may  be  removed 
from  the  Register  with  the  approval  of  the  Master  of 
Titles,  or  of  the  Local  Master  of  Titles,  subject  to  the 
approval  of  the  Inspector.  An  appeal  may  be  taken  from 
the  decision  of  a  Master  of  Titles  to  the  High  Court 
within  the  period  prescribed  for  appeals,  and  from  the 
decision  of  the  High  Court  to  the  Court  of  Appeal. 
There  are  eighty-two  rules  and  fifty-six  forms  annexed. 
The  system  of  conveyancing  by  registration  of  title  is 
in  force  only  in  the  counties  of  Elgin,  Ontario  and  York, 
and  in  the  districts  of  Algoma,  Manitoulin,  Muskoka, 
Nipissing,  Parry  Sound,  Rainy  River  and  Thunder  Bay, 
of  the  Province  of  Ontario.  The  titles  to  almost  all  pri- 
vate lands  in  the  foregoing  seven  districts,  excepting 
Muskoka,  are  registered,  as  these  districts  were  not 
opened  up  by  the  Government  until  after  registration 
became  compulsory  upon  alienations  by  the  Crown. 
Registration  of  title  is  not  widely  used  in  the  older  com- 
munities, because  of  the  expense  of  the  initial  registra- 
tion which,  in  some  cases,  is  prohibitive.    (Report  made 
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in  August,  1907,  by  John  G.  Foster,  U.  S.  Consul  Gen- 
eral at  Ottawa;  reports  made  in  November  and  Decem- 
ber, 1907,  and  January,  1908,  by  the  U.  S.  Consuls  at 
Hamilton,  Orillia,  Sarnia  and  Sault  Ste.  Marie.)  The 
Master  of  Titles  has  only  issued  two  reports,  one  in  1894 
and  the  other  in  1903,  respectively,  so  no  recent  statistics 
are  available.  He  states,  however,  that,  since  his  last 
report,  properties  of  very  considerable  value  have  been 
registered,  particularly  in  Ottawa  and  in  the  neighbor- 
hoods of  Toronto  and  Fort  William.  (Letter  from  U.  S. 
Consul  Charles  Howe  at  Montreal,  dated  July  19,  1907-) 
From  1900  to  1903  there  were  1,759  compulsory  regis- 
trations and  thirteen  applications  for  voluntary  registra- 
tion received  by  all  the  district  offices,  and,  during  the 
year  1902,  there  were  twenty-two  applications  received 
by  the  Toronto  office.  In  most  of  the  latter  there  were 
difficulties  in  the  title  which  were  sought  to  be  quieted, 
and  one  of  these  applications  was  made  in  contemplation 
of  a  division  of  the  land  into  building  lots.  (Report  of 
the  Master  of  Titles  in  1903,  pp.  3,  6.) 

Manitoba  was  the  next  Canadian  province  to  adopt  a 
system  of  conveyancing  by  registration  of  title.  (Real 
Property  Act  of  1885,  48  Vict.,  c.  28.)  Prior  to  1869 
the  land  constituting  this  province  was  under  the  con- 
trol of  the  Hudson's  Bay  Company. 

According  to  this  system,  a  Land  Titles  office  was 
established  at  Winnipeg  under  a  Registrar  General,  who 
was  required  to  be  a  barrister  or  advocate  of  ten  years' 
standing.  District  Land  Titles  offices  were  to  be  estab- 
lished later,  under  District  Registrars.  Any  estate  in 
land  is  entitled  to  initial  registration.  Registration  is 
compulsory  as  to  land  subsequently  alienated  by  the 
Crown,  and  voluntary  as  to  all  other  land.  The  Registrar 
General  determines  the  validity  of  applications  for  regis- 
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tration  and  is  authorized  to  make  all  necessary  rules  and 
forms.  The  application  for  registration  is  required  to  be 
accompanied  by  an  official  search  and  the  originals  or  cer- 
tified copies  of  all  muniments  of  title.  Such  notice  is  to 
be  served  and  published  as  may  be  prescribed  by  the 
Registrar  General.  Certificates  of  title  are  issued  in 
duplicate.  Title  vests  by  delivery  of  instrument  but  reg- 
istration is  required  for  benefit  of  priority.  Registration 
is  defeasible  as  to  rights  of  the  Crown,  taxes,  easements 
and  leases  under  three  years,  and  also  as  to  fraud  and 
boundaries,  except  where  the  property  has  passed  into 
the  hands  of  bona  fide  purchasers  or  encumbrancers. 
There  are  implied  covenants  for  deeds,  leases  and  mort- 
gages. A  summary  method  of  foreclosing  mortgages, 
after  two  months*  default,  is  provided.  There  is  an 
Assurance  Fund  sustained  by  a  payment  of  one-quarter 
of  one  per  cent  of  the  value  of  the  property  upon  initial 
registrations  and  subsequent  transmissions  by  death. 
This  fund  is  required  to  be  kept  at  $40,000.  Actions 
against  this  fund  are  limited  to  six  years  after  date  of 
deprivation  and  in  case  of  disability  to  six  years  after  its 
removal.  All  real  property  in  the  province  is  to  be  con- 
sidered as  a  chattel  real  and  to  pass  to  the  executor  or 
administrator,  like  personal  property.  Dower  and 
curtesy  are  abolished.  There  are  twelve  schedules 
annexed  to  the  act. 

This  act  was  amended  by  49  Vict,  c.  28;  50  Vict.,  c. 
II ;  51  Vict,  cc.  21  &  22;  52  Vict,  c.  16;  53  Vict,  c.  5; 
54  Vict,  c.  6;  Revised  Statutes  of  1891,  c.  133,  and  57 
Vict,  c.  30.  The  Revised  Statutes  of  1902,  c.  148,  as 
amended  by  c.  38,  Acts  of  1903;  by  c.  50,  Acts  of  1904; 
by  c.  41,  Acts  of  1905,  and  by  c.  75,  Acts  of  1906,  govern 
the  present  system  of  conveyancing  by  registration  of 
title  in  use  in  Manitoba. 
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The  only  changes  made  by  these  acts  are:  The  addi- 
tion of  a  provision  for  the  registration  of  tax  titles  similar 
to  that  of  Ontario  and  the  limitation  of  actions  against 
the  Assurance  Fund  is  fixed  at  ten  years  after  depriva- 
tion, in  all  cases.  This  fund  is  to  be  kept  at  $75,000  and 
one-tenth  of  one  per  cent  is  required  to  be  paid  towards 
the  same  upon  registration  of  grants  from  the  Crown. 
Up  to  March  13,  1907,  the  total  number  of  certificates 
of  title  issued,  since  the  Lands  Titles  offices  at  Winnipeg 
was  first  opened,  was  89,838.  It  does  not  appear  how 
many  of  these  were  initial  registrations.  During  the  same 
period  the  total  number  of  registered  transactions  was 
112,426.  Upwards  of  ninety  per  cent  of  the  land  in  the 
Winnipeg  district  is  registered.  The  receipts  at  the 
Winnipeg  office  for  the  last  few  years  have  very  largely 
exceeded  the  expenses.  It  is  stated  that  as  registration 
is  voluntary,  the  only  compelling  force  is  the  merit  of 
the  system  itself  and  that,  on  account  of  the  recognition 
of  its  merits,  no  purchaser  wishes  to  take  any  but  a  reg- 
istered title  and  capitalists  are  unwilling  to  lend  money 
on  unregistered  land.  (Consul  General  Foster's  Report, 
pp.  6,  7.) 

A  system  of  conveyancing  by  registration  of  title  in 
the  Canadian  territories  was  instituted  in  1886.  (Revised 
Statutes,  c.  51.)  This  act  was  amended  by  50  Vict.,  c. 
30;  by  51  Vict.,  c.  20,  and  was  repealed  by  the  Land 
Titles  Act  of  1894,  57  Vict.,  c.  28,  which,  as  amended  by 
60  Vict.,  c.  30;  by  61  Vict.,  c.  32;  by  62  Vict.,  c.  17;  by 
63  Vict,  c.  21 ;  by  2  Edw.  7,  c.  17;  by  4  Edw.  7,  c.  19, 
and  by  5  Edw.  7,  c.  18,  constitutes  the  present  system  of 
conveyancing  by  registration  of  title  in  the  Canadian 
territories. 

According  to  this  system  the  Northwest  territories 
are  divided  into  five  land  registration  districts,  namely, 
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Assiniboia,  South  Alberta,  North  Alberta,  West  Sas- 
katchewan and  East  Saskatchewan,  and  authority  is 
given  to  constitute  any  other  portion  of  the  territories 
a  land  registration  district.  A  Land  Titles  office  is 
established  in  each  registration  district,  under  a  Regis- 
trar who  is  required  to  be  a  barrister,  solicitor,  or  advo- 
cate, of  three  years'  standing.  Registration  of  land  sub- 
sequently alienated  by  the  Crown  is  compulsory  and 
Yoluntary  as  to  all  other  lands.  The  validity  of  applica- 
tions is  determined  by  a  Judge.  The  application  is 
required  to  be  accompanied  by  an  official  search  and  the 
originals  or  copies  of  the  muniments  of  title.  The  Judge 
may  order  notice  of  the  application  to  be  published  in 
such  manner  as  he  may  direct.  If  the  Judge  approve  of 
the  title  he  issues  an  order  to  the  Registrar  to  register 
the  same  at  the  expiration  of  four  weeks  from  the  date 
thereof.  Certificates  of  title  are  issued  in  duplicate. 
There  are  implied  covenants  for  conveyances  and  encum- 
brances. Title  vests  upon  registration.  Registration  is 
indefeasible  except  as  to  the  rights  of  the  Crown,  taxes, 
easements,  leases  under  three  years  and  boundaries.  A 
summary  method  of  foreclosure  is  provided.  There  is 
an  Assurance  Fund  sustained  by  payments,  upon  initial 
registration  and  every  subsequent  conveyance,  of  one- 
fifth  of  one  per  cent  of  the  value  of  the  land,  when  under 
$5,000,  and  one-tenth  of  one  per  cent,  when  over  that 
amount.  Actions  against  the  Assurance  Fund  are  lim- 
ited to  six  years  from  date  of  deprivation  and,  in  case 
of  disability,  to  six  years  after  its  removal.  Notices  may 
be  served  personally  or  by  substitution.  All  land 
descends  to  the  personal  representatives,  irrespective  of 
testamentary  provisions.  Dower  and  curtesy  are  abol- 
ished.    There  are  twenty-six  forms  annexed  to  the  act. 
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Nova  Scotia  was  the  next  Canadian  province  to  adopt 
a  system  of  conveyancing  by  registration  of  title. 
(Land  Titles  Act  of  1904,  4  Edw.  7,  c.  47.)  It  is  pro- 
vided by  section  9  of  this  act,  that  the  same  is  not  to  go 
into  force  until  proclaimed  by  the  Governor  in  CounciL 
By  proclamation  recently  made,  this  act  has  been  put  into 
force,  during  the  past  year,  in  Annapolis  and  Colchester 
counties.     (Consul-General  Foster's  Report,  p.  2.) 

According  to  this  system,  the  present  registration  of 
instrument  districts  are  created  registration  of  title  dis- 
tricts, under  separate  Masters  of  Titles,  who  are  required 
to  be  barristers  of  seven  years'  standing.  Each  Master 
of  Titles  determines  the  validity  of  applications  for  regis- 
tration within  his  district.  Estates  in  fee  simple  only 
are  entitled  to  initial  registration  and  the  same  is  wholly 
voluntary.  Applications  for  registration  are  required  to 
set  forth  the  names  of  all  persons  interested  in  the  prop- 
erty and  in  the  contiguous  properties  and  to  be  accom- 
panied by  the  muniments  of  title,  a  tax  certificate,  and 
duplicate  maps.  The  same  is  referred  to  the  Registrar 
of  Deeds,  or  to  a  Special  Examiner,  for  a  report  upon  the 
title.  If  this  report  be  favorable,  the  Master  of  Titles 
appoints  a  day  for  hearing  the  application.  Notice  of 
hearing  is  required  to  be  sent  by  registered  letter  to  all 
persons  named  in  the  application,  to  be  published  for 
thirty  days  in  a  Halifax  newspaper  and  in  a  newspaper 
published  in  the  county  where  the  property  is  situated, 
and  to  be  posted  upon  the  property  and  its  locality.  At 
the  hearing,  the  Master  of  Titles  may  make  a  decree 
directing  the  title  to  be  registered,  as  absolute,  qualified 
or  promissory  (presumably  possessory).  At  the  expi- 
ration of  three  months  from  the  making  of  such  decree, 
the  title  is  registered.  A  certificate  of  title  is  issued 
in  duplicate.     Registration  is  defeasible  as  to  fraud,  for 
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one  year,  unless  the  property  has  previously  passed  into 
the  hands  of  bona  fide  purchasers  or  encumbrancers.  An 
absolute  title  is  indefeasible,  except  as  aforesaid,  and  also 
except  as  to  taxes,  easements,  boundaries,  leases  under 
three  years,  dower  and  curtesy.  A  possessory  title,  in 
addition,  is  defeasible  as  to  all  antecedent  rights, 
A  qualified  title  is  defeasible  after  the  expiration  of 
the  period  for  which  it  is  established  or  by  the  reser- 
vations to  which  it  is  made  subject,  in  addition  to  the 
matters  specified  as  causing  the  defeasibility  of  absolute 
titles.  Title  vests  by  registration  and  not  by  delivery. 
There  is  an  Assurance  Fund,  sustained  by  a  payment 
of  one-fourth  of  one  per  cent  of  the  value  of  the  prop- 
erty, upon  initial  registration,  except  in  cases  of  pos- 
sessory titles,  where  the  payment  is  one-eighth  of  one 
per  cent.  And  by  a  payment  of  one-eighth  of  one  per 
cent  upon  subsequent  transmissions,  occasioned  by  death. 
Actions  against  the  Assurance  Fund  are  limited  to  six 
years  after  the  date  of  deprivation  and,  in  case  of  dis- 
ability, to  six  years  after  its  removal.  There  are  five 
forms  annexed. 

Alberta  was  the  next  Canadian  Province  to  adopt  a 
system  of  conveyancing  by  registration  of  title.  (Land 
Titles  Act,  c.  24,  Acts  of  1906.)  This  Province  was 
erected,  in  1905,  by  the  consolidation  of  the  districts 
of  North  Alberta  and  South  Alberta  of  the  Northwest 
Territory. 

According  to  this  system,  the  Province  is  divided 
into  .the  two  former  registration  districts  and  provision 
is  made  for  the  creation  of  further  districts.  A  Land 
Titles  office  is  provided  for  each  district,  under  a  Reg- 
istrar, who  is  required  to  be  a  barrister,  solicitor  or 
advocate  of  at  least  three  years'  standing.  Any  estate 
for  a  term  of  more  than  three  years  is  entitled  to  reg- 
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istration.  Registration  is  compulsory  as  to  all  land 
alienated  by  the  Crown  subsequent  to  January  i,  1887, 
and  voluntary  as  to  all  other  lands.  The  Registrar 
determines  the  validity  of  all  uncontested  applications 
for  registration.  Applications  for  registration  are 
required  to  set  forth  the  names  and  addresses  of  the 
persons  interested  in  the  property  and  in  the  contiguous 
properties  and  to  be  accompanied  by  an  official  search 
and  by  the  originals  or  certified  copies  of  all  muniments 
of  title.  Registration  is  summary  and  certificates  of 
titles  are  issued  in  duplicate.  There  are  implied  cov- 
enants for  all  registered  instruments.  Registration  is 
indefeasible  except  as  to  the  rights  of  the  Crown,  taxes, 
easements,  leases  under  three  years  and  boundaries, 
and  also  except  as  to  fraud,  unless  the  property  has 
passed  into  the  hands  of  bona  Me  purchasers  or  encum- 
brancers. Title  vests  by  delivery  of  instrument,  but 
registration  is  required  to  obtain  the  benefit  of  priority. 
Upon  transmission  by  death,  title  vests  in  the  personal 
representatives.  There  is  an  Assurance  Fund,  sustained 
by  a  payment,  upon  every  absolute  registration,  of  one- 
fifth  of  one  per  cent  of  the  value  of  the  property,  if 
under  $5,000;  and  of  one-tenth  of  one  per  cent,  if  in 
excess  of  such  sum.  Actions  against  this  fund  are  lim- 
ited to  six  years  from  the  date  of  deprivation  and,  in 
case  of  disability,  to  six  years  after  its  removal.  There 
are  thirty-three  forms  annexed.  No  statistics  have  been 
obtainable  as  to  the  operation  of  this  system. 

Saskatchewan  was  the  last  Canadian  Province  to 
adopt  a  system  of  conveyancing  by  registration  of  title. 
(Land  Titles  Act,  c.  24,  Acts  of  1906,  as  amended  by 
c.  32,  Acts  of  1907.)  This  Province  was  erected,  in 
1905,  by  the  consolidation  of  the  districts  of  Assiniboia, 
West    Saskatchewan    and    East    Saskatchewan,    consti- 
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tuing  the  remaining  districts  of  the  Northwest 
Territory. 

According  to  this  system,  the  Province  is  divided 
into  the  three  former  registration  districts,  and  pro- 
vision is  made  for  the  erection  of  further  districts. 
Dower  and  curtesy  are  abolished.  The  Registrar  is 
required  to  be  an  advocate  of  three  years'  standing. 
Title  vests  by  registration  and  not  by  delivery.  No 
prior  examination  is  required  in  case  of  tax  titles. 
There  are  thirty  schedules  annexed.  In  all  other 
respects,  this  system  is  similar  to  that  of  Alberta. 

This  system  went  into  effect  on  September  8,  1906, 
and  from  that  date  to  May  31,  1907,  there  were  32,327 
registrations  of  property  valued  at  $33,140,748.  (Con- 
sul-General  Foster's  Report,  p.  8.)  It  does  not  appear 
how  many  of  these  were  registrations  of  title  and  how 
many  were  registrations  of  instrument. 

The  remaining  Canadian  Provinces,  consisting  of 
New  Brunswick,  Prince  Edward  Island  and  Quebec,  or 
Lower  Canada,  as  this  last-named  province  was  formerly 
known,  and  the  self-governing  British  Colony  of  New- 
foundland, have  never  adopted  the  method  of  convey- 
ancing by  registration  of  title. 

Canadian  Summary. 

Registration  is  compulsory  as  to  all  lands  alienated  by 
the  Crown,  subsequent  to  the  taking  effect  of  the  several 
acts,  except  in  British  Columbia,  and  voluntary  as  to  all 
other  lands,  except  parts  of  Ontario.  Registration  is 
wholly  voluntary  in  British  Columbia  and  is  permissible 
6nly  in  three  counties  and  seven  districts  of  Ontario. 
Each  province  is  subdivided  into  several  registration  dis- 
trcts.  Apparently,  an  estate  of  any  kind  is  entitled  to 
initial  registration;  except  in  Alberta  and  Saskatchewan, 
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where  no  estate  for  less  than  three  years  may  be  so 
registered;  and  except  in  Ontario,  where  only  estates 
in  fee  simple  and  leases  for  twenty-one  years  or  life 
are  so  entitled;  and  except  in  Nova  Scotia,  where  only 
estates  in  fee  simple  are  entitled  to  initial  registration. 
In  Ontario  and  Nova  Scotia,  all  three  classes  of  titles 
may  be  registered;  in  British  Columbia,  absolute  and 
possessory,  only;  and,  in  the  remaining  provinces  and 
territories,  absolute  titles  only.  The  validity  of  appli- 
cations for  registration  is  determined  by  a  ministerial 
officer,  variously  styled,  the  Registrar  of  Titles,  the 
Master  of  Titles,  the  Registrar  General,  or  the  Registrar, 
who  is  required  to  be  a  lawyer,  of  from  three  to  ten 
years'  standing,  except  in  British  Columbia.  The  con- 
tents of  the  application  vary  according  to  the  several 
systems  and  no  procedure  is  prescribed.  In  British 
Columbia  and  Ontario,  its  is  provided  that  service  shall 
be  made  either  personally  or  by  registered  letter;  and 
in  Manitoba,  the  territories.  Alberta  and  Saskatchewan, 
that  the  application  shall  be  accompanied  by  certified 
searches  and  muniments  of  title.  Examiners  of  title  are 
appointed  in  British  Columbia  and  Nova  Scotia;  under 
the  remaining  systems,  the  official  who  determines  the 
validity  of  the  application  is,  apparently,  charged  with 
the  examination  of  title,  if  any  be  made.  Certificates 
of  title  are  issued  in  duplicate.  No  statute  of  limita- 
tions is  provided,'  except  in  Ontario,  where  it  is  the 
time  prescribed  for  appeals  from  the  High  Court  to 
the  Court  of  Appeal;  in  the  territories  where  it  is  four 
weeks;  and  in  Nova  Scotia,  where  it  is  three  months. 
Registered  property  may  be  removed  from  the  Register, 
in  Ontario  only,  subject  to  the  approval  of  the  Master 
of  Titles.  Title  vests  by  delivery  of  instrument  in 
Ontario,   Manitoba  and  Alberta;  but  all  dealings  with 
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registered  property,  in  these  three  provinces,  must  be 
registered  to  obtain  the  benefit  of  priority  over  unreg- 
istered instruments.  Title  vests  by  registration  only,  in 
the  remaining  provinces  and  territories.  Registration  is 
indefeasible  as  to  fraud,  where  the  property  has  passed 
into  the  hands  of  bona  fide  purchasers  or  encumbrancers, 
except  in  the  territories.  It  is  also  indefeasible  as  to 
fraud,  after  one  year,  in  Nova  Scotia.  Registration  is 
indefeasible  as  to  adverse  possession  in  Ontario.  It  is 
defeasible  as  to  boundaries  in  British  Columbia,  Alberta, 
Saskatchewan  and  the  territories,  and  also  in  Manitoba, 
unless  the  property  has  passed  into  the  hands  of  bona 
Me  purchasers  and  encumbrancers.  It  is  indefeasible  as 
to  boundaries,  in  Ontario,  and  as  to  dower  and  courtesy, 
in  Nova  Scotia.  Registration  is  defeasible  as  to  Crown 
rights,  easements,  leases  under  three  years  and  taxes. 
Registration  is  specifically  stated  not  to  be  notice  of 
the  contents  of  registered  instruments  in  British  Colum- 
bia and  Ontario.  Registration  of  possessory  title  is 
defeasible  as  to  all  antecedent  rights.  There  is  a  sum- 
mary method  of  foreclosing  mortgages,  after  two 
months'  default,  in  Ontario.  There  are  certain  implied 
covenants  for  registered  instruments,  in  all  but  Nova 
Scotia.  There  is  an  Assurance  Fund,  sustained  in  vari- 
ous different  ways.  Actions  against  this  fund  are  lim- 
ited to  six  years  after  the  date  of  deprivation  and,  in 
case  of  disability,  to  six  years  after  its  removal;  except 
in  Manitoba  where  the  limitation  is  fixed  at  ten  years 
flat.  There  are  various  forms  and  rules  prescribed,  rang- 
ing from  twelve  schedules  to  eighty-two  rules  and  fifty- 
six  forms.  In  Alberta,  Saskatchewan  and  the  territo- 
ries, decedent's  registered  property  vests  in  the  personal 
representatives,  irrespective  of  testamentary  disposition. 
Dower  and  courtesy  in  registered  property  have  been 
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abolished  in  Manitoba  and  the  territories.  In  British 
Columbia,  there  is  a  special  provision  for  registering 
possessory  titles,  as  absolute,  at  the  expiration  of  seven 
years. 

There  are  numerous  cases,  involving  different  features 
of  the  various  British  systems  of  conveyancing  by  reg- 
istration, which  have  been  decided  by  the  local  courts 
of  last  resort,  but  neither  time  nor  space  is  afforded  for 
an  extended  review  of  the  same.  For  the  benefit  of 
those  who  may  desire  to  inquire  further  into  this  matter, 
it  may  be  stated  that  the  most  important  of  the  Austral- 
asian cases,  prior  to  1895,  are  set  forth  in  Hunter's 
Torrens  Title  Cases,  Toronto,  The  Carswell  Co.,  1895. 
A  few  of  the  leading  cases  decided  by  the  Privy 
Council,  the  ultimate  British  Court  of  Appeal  for  all 
British  dependencies,  are,  however,  deserving  of  some 
consideration. 

The  case  most  frequently  referred  to  in  discussions  of 
land  title  registration,  as  illustrating  the  possible  work- 
ings of  an  Assurance  Fund,  is  that  of  Messer  v.  Gibbs 
(L.  R.  1 89 1,  A.  C.  248).  This  case  came  up  on  appeal 
from  a  decision  of  the  Supreme  Court  of  Victoria  direct- 
ing Gibbs,  the  plaintiff  in  error,  who  was  the  nominal 
defendant  as  Registrar  of  Titles,  to  pay  to  the  original 
plaintiff,  Messer,  the  principal,  interest  and  costs  of  a 
£3,000  mortgage,  from  the  Assurance  Fund.  It  appears 
that,  a  Mrs.  Messer,  who,  some  time  prior  to  1884,  had 
been  registered  as  the  owner  of  certain  lands  in  Victoria, 
subsequently  removed  to  Scotland.  In  1884,  she  was 
joined  there  by  her  husband,  who  left  behind  him  in  the 
colony,  in  the  custody  of  one  Cresswell,  a  solicitor,  her 
duplicate  certificates  of  title  and  a  power  of  attorney 
by  which  she  authorized  her  husband  to  sell,  mortgage 
or  otherwise  dispose  of  her  lands.     During  their  absence 
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from  the  colony,  Cresswell  forged  a  conveyance,  by  Mes- 
ser,  as  his  wife's  attorney,  to  one  Cameron,  who  was  a 
fictitious  person.  Subsequently,  Cresswell  negotiated  a 
loan  of  £3,000  to  be  made  by  the  defendants  Mclntyres 
to  the  mythical  Cameron,  forged  the  latter's  name  to 
the  necessary  instruments  and  obtained  the  money.  Mr. 
Messer  returned  to  Victoria  in  1886  and  discovered  the 
fraud,  whereupon,  Cresswell  absconded.  Messer  then 
brought  an  action  against  the  Registrar  General  and  the 
others,  either  for  the  cancellation  of  the  registration  of 
the  deed  into  Cameron  and  of  the  mortgage  out  of  him, 
or,  if  this  mortgage  should  be  held  to  be  a  valid  encum- 
brance, then  for  the  payment  of  the  amount  necessary 
to  discharge  the  same  out  of  the  Assurance  Fund.  The 
Supreme  Court  of  Victoria  held  that  the  mortgage  con- 
stituted a  valid  encumbrance  and  directed  its  discharge 
out  of  the  Assurance  Fund.  The  Registrar  General 
appealed  to  the  Privy  Council,  which  reversed  this  deci- 
sion and  held  that  the  mortgage  was  a  nullity  and 
directed  it  and  the  deed  to  Cameron  to  be  cancelled,  but 
forbade  the  mortgagees  from  being  indemnified  out  of 
the  Assurance  Fund,  because  they  had  not  dealt  with  a 
registered  proprietor  but  with  an  unregistered  agent  and 
forger,  relying  upon  his  honesty,  and  that  it  was  their 
duty  to  have  ascertained  the  identity  of  the  principal 
for  whom  the  agent  professed  to  act. 

In  the  case  of  McEllister  v.  Biggs  (1883,  A.  C.  314), 
which  was  an  appeal  from  a  decision  of  the  Supreme 
Court  of  South  Australia,  it  was  held  that  although  an 
unregistered  instrument  was  ineffectual  to  pass  any  inter- 
est in  registered  property,  under  the  statute,  neverthe- 
less, it  was  effectual  to  pass  an  equitable  right  to  set 
aside  a  certificate  of  title  relating  thereto  which  had  been 
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procured  by  fraud,  where  the  title  was  still  registered 
in  the  name  of  the  person  perpetrating  the  fraud. 

In  the  case  of  James  v.  Stevenson  (1893,  A.  C.  162), 
which  was  an  appeal  from  a  decision  of  the  Supreme 
Court  of  Victoria,  it  was  held  that  the  omission  by  the 
Registrar  to  enter  an  easement  as  an  encumbrance  on 
the  certificate  of  the  servient  tenement,  as  prescribed  by 
statute,  did  not  relieve  the  servient  tenement  of  its 
liability. 

In  the  case  of  the  Belize  Estate,  &c.,  Co.  v.  Quilter 
(1897,  A.  C.  367),  which  was  an  appeal  from  a  decision 
of  the  Supreme  Court  of  British  Honduras,  it  was  held 
that,  where  the  Land  Titles  Registry  Act  did  not 
expressly  exempt  Registered  titles  from  the  provisions 
of  the  Statute  of  Limitations,  this  statute  applied  to  lands 
held  under  a  title  registered  under  the  Lands  Titles  Reg- 
istry Act  and  that,  consequently,  twenty  years'  adverse 
possession  extinguished  the  registered  title,  and  that  if 
the  legislative  authority  of  Honduras  had  intended  to 
make  any  such  exemption,  it  would  have  expressed  the 
same  in  plain  and  unambiguous  language. 

In  the  case  of  Attorney-General  v.  Odell  (L.  R.  1906, 
2  C.  Chy.  47),  which  was  an  appeal  to  the  English  Court 
of  Appeal  from  a  decision  of  Kekewich,  J.,  it  was  held 
that  where  the  registration  of  a  title,  registered  under 
the  English  Land  Transfer  Acts  of  1875  ^ind  1897,  was 
subsequently  rectified  by  canceling  the  registered  owner- 
ship of  a  person  who  had  accepted,  in  good  faith,  a  trans- 
fer of  the  property  which  had  been  forged  by  the  regis- 
tered owner's  solicitor,  such  person  was  not  entitled  to 
compensation  from  the  Assurance  Fund:  (i)  because  by 
presenting  the  transfer  he  affirmed  and  warranted  it  to 
be  a  genuine  document  and  thereby  he  had  caused  or 
contributed  to  the  loss,  and  (2)  because  he  had  not,  in 


Digitized  by  VjOOQIC 


HKNRY   PEGRAM  339 

fact,  any  transfer  from  the  registered  owner  and  had  not, 
consequently,  suffered  any  loss  by  the  rectification. 

Anglo-Saxon — ^American  Systems. 

The  method  of  conveyancing  by  registration  of  title 
was,  apparently,  never  considered  in  the  United  States, 
until  the  year  1886. 

In  1884,  a  Commission  of  Land  Transfer,  consisting 
of  five  members,  was  appointed  by  the  Governor  of 
New  York,  pursuant  to  chapter  324  of  the  Laws  of 
1884,  which  authorized  the  appointment  of  this  Com- 
sion  to  prepare  and  report  to  the  Legislature  a  bill  to 
facilitate  and  lessen  the  expense  of  the  transfer  of  land 
and  dealing  therewith  in  cities  of  not  less  than  300,000 
inhabitants  in  this  State.  The  Commissioners  submit- 
ted a  divided  report.  The  majority  report,  which  was 
signed  by  all  but  one  of  the  members,  recommended 
the  adoption  of  a  locality  index  system  by  lot;  the 
minority  report,  which  was  signed  by  Mr.  Dwight  H. 
Olmstead,  recommended  the  adoption  of  a  similar  index, 
by  block  instead  of  lot.  The  minority  report  was  even- 
tually adopted  by  the  Legislature  and  an  act  providing 
for  the  establishment  of  a  block  index  system  in  the 
city  of  New  York  was  enacted  in  1887  (Laws  of  1887, 
c.  718),  which,  as  subsequently  revised  by  chapter  349 
of  the  Laws  of  1889,  as  amended  by  chapter  166  of  the 
Laws  of  1890,  went  into  effect  on  January  i,  1891,  and 
constitutes  the  present  system  of  block  indexing  now 
in  use  in  the  city  of  New  York.  In  his  minority  report, 
Mr.  Olmstead  referred  to  the  provisions  of  the  English, 
Irish  and  Australian  land  title  registration  acts.  And, 
in  1886,  he  published  a  pamphlet,  entitled  "  Land  Trans- 
fer Reform,"  in  which  he  gave  a  general  review  of  sev- 
eral existing  systems  of  land  title  registration. 
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Illinois  was  the  first  American  State  to  adopt  a  system 
of  conveyancing  by  registration  of  title.  (Act  concern- 
ing land  titles,  Laws  1895,  P-   ^07.) 

According  to  this  system,  each  county  of  the  State 
is  constituted  a  registration  of  title  district  under  a 
Registrar  of  Titles  who  is  required  to  be  its  Recorder. 
Each  Registrar  of  Titles  is  entitled  to  appoint  two  or 
more  Examiners  of  Title,  who  are  required  to  be  com- 
petent attorneys.  Only  estates  in  fee  simple  are  enti- 
tled to  registration  and  the  same  is  wholly  voluntary. 
Tax  titles  are  not  entitled  to  registration,  without  proof 
of  ten  years'  actual  and  undisputed  possession.  The 
application  is  required  to  set  forth  the  names  and 
addresses  of  all  persons  interested  in  the  property, 
accompanied  by  any  muniments  of  title  not  of  record 
in  the  Recorder's  office.  The  validity  of  the  applica- 
tion is  determined  by  the  Registrar  upon  a  favorable 
report  by  two  of  the  Examiners'  of  Title  upon  the 
applicant's  title  and  upon  the  truth  of  the  allegations 
of  the  application.  He  is  required  to  notify  all  persons 
apparently  interested  in  the  property  of  the  filing  of 
the  application  and  to  cause  a  copy  of  the  notice  to 
be  posted  upon  the  property  ten  days  prior  to  issuance 
of  the  certificate  of  title,  in  duplicate.  Registration  is 
indefeasible  except  as  to  leases  under  five  years,  ease- 
ments, taxes,  adverse  possession,  and  fraud.  Registra- 
tion becomes  absolute  after  five  years.  Title  vests  by 
delivery  of  instrument.  Upon  death,  registered  prop- 
erty vests  in  the  personal  representatives.  There  is  an 
Indemnity  Fund  sustained  by  a  payment  of  one-tenth 
of  one  per  cent  of  the  value  of  the  property,  upon 
initial  registrations  and  subsequent  transmissions  by 
death.     Actions  against  the  Indemnity  Fund  are  limited 
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to  ten  years  from  date  of  deprivation  and,  in  case  of 
disability,  to  two  years  after  its  removal. 

The  foregoing  act  was  held  unconstitutional  by  the 
Supreme  Court  of  the  State  (People  v.  Chase,  165  111. 
527)  upon  an  appeal  from  a  decision  of  the  Criminal 
Court  of  Cook  county.  This  case  was  an  information 
in  the  nature  of  a  quo  warranto  to  oust  the  defendant, 
who  was  the  Recorder  of  Deeds  of  Cook  county,  from 
the  office  of  Registrar  of  Titles,  on  the  ground  that 
the  act  under  which  he  assumed  the  latter  office  was 
void  because  it  conferred  judicial  powers  upon  the 
Recorder  of  Deeds  and  his  Examiners,  contrary  to  the 
provisions  of  the  Constitution.  Wilkin,  J.,  delivered 
the  opinion  of  the  court,  in  which  Baker  and  Cartwright, 
JJ.,  concurred;  Carter,  J.,  dissented,  without  opinion. 
The  Court  held  that  the  act  did  confer  the  judicial 
powers  alleged  and  was,  therefore,  void ;  citing  the  Aus- 
tralian case,  In  re,  etc..  Ex  parte  Bond  (6  V.  L.  R.  [L.] 

458). 

In  consequence  of  the  foregoing  decision,  Illinois 
adopted  a  second  act  providing  a  diflferent  system  for 
conveyancing  by  registration  of  title.  (Act  concerning 
land  titles.  Laws  1897,  p.  141.)  This  act,  as  amended 
by  the  Laws  of  1903,  page  121,  entitled,  "  Registration 
of  Titles  under  Torrens  Land  Title  System,"  and  by 
the  Laws  of  1907,  pages  207  and  208,  constitutes  the 
present  system  of  conveyancing  by  registration  of  title 
in  Illinois. 

According  to  the  first  of  these  acts,  the  material 
changes  made  in  the  foregoing  system  are:  to  make  the 
validity  of  applications  for  registration  determinable  by 
any  Court  having  chancery  jurisdiction  in  the  county 
where  the  land  is  situated;  to  require  the  names  and 
addresses  of  persons  interested  in  the  contiguous  prop- 
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erties  to  be  inserted  in  the  application,  if  the  registra- 
tion be  sought  to  be  made  indefeasible  as  to  boundaries ; 
to  require  all  persons  named  in  the  application  to  be 
considered  as  defendants  and  all  other  persons  to  be 
included  and  considered  as  defendants  by  the  term,  "all 
whom  it  may  concern,"  and  to  be  concluded  by  the 
decree;  to  require  the  application  to  be  filed  with  the 
clerk  of  the  Court  and  an  order  to  be  made,  thereupon, 
referring  it  to  an  Examiner  of  Title  to  report  upon  the 
title  and  upon  the  truth  of  the  allegations  of  the  appli- 
cation; to  require  the  clerk  to  issue  a  summons  against 
all  persons  mentioned  in  the  application,  returnable  in 
not  less  than  ten  days;  to  require  this  summons  to  be 
served  as  in  other  cases  in  chancery;  to  require  the 
clerk  to  publish  a  notice  of  the  application,  once  in 
each  week,  for  four  consecutive  weeks,  in  a  county 
newspaper,  directed  to  all  whom  it  may  concern,  and 
to  mail  a  copy  of  the  notice,  within  ten  days  after  the 
first  publication,  to  the  persons  whose  addresses  are 
stated  in  the  application;  upon  default,  to  authorize  the 
Court  to  take  the  application  pro  confesso  and,  if  satis- 
fied with  the  Examiner's  report,  to  make  a  decree  of 
registration;  to  allow  an  appeal  from  such  decree  to  the 
Supreme  Court,  within  two  years  from  its  entry;  to 
make  registration  indefeasible  as  against  fraud,  if  the 
property  have,  meanwhile,  passed  into  the  hands  of 
bona  Me  purchasers  or  encumbrancers;  to  require  reg- 
istration to  obtain  benefit  of  priority;  and  to  require 
the  provisions  of  the  act  to  be  adopted  by  a  vote  of  the 
people  of  the  county  before  going  into  effect  in  any 
county. 

The  constitutionality  of  this  act  has  been  upheld  by 
the  Supreme  Court  of  the  State  (People  v.  Simon,  176 
111.  527),  upon  an  appeal  from  a  decision  of  the  Criminal 
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Court  of  Cook  county.  This  was  a  proceeding  similar 
to  that  in  the  People  v.  Chase  (supra),  to  oust  the 
defendant  Recorder  Simon  from  the  office  of  Registrar, 
on  the  ground  that  the  act  under  which  he  assumed  the 
latter  office  was  void:  (i)  because  it  conferred  judicial 
powers  upon  the  Recorder  of  Deeds  and  his  Examiners; 
(2)  because  it  permitted  the  taking  of  private  property 
without  '*  due  process  of  law ;  "  (3)  because  it  attempted 
to  delegate  legislative  power;  and  (4)  because  the  law 
was  not  a  general  but  a  special  law.  Wilkin,  J.,  deliv- 
ered the  opinion  of  the  Court,  in  which  all  seem  to  have 
concurred,  except  Boggs,  J.,  who  dissented,  without 
opinion.  The  Court  held:  (i)  that  the  powers  conferred 
upon  the  Recorder  with  regard  to  subsequent  registra- 
tions were  ministerial  and  not  judicial,  and,  at  the  most, 
these  powers  could  only  be  considered  quasi-judicial; 
(2)  that  even  if  the  proper  construction  of  the  provision 
for  service  were  that  it  attempted  to  authorize  judg- 
ment against  a  resident  notified  only  by  publication,  yet 
the  law  can  be  given  practical  effect,  in  which  event 
only  the  particular  provision  would  fail,  and  not  the 
law,  and  that  so  long  as  vested  rights  are  not  disturbed 
the  law  may  at  any  time  change  the  tenure  upon  which 
land  is  held,  alter  the  conditions  under  which  it  may  be 
alienated,  and  modify  the  rules  of  evidence  by  which  the 
title  is  to  be  determined;  that  the  Indemnity  Fund  fea- 
ture need  not  be  considered,  as  the  law  can  stand  and 
accomplish  its  purpose  without  it;  that,  to  the  extent 
that  the  statute  attempts  to  make  the  decree  binding 
upon  persons  not  parties  to  the  action,  it  would,  if  given 
effect  literally,  deprive  persons  of  vested  rights  without 
due  process  of  law,  but  it  is  possible  to  carry  out  the 
purposes  of  the  act,  without  violating  the  Constitution, 
with  reference  to  all  parties  properly  before  the  Court, 
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and,  after  the  lapse  of  two  years,  to  make  the  decree 
conclusive  and  forever  binding  upon  them;  and  that, 
even  if  certain  provisions  of  the  statute  be,  in  terms, 
retrospective,  they  are,  nevertheless,  entitled  to  be  con- 
strued as  limiting  and  controlling  the  remedy  and  not 
as  striking  at  the  right  itself;  (3)  that  as  to  the  third 
and  fourth  points  raised,  they  have  already  been  decided 
adversely  to  the  contention  of  the  appellant  in  the  case 
of  People  V.  Hoffman  (116  111.  587). 

In  the  case  of  Gage  v.  Consumers'  Electric  Light  Co. 
(194  111.  30,  34)  it  was  held  that  the  relation  of  the 
Examiner  of  Titles  to  the  proceeding  is  analogous  to 
that  of  a  Master  in  Chancery,  and  that  if  no  specific 
objections  or  exceptions  be  filed  to  his  findings,  his 
report  is  entitled  to  be  approved  by  the  Court. 

There  was  a  material  change  made  in  the  system  by 
the  amendment  of  1903,  which  introduced  a  compulsory 
feature,  in  certain  cases,  by  requiring  the  personal  rep- 
resentatives of  decedent's  estates,  within  six  months  after 
appointment,  to  register  the  titles  to  all  property 
whereof  the  decedent  died  seized,  which  had  not  been 
previously  registered;  subject,  however,  to  the  power 
of  the  Probate  Court  of  the  county  to  make  an  order 
excusing  such  registration,  in  cases  where  the  same 
might  appear  to  be  a  hardship. 

By  the  amendment  of  1907,  title  to  registered  prop- 
erty of. decedents  vests  in  the  personal  representatives, 
irrespective  of  testamentary  disposition. 

Cook  county,  which  includes  the  city  of  Chicago,  is 
the  only  county  that  has  hitherto  adopted  this  system; 
it  went  into  operation  there,  on  January  i,   1899. 

According  to  information  received  from  the  Registrar 
of  Titles  of  Cook  county,  from  the  commencement  to 
December   i,    1907,   2,400  applications  for  registration 
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have  been  filed,  of  which  209  are  still  pending.  The 
value  of  the  property  to  registered  is  not  stated.  During 
the  same  period,  there  have  been  3,805  transfers  of  reg- 
istered property  valued  at  $6,793,832,  and  2,340  trust 
deeds  and  mortgages  of  registered  property  valued  at 
$4,385,995.  During  the  same  period  there  have  been 
2,278  encumbrances  filed.  The  total  receipts  have  been 
$63,952.10  and  the  Indemnity  Fund  amounts  to  $9,881.36. 
During  the  same  period  there  have  been  an  average  of 
25,000  annual  transfers  of  unregistered  property,  aver- 
aging about  $120,000,000  in  value,  annually.  The  net 
expenses  of  the  land  title  registration  system,  at  the 
present  time,  exceed  the  income  by  a  few  thousand  dol- 
lars. The  question  of  the  constitutionality  of  the  com- 
pulsory feature  contained  in  the  amendment  of  1903  is 
now  being  considered  by  the  Supreme  Court  of  the  State, 
and  pending  its  decision  the  Probate  Judge  of  Cook 
county  has  uniformly  declined  to  enforce  the  same,  upon 
the  ground  that,  as  there  is  a  possibility  that  this  amend- 
ment may  be  declared  void,  it  is  a  hardship  for  any 
estate,  irrespective  of  its  value,  to  be  subjected  to  its  pro- 
visions until  its  constitutionality  has  been  determined. 

Ohio  was  the  next  American  State  to  adopt  a  system 
of  conveyancing  by  registration  of  title.  (An  act  to  pro- 
vide for  the  registration  of  land  titles  in  the  State  of 
Ohio  and  to  simplify  and  facilitate  the  transfer  of  real 
estate,  Laws  1896,  p.  220.) 

According  to  this  system,  each  county  was  constituted 
a  registration  district  under  its  County  Recorder.  Reg- 
istration was  wholly  voluntary  and  only  estates  in  fee 
simple  were  entitled  to  initial  registration.  The  validity 
of  applications  for  registration  was  determined  either  by 
the  Court  of  Common  Pleas  or  by  the  Probate  Court 
of  the  county  in  which  the  property  was  situated.    Appli- 
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cations  for  registration  were  required  to  set  forth  the 
names  and  addresses  of  the  persons  interested  in  the 
property  and  in  the  contiguous  properties  and  to  be 
accompanied  by  all  muniments  of  titles  and  maps,  in 
possession.  These  applications  were  required  to  be 
filed  with  the  Clerk  of  the  Court,  whereupon,  the  Court 
was  required  to  set  a  time  for  hearing  the  same,  not  less 
than  forty  days  from  the  date  of  filing;  and  to  cause 
the  applicant  to  publish  a  notice  of  the  application  and 
date  of  hearing  in  a  county  newspaper,  once  a  week> 
for  four  consecutive  weeks.  This  notice  was  required 
to  be  addressed  simply  "  to  whom  it  may  concern/* 
The  Court  was  also  required  to  cause  this  notice  to  be 
served,  at  least  twenty-one  days  before  its  return,  per- 
sonally, upon  residents  of  the  county,  and,  by  mail,  upon 
all  other  persons  interested.  Upon  the  return  day,  the 
Court  was  required  either  to  hear  the  application  or  to 
refer  it  to  a  referee,  who  was  required  to  be  a  lawyer 
of  three  years'  standing  and  skilled  in  conveyancing. 
If  the  Court  was  satisfied  that  the  applicant  had  a  good 
title,  it  was  required  to  make  an  order  directing  reg- 
istration. Upon  receipt  of  the  same,  the  County 
Recorder  was  required  to  register  the  title  in  the  Reg- 
ister of  Land  Titles  and  to  issue  a  certificate  of  title 
in  duplicate.  Registration  was  indefeasible,  except  as 
to  leases  under  three  years,  taxes,  federal  interests^ 
public  highways  and  eminent  domain  and  also  except 
as  to  fraud,  unless  the  property  had  passed  into  the 
hands  of  bona  fide  purchasers  or  encumbrancers.  Reg- 
istered property  could  not  be  removed  from  the  register. 
The  decree  of  the  Court  was  expressly  stated  to  be  in 
the  nature  of  a  decree  in  rem.  Registration  did  not 
become  absolute  until  five  years  after  the  entry  of  the 
decree,  unless  the  property  had,  meanwhile,  passed  intc^ 
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the  hands  of  bona  fide  purchasers  or  encumbrancers. 
Title  vested  by  registration  and  not  by  delivery.  In 
case  of  death,  the  property  passed  to  the  personal  rep- 
resentatives. There  was  an  Assurance  Fund  to  be  sus- 
tained by  the  payment,  upon  initial  registrations  of 
one-tenth  of  one  per  cent  of  the  value  of  the  property. 
Actions  against  this  fund  were  limited  to  ten  years  from 
date  of  accrual.  This  act  was  to  take  effect  on  Sep- 
tember I,  1896,  but  no  application  for  registration  was 
to  be  filed  until  the  second  Monday  in  January,  1897. 

The  foregoing  act  was  declared  unconstitutional  by 
the  Supreme  Court  of  the  State  (State  v.  Guilbert,  56 
Ohio,  575),  and  was  repealed  in  the  following  year  by 
the  Laws  of  1898,  page  8. 

This  case  was  an  original  proceeding  for  a  writ  of 
mandamus  to  compel  the  defendant  Guilbert,  as  State 
Auditor,  and  other  State  officials,  who  were  also  made 
defendants,  to  furnish  the  necessary  books  for  carrying 
out  the  provisions  of  the  title  registration  act,  which 
they  had  refused  to  do  on  the  ground  that  the  act  was 
unconstitutional  and  void:  (i)  because  it  provided  for 
cutting  off  vested  interests  in  property,  without  due 
process  of  law;  (2)  because  it  provided  for  the  taking 
of  private  property  for  private  purposes,  without  the 
owners'  consent;  (3)  because  it  provided  for  the  exer- 
cise of  judicial  powers  by  the  Recorder;  (4)  because, 
being  a  law  of  a  general  nature,  it  did  not  have  a  uniform 
operation  throughout  the  State;  and  (5)  because  it 
impaired  the  obligation  of  contracts.  The  unanimous 
opinion  of  the  Court  was  rendered  by  Shauck,  J.,  who 
held  that  the  act  was  unconstitutional  and  void:  (i) 
because  it  attempted  to  destroy  adverse  rights  of 
unknown  persons,  without  proper  notice  and  hearing; 
(2)    because,    by    making    registration    indefeasible,    it 
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attempted  to  authorize  the  taking  of  private  property 
for  private  purposes,  without  the  owner's  consent;  and 
(3)  because  it  attempted  to  confer  judicial  powers  on 
the  Recorder  with  respect  to  the  discharging  of  encum- 
brances. No  opinion  was  expressed  as  to  the  last  two 
points  raised. 

It  is  apparent,  from  the  facts  stated  in  the  foregoing 
case,  that  no  titles  were  ever  registered  in  Ohio. 

California  was  the  next  American  State  to  adopt  a 
system  of  conveyancing  by  registration  of  title.  (Tor- 
rens  Land  Act,  Laws  1897,  c.  no.)  This  act  has  never 
been  amended  nor  been  put  into  practical  operation. 

According  to  this  system,  each  county  is  constituted 
a  registration  district,  under  a  Registrar  of  Titles  who 
is  required  to  be  the  Recorder  of  the  county.  Regis- 
tration is  wholly  voluntary  and  only  estates  in  fee  simple 
are  entitled  to  initial  registration.  The  validity  of 
applications  for  registration  is  determined  by  the  Superior 
Court  of  the  county  within  which  the  property  is  situated. 
Applications  for  registration  are  required  to  set  forth 
the  names  and  addresses  of  the  persons  interested  in 
the  property  and  in  the  contiguous  properties,  accom- 
panied by  a  verified  or  certified  abstract  of  title  and  a 
map  of  the  property.  These  applications  are  required 
to  be  filed  with  the  County  Clerk  and  operate  as  lUes 
pendentes.  The  title  is  required  to  be  examined  cither 
by  the  Court  itself  or  by  a  referee  who  is  required  to  be 
an  attorney  of  three  years'  standing  skilled  in  the  exami- 
nation of  titles,  and  whose  compensation  is  fixed  by 
the  Court.  If  the  title  be  apparently  satisfactory  to 
the  Court,  a  day  is  required  to  be  set  for  its  hearing. 
Notice  of  such  hearing  is  required  to  be  given  to  all 
parties  in  interest,  in  the  manner  prescribed  for  the 
service  of  a  summons  in  a  civil  action,  and  by  publica- 
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tion  for  four  weeks  in  a  newspaper  designated  by  the 
Court.  Upon  the  day  appointed,  the  Court  is  required 
to  take  proof  of  the  applicant's  title  and,  if  there  be  no 
objections  or  if  the  same  be  overruled,  the  Court  Is 
required  to  make  a  decree  directing  the  registration  of 
the  title.  A  certified  copy  of  this  decree  is  required  to 
be  filed  in  the  office  of  the  Registrar  who  is,  thereupon, 
required  to  register  the  property  and  issue  a  certificate 
of  title,  in  duplicate.  The  decree  of  the  Court  Is 
declared  to  be  in  the  nature  of  a  decree  in  rem,  and  to 
be  indefeasible  as  against  the  whole  world,  except  as 
to  leases  for  one  year,  easements,  taxes,  federal  interests 
and  eminent  domain,  also  except  as  to  fraud,  unless  the 
property  had  passed  into  the  hands  of  bona  fide  pur- 
chasers or  encumbrancers.  Tax  titles  are  not  entitled 
to  registration  unless  the  applicant  proves  to  the  satis- 
faction of  the  Court  that  he  has  been  in  adverse  pos- 
session for  five  years.  Title  vests  by  registration,  not 
by  delivery.  Registration  becomes  absolute  at  the  expi- 
ration of  five  years.  There  is  no  Assurance  Fund. 
There  are  no  schedules. 

The  constitutionality  of  this  act  has  been  upheld  by 
the  Supreme  Court  of  the  State.  (Robinson  v.  Kerrigan, 
not  yet  reported,  San  Francisco,  No.  4659,  April  5,  1907, 
published  in  full  in  the  San  Francisco  Recorder  of  April 
6,  1907.)  This  was  an  original  proceeding  for  a  writ  of 
mandamus  to  compel  the  defendant,  as  judge  of  the 
Superior  Court,  to  make  an  order  appointing  a  time  for 
the  hearing  of  plaintiff's  application  for  the  registration 
of  his  title. 

The  defendant  refused  to  make  this  order  upon  the 
ground  that  the  registration  act  was  unconstitutional: 
(i)  because  it  deprived  persons  of  property  without  due 
process  of  law,  (2)  because  it  deprived  persons  of  the 
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equal  protection  of  the  law  and  (3)  because  it  conferred 
administrative  and  executive  functions  upon  the  judicial 
department.  The  opinion  of  the  court  was  delivered  by 
Shaw,  J.,  and  unanimously  concurred  in  by  the  rest  of 
the  court.  As  to  the  first  and  second  objections,  which, 
in  substance,  are  that  persons  who  have  interests  in  the 
property  and  are  not  named  in  the  application,  because 
they  are  unknown  to  the  applicant,  receive  no  notice  of 
the  proceeding  except  that  af5forded  by  the  four  weeks* 
publication  and  that  this  notice  is  insufficient,  it  was  held 
that  this  point  had  already  been  decided  in  the  case  of 
Title  and  Document  Restoration  Company  v.  Kerrigan 
(88  Pac.  Rep.  356),  which  involved  the  construction  of 
the  act  to  provide  for  the  establishment  and  quieting 
of  title  to  real  property  in  case  of  the  loss  or  destruction 
of  public  records  (enacted  shortly  after  the  earthquake 
and  fire  of  1906,  at  San  Francisco,  Laws  1906,  c.  59), 
and  that  this  case  upheld  the  constitutionality  of  this 
method  of  service,  on  the  ground  that,  as  the  State  has 
full  control  over  the  method  of  establishing  titles  to  prop- 
erty within  its  limits,  it  has  power  to  provide  a  special 
proceeding,  in  the  nature  of  a  proceeding  in  rem,  to 
fix  the  status  of  the  land  and  to  declare  the  person  in 
whom  the  title  is  vested.  As  to  the  third  objection,  it 
was  held  that  the  proceeding  is  judicial  and  not  admin- 
istrative and  that  this  point  was  also  established  in  Title, 
&c.,  Company  v.  Kerrigan  (supra). 

Apparently,  no  interest  was  taken  in  the  subject  of 
land  title  registration  in  California  until  after  the  earth- 
quake of  1906,  which  involved  the  destruction  of  the 
property  records  of  San  Francisco.  Although  no  titles 
have  yet  been  registered,  it  is  reported  that  there  were 
several  applications  for  the  same,  pending  in  November, 
1907. 
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Massachusetts  was  the  next  American  State  to  adopt 
a  system  of  conveyancing  by  registration  of  title.  (Act 
to  provide  for  registering  and  confirming  titles  to  land, 
Laws  1898,  c.  562,  as  amended  by  the  Laws  of  1899, 
c.  131 ;  by  the  Laws  of  1904,  c.  448;  by  the  Laws  of  1905, 
c.  195  and  c.  288,  and  by  the  Laws  of  1906,  c.  344.) 

According  to  this  system,  a  single  Land  Court,  con- 
sisting of  two  Judges  and  a  clerk,  styled  the  Recorder, 
is  created  for  the  entire  State.  The  existing  registration 
of  instrument  districts,  throughout  the  State,  are  con- 
stituted registration  of  title  districts  also,  under  Assistant 
Recorders  who  are  required  to  be  Registers  of  Deeds 
of  the  several  districts.  The  Land  Court  is  authorized 
to  appoint  one  or  more  Examiners  of  Title  in  each 
county.  These  examiners  are  required  to  be  attorneys 
at  law.  Registration  is  wholly  voluntary  and  only  estates 
in  fee  simple  are  entitled  to  initial  registration.  The 
validity  of  applications  for  registration  is  determined  by 
the  Land  Court.  Applications  for  registration  are 
required  to  set  forth  the  names  and  addresses  of  the 
persons  interested  in  the  contiguous  properties,  and  to 
be  accompanied  by  all  muniments  of  title,  in  possession, 
and  a  map  of  the  property.  These  applications  are 
required  to  be  filed  either  with  the  Recorder  or  with 
the  Assistant  Recorder  of  the  district  within  which  the 
property  is  situated.  Upon  the  filing  of  the  application, 
the  Court  is  required  to  make  an  order  referring  it  to 
an  Examiner  of  Title,  for  a  report  upon  the  title  and 
the  allegations  of  the  application.  If  he  reports  the  title 
to  be  good,  the  Recorder,  pursuant  to  an  order  of  the 
Court,  is  required  to  publish  a  notice  of  the  filing  of 
the  application  in  a  newspaper  published  in  the  district 
where  the  property  is  situated,  addressed  to  alP  persons 
known  to  have  an  adverse  interest,  and  to  the  adjoining 
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owners  and  occupants,  so  far  as  known,  and  to  all  whom 
it  may  concern,  citing  them  to  appear  before  the  Court 
at  the  time  prescribed  by  the  order,  not  less  than  twenty 
nor  more  than  sixty  days  after  the  date  of  issue.  The 
Court  is  also  required  to  cause  the  Recorder  to  send  a 
copy  of  the  notice,  within  seven  days  after  publication, 
by  registered  letter,  to  every  person  named  therein  whose 
address  is  known,  and  to  cause  a  copy  of  the  notice  to 
be  posted  on  the  property,  at  least  fourteen  days  prior 
to  its  return  day.  It  is  expressly  provided  that  by  the 
description  in  the  notice,  "  to  all  whom  it  may  concern," 
all  the  world  are  made  parties  defendant  and  are  to  be 
included  by  default,  and  that  the  registration  proceeding 
is  in  rem.  Upon  the  return  day,  in  case  no  objection 
be  made,  the  Court  is  authorized  to  order  the  application 
to  be  taken  pro  confesso  and  to  enter  a  decree  of  con- 
firmation and  registration.  This  decree  is  indefeasible, 
except  as  to  federal  interests,  taxes,  eminent  domain, 
easements  and  leases  under  seven  years,  and  also  except 
as  to  fraud,  for  one  year  only,  unless  the  property  has 
passed  into  the  hands  of  bona  fide  purchasers  or  encum- 
brancers. Certificates  of  title  are  issued  in  duplicate. 
Title  vests  by  registration  and  not  by  delivery.  Regis- 
tration becomes  absolute  thirty  days  from  the  entry  of 
the  decree.  There  is  an  Assurance  Fund,  sustained  by 
the  payment,  upon  initial  registration  and  transmission 
by  death,  of  one-tenth  of  one  per  cent  of  the  value  of 
the  property,  to  be  kept  at  $200,000.  Actions  against 
the  Assurance  Fund  are  limited  to  six  years  after 
accrual  of  cause  of  action.  All  salaries  and  expenses  of 
the  Court  are  required  to  be  paid  by  the  commonwealth, 
except  those  of  the  Assistant  Recorders,  which  are 
required  to  be  paid  by  the  respective  counties.  The 
fees    payable    under    this    act    are-    Three    dollars    and 
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seventy-five  cents  upon  filing  application  and  map;  five 
dollars  and  one-tenth  of  one  per  cent  for  examination  of 
title;  twenty-five  cents  for  each  notice  mailed  and  actual 
cost  of  printing;  sheriff's  statutory  fees;  twenty-five 
cents  for  each  notice  published  and  actual  cost  of  publi- 
cation; one  dollar  for  copy  of  decree,  and  three  dollars 
for  certificate  of  title. 

By  the  Act  of  1904,  the  powers  of  the  Land  Court 
have  been  extended  to  exclusive  jurisdiction,  irrespec- 
tive as  to  whether  the  property  be  or  be  not  registered, 
over  writs  of  entry,  petitions  to  require  actions  to  try 
title  to  real  estate,  petitions  to  determine  the  validity 
of  encumbrances,  and  petitions  to  discharge  mortgages; 
and,  by  the  Act  of  1906,  the  exclusive  powers  of  this 
Court  have  been  still  further  extended  to  questions 
relating  to  written  instruments  purporting  to  authorize 
the  sale,  conveyance,  mortgage  or  transfer  of  real 
estate. 

The  constitutionality  of  this  system  has  been  upheld 
by  the  Supreme  Court  of  the  State.  (Tyler  v.  Judges 
of  the  Court  of  Registration,  175  Mass.  71.)  This  was 
a  proceeding  for  a  writ  of  prohibition  to  restrain  the 
Land  Court  from  proceeding  upon  an  application  for 
the  registration  of  the  title  to  certain  land  in  which  the 
plaintiff  claimed  an  interest,  upon  the  ground  that  the 
registration  act  was  unconstitutional,  (i)  because  it 
deprived  all  persons  except  the  registered  owner  of  any 
interest  in  the  land,  without  due  process  of  law,  because 
there  is  no  sufficient  process  against,  or  notice  to,  per- 
sons having  adverse  claims  in  a  proceeding  intended  to 
bar  their  possible  rights ;  (2)  because  it  conferred  judicial 
powers  upon  the  Recorders  and  Assistant  Recorders 
in  the  case  of  subsequent  registrations.  The  opinion 
of  the  Court  was  delivered  by  Holmes,  C.  J.  (now  Asso^ 
23 
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date  Justice  of  the  Supreme  Court  of  the  United  States) ; 
Loring,  J.,  delivered  a  dissenting  opinion,  which  was 
concurred  in  by  Lathrop,  J.  The  Court  held:  (i)  that 
the  notice  prescribed  is  sufficient  inasmuch  as,  by  the 
common  law,  prescription  or  a  statute  of  limitations  may- 
give  a  title  good  against  the  world,  and  destroy  all  man- 
ner of  outstanding  claims,  without  any  notice  or  judicial 
proceeding  at  all,  citing  Wheeler  v.  Jackson  (137  U.  S. 
245,  258);  and  that,  as  jurisdiction  is  secured  by  the 
power  of  the  Court  over  the  res,  it  hardly  would  do  to 
make  a  distinction  between  the  constitutional  rights  of 
claimants  who  were  known  and  those  who  were  not 
known  to  the  plaintiff,  when  the  proceeding  is  to  bar  all, 
citing  Pennoyer  v.  Neff  (95  U.  S.  714,  727)  and  Hamilton 
V.  Brown  (161  U.  S.  256);  and  (2)  that  no  judicial  powers 
are  conferred  upon  the  Recorder  and  Assistant  Record- 
ers because  even  their  ordinary  business  is  required  to 
be  transacted  only  in  accordance  with  the  rules  and 
instructions  of  the  Court. 

Loring,  J.,  in  his  dissenting  opinion,  held'  that  the 
statute  was  unconstitutional  and  void:  (i)  because  it 
authorized  judgment  taken  by  default  without  personal 
service,  to  be  made  binding  and  conclusive  without  being 
subject  to  vacation  upon  a  writ  of  review;  (2)  because 
the  principle  underlying  the  statute  of  limitations  to 
quiet  titles  to  property  is  that  the  owner  must  be 
dispossessed  of  his  property  for  a  specified  time,  and 
that  no  such  statute  was  ever  passed  providing  that  an 
owner  in  possession  of  his  property  could  be  dispos- 
sessed thereof  by  any  lapse  of  time;  and  (3)  that  a  pro- 
ceeding in  rem  does  not  depend  upon  the  fact  that  the 
plaintiff  undertakes  to  enforce  an  ordinary  right  of 
property  in  the  res  against  all  the  world,  but  upon  the 
fact  that  he  undertakes  to  enforce  a  liability  for  which 
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the  res  is  liable  irrespective  of  who  owns  it  —  such  a 
liability  that  the  res  can  be  properly  impleaded  as  the 
respondent  who  is  liable;  and  that  it  is  questionable 
whether  it  is  within  the  constitutional  power  of  the 
Legislature,  by  changing  the  form  of  the  proceeding 
from  an  action  in  personam,  to  an  action  in  rem,  to  avoid 
the  necessity  of  complying  with  the  requirements  of  an 
action  in  personam. 

A  writ  of  error  from  the  foregoing  decision  was  taken 
to  the  Supreme  Court  of  the  United  States  but  was  dis- 
missed, without  consideration  of  the  merits  of  the  case, 
on  the  ground  that  the  petitioner  had  failed  to  show 
an  interest  in  the  suit  personal  to  himself  and  that,  con- 
sequently, he  had  no  standing  in  court.  (Tyler  v.  Judges 
of  the  Court  of  Registration,  179  U.  S.  405.) 

According  to  information  received  from  the  Recorder 
of  the  Land  Court,  up  to  March  i,  1907,  petitions  for 
registration  had  been  filed  from  165  of  the  353  towns 
and  cities  of  the  State,  and  operations  had  been  beg^n 
in  seventeen  of  the  twenty-one  registration  districts 
into  which  the  State  is  divided.  Practically,  however, 
the  bulk  of  the  operations  is  confined  to  the  four  reg- 
istries of  Suffolk,  which  includes  the  city  of  Boston, 
Middlesex  South,  Essex  South  and  Norfolk.  Since  the 
opening  of  the  Court  of  Land  Registration  down  to 
December  i,  1907,  1,971  applications  for  title  registra- 
tion throughout  the  entire  State  had  been  filed,  of 
which  about  ten  had  been  dismissed  and  314  were  still 
pending.  The  assessed  value  of  the  property  covered 
by  these  applications  is  $19,345,823.69  and  the  Assur- 
ance Fund  then  amounted  to  $81,429.42.  The  appro- 
priation for  the  expenses  of  the  Land  Court,  for  the 
year  1907,  was  $40,630,  of  which,  it  is  estimated  that 
about  $15,000  will  be  repaid  to  the  State  from  the  reg- 
istration fees  collected. 
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Minnesota  was  the  next  American  State  to  adopt  a 
system  of  conveyancing  by  registration  of  title.  (Act 
concerning  the  registration  of  land  and  the  title  thereto 
in  counties  of  this  State  having  more  than  75,000  inhab- 
itants, Laws  1901,  c.  237,  as  amended  by  Laws  1902, 
c.  11;  by  Laws  1903,  c.  234;  and  by  the  revised  Laws 
of  1905,  c.  65.) 

There  are  but  three  counties  in  this  State  which  have 
more  than  75,000  inhabitants,  namely  Hennepin,  Ram- 
sey and  St.  Louis  counties,  which  include  the  cities  of 
Minneapolis,  St.  Paul  and  Duluth,  respectively.  Reg- 
istration of  title  is  not  in  force  in  the  remaining  seventy- 
nine  counties  of  this  State. 

According  to  this  system,  each  county  is  constituted 
a  registration  district  under  a  Registrar  of  Titles  who 
is  required  to  be  the  Register  of  Deeds.  Registration 
is  wholly  voluntary  and  only  estates  in  fee  simple  are 
entitled  to  initial  regfistration.  The  validity  of  applica- 
tions for  registration  is  determined  by  the  District 
Court  of  the  county  within  which  the  property  is  situated. 
Each  of  these  Courts  is  required  to  appoint  one  or  more 
Examiners  of  Title  who  are  required  to  be  competent 
attorneys  and  are  entitled  to  receive  fixed  salaries  pay- 
able by  the  several  counties.  The  application  is  required 
to  set  forth  the  names  of  the  persons  interested  in  the 
property,  and  to  be  accompanied  by  an  abstract  of  title. 
If  the  Examiner  of  Titles  so  requests,  a  map  of  the  prop- 
erty must  be  filed  also.  If  it  be  desired  to  make  the 
registration  indefeasible  as  to  boundaries,  the  names  and 
addresses  of  the  persons  interested  in  the  contiguous 
properties  must  be  set  forth  in  the  application.  The 
original  application  is  required  to  be  filed  with  the  clerk 
of  the  Court  and  a  certified  copy  thereof  with  the  Reg- 
ister of  Deeds,  and  the  latter  operates  as  a  Us  pendens. 
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Upon  receipt  of  an  application,  accompanied  by  a  suit- 
able abstract  of  title,  the  Court  is  required  to  make  an 
order  referring  the  same  to  an  Examiner  of  Titles  for  a 
report  upon  the  title  and  upon  the  truth  of  the  matters 
set  forth  in  the  application.  If  the  report  of  the 
Examiner  be  favorable,  the  Court  is  required  to  examine 
all  the  files  and  records  of  the  proceeding  and  to  make 
an  order  directing  a  summons  to  be  issued  addressed  to 
all  persons  known  to  have  an  interest  in  the  property 
and  to  "  all  other  persons  or  parties  unknown  claiming 
any  right,  title,  estate,  lien  or  interest  in  the  real  estate 
described  in  the  application  herein."  It  is  expressly 
provided  that  by  the  foregoing  phrase  all  the  world 
are  made  parties  and  are  bound  and  concluded  by  the 
decree.  This  summons  is  required  to  be  answerable 
within  twenty  days  and  to  be  served  in  the  manner  pre- 
scribed for  service  of  a  summons  in  civil  actions  in  the 
District  Court;  it  is  also  required  to  be  served  upon  all 
persons  who  are  non-residents  or  unknown,  by  publi- 
cation in  a  county  newspaper,  once  in  each  week,  for 
three  consecutive  weeks.  The  clerk  is  required,  within 
twenty  days  after  the  first  publication,  to  mail  a  copy 
of  the  summons  to  all  non-residents,  whose  addresses 
are  known.  In  case  of  default,  the  Court  may,  upon 
satisfactory  proof  of  the  applicant's  right  thereto,  make 
a  decree  confirming  the  title  of  the  applicant  and  order- 
ing the  registration  thereof.  Registration  becomes 
absolute  at  the  expiration  of  six  months  from  the  entry 
of  the  decree.  Upon  the  filing  of  this  decree,  the  clerk 
is  required  to  file  a  certified  copy  thereof  with  the 
Registrar.  A  certificate  of  title  is  issued  in  duplicate. 
Registration  is  indefeasible  except  as  to  federal  interest, 
taxes,  leases  under  three  years,  public  highways  and 
eminent   domain.     Title   vests   by   registration,   not   by 


Digitized  by  VjOOQIC 


358  LAND   TITLE   REGISTRATION 

delivery.  There  is  an  Assurance  Fund,  sustained  by  a 
payment  upon  initial  registrations  and  subsequent  trans- 
missions by  death,  of  one-tenth  of  one  per  cent  of  the 
value  of  the  property.  Actions  against  the  Assurance 
Fund  are  limited  to  six  years  from  the  date  of  accrual 
and,  in  case  of  disability,  to  two  years  after  its  removal. 
The  fees  payable  to  the  Registrar  on  initial  registration 
are:  Three  dollars,  plus  one  dollar  for  each  additional 
$i,ooo  in  value,  upon  filing  the  application,  and  two 
dollars  for  the  certificate  of  title.  There  is  no  special 
schedule  of  the  fees  payable  to  the  clerk  of  the  District 
Court.  The  expense  of  the  Court  proceeding  is  payable 
by  the  applicant. 

The  constitutionality  of  this  system  has  been  upheld 
by  the  Supreme  Court  of  the  State.  (Ex  rel.  Douglas 
V.  Westfall,  85  Minn.  437.) 

This  case  was  an  original  proceeding,  under  a  writ  of 
quo  warranto  to  determine  the  respondent  Westfall's  right 
to  the  office  of  Examiner  of  Titles,  which  was  denied 
upon  the  ground  that  the  act  authorizing  such  appoint- 
ment was  unconstitutional  and  void:  (i)  because  it  was 
special  legislation;  (2)  because  it  attempted  the  taking 
of  property  without  due  process  of  law;  (3)  because  it 
attempted  to  confer  executive  powers  upon  the  District 
Courts,  and  (4)  because  it  attempts  to  authorize  Exam- 
iners of  Title  to  hold  county  offices  by  appointment, 
instead  of  by  election.  The  unanimous  opinion  of  the 
Court  was  delivered  by  Start,  C.  J.  The  Court  held  that 
the  act  was  constitutional:  (i)  because  population  if  not 
limited  to  the  present,  may  be  a  basis  of  classification  of 
counties  for  the  purposes  of  legislation;  (2)  because  if 
the  mandates  of  the  act  are  observed,  it  is  not  reason- 
ably possible  that,  in  any  case,  the  occupant  of  the  land 
would  not  be  a  party  to  the  proceeding  and  duly  served 
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with  the  summons;  that  the  District  Court  may  be 
empowered  to  adjudicate  conclusively  the  state  of  the 
title  to  land  after  actual  notice  to  all  known  claimants 
within  the  jurisdiction  and  constructive  notice  by  pub- 
lication, to  all  others,  whether  known  or  unknown;  that 
the  provisions  of  the  act  do  not  apply  to  an  adverse 
claimant  in  the  actual  possession  of  the  land,  upon  whom 
the  summons  is  not  served  and  that,  in  all  other  respects, 
the  provision  of  the  act  limiting  the  opening  of  the 
decree  to  six  months  after  entry  is  valid  as  a  statute  of 
hmitations,  for,  although  the  time  limited  is  brief,  the 
provisions  for  giving  notice  to  all  parties  arc  so  complete 
and  far-reaching  that  it  cannot  be  held  that  the  Legis- 
lature arbitrarily  exercised  its  discretion  in  fixing  the 
limit;  and  (3)  that  there  is  no  merit  in  the  last  two 
points  raised  by  the  relator. 

In  the  case  of  National  Bond  and  Security  Co.  v.  Hop- 
kins (96  Minn.  119),  which  was  an  appeal  from  an  order 
of  the  District  Court  of  Ramsey  county,  denying  a 
motion  to  open  to  a  judgment  for  registration  entered 
by  default  against  the  State,  made  on  the  ground: 
(i)  that  the  statute  did  not  authorize  the  making  of  the 
State  a  defendant  to  the  registration  proceeding,  in  case 
of  tax  lien;  (2)  that  the  classification  by  counties  is  spe- 
cial legislation;  and  (3)  that  it  was  error  to  hold  that 
the  lien  of  the  taxes  held  by  the  State  had  been  cut 
out  and  barred  by  the  taxes  held  by  the  applicant.  The 
unanimous  opinion  of  the  Court,  affirming  the  order  of 
the  District  Court,  was  delivered  by  Jaggard,  J.  The 
Court  held:  (i)  that  the  terms  "any  lien  upon  land"  in 
the  statute,  included  the  lien  of  the  State  for  taxes  and, 
consequently,  the  State  was  a  proper  party  to  the  pro- 
ceeding; (2)  that  the  classification  by  counties  had  been 
already  held  to  be  constitutional ;  and  (3)  that  the  record 
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did  not  disclose  enough  to  enable  the  Court  to  decide 
the  third  point  in  controversy. 

In  the  case  of  Baart  v.  Martin  (99  Minn.  197),  it  was 
held  that,  notwithstanding  the  fact  that  the  statute  con- 
tains no  express  exception  in  favor  of  the  owner  of  the 
land  which  has  been  fraudulently  registered  in  the  name 
of  some  other  person,  the  Legislature  did  not  intend  to 
deprive  the  Courts  of  their  universally  recognized  and 
established  jurisdiction  to  protect  the  individual  from  the 
consequences  of  fraud,  so  long  as  the  land  remains 
registered  in  the  name  of  the  fraudulent  wrongdoer. 

According  to  information  received  from  the  Regis- 
trars of  Titles  of  Hennepin  and  St.  Louis  counties, 
there  had  been  filed,  in  Hennepin  county,  from  the  com- 
mencement to  October  i,  1907,  456  applications  for  reg- 
istration, of  which  thirty-eight  were  still  pending,  cover- 
ing property  valued  at  $914,110,  and  there  had  been 
received  $6,720.95  in  fees  and  $914.11  towards  the  Assur- 
ance Fund ;  and  in  St.  Louis  county,  from  the  commence- 
ment to  November  18,  1907,  there  had  been  filed  533 
applications,  of  which  102  were  still  pending,  covering 
property  valued  at  $1,259,360,  and  there  had  been 
received  $6,870.53  in  fees  and  $1,259.36  towards  the 
Assurance  Fund.  The  only  information  received  from  the 
Registrar  of  Titles  of  Ramsey  county  is  that  4,200  cer- 
tificates had  been  issued  by  his  office,  up  to  November 
25,  1907,  covering  15,316  separate  lots  or  parcels.  No 
information  was  given  as  to  how  many  of  these  certifi- 
cates were  issued  upon  initial  registration,  nor  as  to  the 
value  of  the  property  registered,  the  amount  of  fees 
received  and  the  amount  of  the  Assurance  Fund. 

Oregon  was  the  next  American  State  to  adopt  a  system 
of  conveyancing  by  registration  of  title.     (An  act  con- 
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ceming  land  titles,  etc.,  Laws  1901,  p.  438,  as  amended 
by  Laws  1905,  p.  288  and  by  Laws  1907,  p.  282.) 

According  to  this  system,  each  county  in  the  State  is 
constituted  a  registration  district  under  a  Registrar  of 
Titles  who  is  required  to  be  the  Recorder  of  Deeds. 
Registration  is  wholly  voluntary  and  only  estates  in  fee 
simple  are  entitled  to  initial  registration.  Tax  titles  arc 
not  entitled  to  registration  without  proof  of  actual  and 
undisputed  possession  for  ten  years.  The  validity  of 
applications  for  registration  is  determined  by  the  Circuit 
Court  of  the  county  within  which  the  property  is  situ- 
ated. Applications  for  registration  are  required  to  set 
forth  the  names  and  addresses  of  all  persons  interested 
in  the  property.  If  indefeasible  registration  as  to  boun- 
daries be  desired,  the  application  must  also  set  forth  the 
names  and  addresses  of  the  owners  of  all  contiguous 
properties.  Upon  the  filing  of  an  application  the  Court 
is  required  to  make  an  order  referring  the  same  to  an 
Examiner  of  Titles,  appointed  by  the  Court,  to  report 
upon  the  title  and  upon  the  truth  of  the  allegations  of 
the  petition;  and  the  clerk  is  required  to  issue  a  sum- 
mons against  all  persons  named  in  the  application,  return- 
able not  less  than  ten  days  from  the  date  of  filing  the 
application.  The  summons  may  be  served  as  in  other 
suits  in  equity.  The  clerk  is  also  required  to  publish  a 
notice  of  the  filing  of  the  application,  once  a  week  for  four 
successive  weeks  in  a  county  newspaper,  addressed  to  all 
persons  named  in  the  application  and  "  all  to  whom  it  may 
concern."  The  clerk  is  also  required  to  mail  a  copy  of  this 
notice,  within  ten  days  after  the  first  publication,  to  the 
persons  whose  addresses  are  stated  in  the  application. 
In  case  of  default  the  application  may  be  taken  pro  con- 
fesso  and,  upon  a  favorable  report  by  the  Examiner  of 
Titles,  the  Court  may  enter  a  decree  directing  registra- 
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tion,  which  is  specifically  stated  to  be  forever  binding  and 
conclusive  upon  all  persons,  whether  named  in  the  suppli- 
cation or  included  in  "  all  whom  it  may  concern."  Cer- 
tificates of  title  are  issued  in  duplicate.  Registration 
becomes  absolute  after  two  years  and  is  indefeasible  as  to 
leases  under  five  years,  easements,  taxes,  adverse  posses- 
sion and  also  as  to  fraud,  where  the  property  has  passed 
into  the  hands  of  bona  fide  purchasers  or  encumbrancers. 
Title  vests  by  registration,  not  by  delivery.  In  case  of 
death,  registered  property  vests  in  the  personal  repre- 
sentatives. There  is  an  Indemnity  Fund  sustained  by  the 
payment,  upon  initial  registration  and  subsequent  trans- 
mission by  death,  of  one-tenth  of  one  per  cent  of  the 
value  of  the  property.  Actions  against  the  Indemnity 
Fund  are  limited  to  ten  years  from  the  date  of  accrual  and, 
in  case  of  disability,  to  two  years  after  its  removal.  There 
are  no  schedules. 

According  to  information  received  from  fourteen  of  the 
thirty-two  County  Recorders  in  this  State,  it  is  estimated 
that  about  200  applications  for  registration  have  been 
filed  throughout  the  entire  State,  up  to  date.  Of  this 
number  only  two  counties,  Lane  and  Multnomah,  have 
reported  more  than  a  total  of  ten  applications,  while  others 
have  reported  that  no  application  has  ever  been  received. 

The  Philippine  Islands  were  the  first  American  terri- 
torial possession  to  adopt  a  system  of  conveyancing  by 
registration  of  title.  (Land  Registration  Act,  No.  496, 
Acts  of  1902,  as  amended  by  Nos.  572,  627,  648,  659,  700, 
829,  926  and  979,  Acts  of  1903;  by  No.  1108,  Acts  of 
1904;  by  No.  1484,  Acts  of  1906,  and  by  Nos.  1648  and 
1699,  Acts  of  1907.) 

According  to  this  system  there  is  a  single  Land  Rcg^- 
istration  Office  for  the  entire  Philippine  Archipelago, 
under  a  Court  of  Land  Registration  at  Manila,  consisting 
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of  two  Judges  and  a  clerk,  and  also  of  such  Judges  at 
large  of  the  Court  of  First  Instance  as  may  be  assigned 
thereto.  There  is  a  Registry  Office  in  each  province, 
under  a  Register  of  Deeds,  who  is  required  to  be  the 
Provincial  Fiscal  or  Provincial  Treasurer  and  who  is 
under  the  general  direction  of  the  clerk  of  the  Court  of 
Land  Registration.  There  are  one  or  more  Examiners 
of  Titles  in  each  of  the  fifteen  judicial  districts  of  the 
Philippine  Archipelago.  Only  estates  in  fee  simple  are 
entitled  to  initial  registration.  Registration  is  com- 
pulsory as  to  all  public  lands  subsequently  alienated  by 
the  government,  and  voluntary  as  to  all  other  lands. 
The  validity  of  applications  for  registration  is  determined 
by  the  Court  of  Land  Registration.  Applications  are 
required  to  set  forth  the  names  and  addresses  of  all 
persons  interested  in  the  property  and  in  the  contiguous 
properties  and  to  be  filed  with  the  local  Register  ol 
Deeds,  together  with  all  muniments  of  title,  in  posses- 
sion. Upon  the  filing  of  an  application,  the  Court  is 
required  to  make  an  order  referring  the  same  to  an 
Examiner  of  Titles  to  report  upon  the  title  and  upon 
the  truth  of  the  allegations  of  the  application.  If  the 
Examiner  report  favorably,  the  Court  is  required  to 
direct  the  clerk  to  publish  notice  of  the  application, 
once  in  two  local  newspapers,  printed  in  English  and 
Spanish,  respectively,  directed  to  the  persons  interested, 
whose  names  are  known  "  and  to  all  whom  it  may  con- 
cern," by  which  designation  it  is  expressly  provided  that 
all  the  world  are  made  parties  defendant  and  are  to  be 
concluded  by  default,  returnable  in  not  less  than  twenty 
nor  more  than  sixty  days;  and  also  to  cause  the  clerk 
to  mail,  by  registered  letter,  if  practicable,  a  copy  of 
such  notice,  in  Spanish,  to  all  parties  whose  addresses 
are  known,  within  seven  days  after  publication,  and  to 
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cause  the  sheriff  to  post  a  similar  notice  on  the  property 
and  upon  the  chief  municipal  building  of  the  pueblo 
within  which  the  property  lies,  fourteen  days  prior  to  the 
return  day.  Upon  the  return  day,  if  there  be  no  objec- 
tion, the  Court  is  authorized  to  order  the  default  to  be 
taken  pro  confesso  and  to  enter  a  decree  of  confirma- 
tion and  registration.  The  registration  proceeding  is 
expressly  declared  to  be  in  rem,  and  service  of  process  is 
required  to  be  made  in  the  same  manner  prescribed  by 
the  Code  of  Procedure.  Certificates  of  title  are  issued 
in  duplicate.  Registration  becomes  absolute  thirty  days 
after  the  entry  of  the  decree.  Registration  is  defeasible 
as  to  fraud,  within  one  year,  provided  the  property  has 
not  passed  into  the  hands  of  bona  fide  purchasers  or 
encumbrancers.  Registration  is  also  defeasible  as  to 
government  interests,  taxes,  ways  and  eminent  domain. 
Registration  is  indefeasible  as  to  prescription  and  adverse 
possession.  All  subsequent  dealings  are  required  to  be 
registered  and  title  vests  by  registration,  not  by  delivery 
of  instrument.  Upon  death,  registered  property  vests 
in  the  personal  representatives.  There  is  an  Assurance 
Fund,  sustained  by  the  payment  upon  initial  registration 
and  subsequent  transmission  by  death,  of  one-tenth  of 
one  per  cent  of  the  value  of  the  property,  to  be  kept 
at  $200,000.  Actions  against  this  fund  are  limited  to 
six  years  from  the  date  of  the  accrual  and,  in  case  of 
disability,  to  two  years  after  its  removal.  There  are 
eleven  forms  annexed,  and  the  act  went  into  effect  on 
February  i,  1903. 

According  to  information  received  from  the  Governor- 
General  of  the  Philippine  Islands,  up  to  June  30,  1907, 
there  had  been  3,526  applications  for  the  registration  of 
property,  assessed  at  over  $20,000,000  filed  from  thirty- 
nine  provinces  and  the  city  of  Manila. 
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Colorado  was  the  next  American  State  to  adopt  a 
system  of  conveyancing  by  registration  of  title.  (Act 
concerning  Land  Titles,  Laws  1903,  c.  139.)  This  act 
has,  apparently,  never  been  amended. 

According  to  .this  system,  each  county  in  the  State 
is  constituted  a  registration  district,  under  a  Registrar 
of  Titles,  who  is  required  to  be  the  County  Clerk  and 
Recorder.  Registration  is  wholly  voluntary,  and  only 
estates  in  fee  simple  are  entitled  to  initial  registration. 
The  validity  of  applications  for  registration  is  determined 
by  the  District  Court  of  the  county  within  which  the 
property  is  situated.  Each  of  these  Courts  is  required 
to  appoint  an  Examiner  of  Titles,  who  is  required  to 
be  a  competent  attorney  and  to  give  a  bond  to  be  fixed 
by  the  Court.  His  fees  are  also  fixed  by  the  Court. 
Applications  for  registration  are  required  to  set  forth 
the  names  and  addresses  of  all  persons  interested  in  the 
property,  and  to  be  accompanied  by  certified  abstracts 
of  title  prepared  by  recognized  Abstractors.  If  inde- 
feasible registration  as  to  boundaries  be  desired,  the 
application  must  also  set  forth  the  names  and  addresses 
of  the  owners  of  all  contiguous  properties.  If  the  title 
to  be  registered  be  a  tax  title,  the  application  must  set 
forth  that  the  applicant  has  been  in  undisputed  possession 
of  the  property  for  seven  years  last  past,  or  has  paid  all 
taxes  and  assessments  on  the  property,  if  unoccupied, 
for  eight  years  last  past.  All  original  applications  are 
required  to  be  filed  with  the  clerk  of  the  Court,  and 
certified  copies  thereof  with  the  Registrar,  which  latter 
operate  as  lites  pendentes.  Upon  receipt  of  an  applica- 
tion, the  Court  is  required  to  make  an  order  referring 
the  same  to  the  Examiner  of  Titles  for  a  report  upon 
the  title  and  upon  the  truth  of  the  matters  set  forth  in 
the  application.     If  the  report  of  the  Examiner  be  favor- 
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able,  the  Court  is  required  to  make  an  order  directing 
a  summons  to  be  issued,  addressed  to  all  persons  known 
to  have  an  interest  in  the  property  and  to  "all  other 
persons  or  parties  unknown  claiming  any  right,  title, 
estate,  lien  or  interest  in,  to,  or  upon  the  real  estate 
described  in  the  application  herein."  It  is  expressly 
provided  that,  by  the  foregoing  phrase,  all  the  world 
are  made  parties  and  are  concluded  by  the  decree.  This 
summons  is  required  to  be  answerable  within  twenty  days 
and  to  be  served  in  the  manner  prescribed  for  service 
of  a  summons  in  civil  action  in  the  District  Court,  and 
it  is  also  required  to  be  served  upon  non-resident  and 
unknown  parties  by  publication  in  a  county  newspaper, 
once  in  each  week,  for  three  consecutive  weeks.  The 
clerk  is  also  required,  within  twenty  days  after  the  first 
publication,  to  mail  a  copy  of  the  summons  to  all  non- 
residents whose  addresses  are  known.  In  case  of  default, 
the  Court  may,  upon  satisfactory  proof  of  the  applicant's 
right  thereto,  make  a  decree  confirming  the  title  of  the 
applicant  and  ordering  the  registration  thereof.  Regis-, 
tration  becomes  absolute  at  the  expiration  of  ninety  days 
from  the  entry  of  the  decree.  Upon  the  filing  of  this 
decree,  the  clerk  is  required  to  file  a  certified  copy 
thereof  with  the  Register.  A  certificate  of  title  is  issued 
in  duplicate.  Registration  is  indefeasible  except  as  to 
leases  under  three  years,  easements,  taxes,  federal  inter- 
ests and  eminent  domain.  Title  vests  by  registration, 
not  by  delivery.  There  is  an  Assurance  Fund,  sustained 
by  a  payment  upon  initial  registrations  and  subsequent 
transmissions  by  death,  of  one-tenth  of  one  per  cent  of 
the  value  of  the  property.  Actions  against  the  Assur- 
ance Fund  are  limited  to  six  years  from  the  date  of 
accrual,  and,  in  case  of  disability,  to  two  years  after  its 
removal.     The  fees  payable  to  the  clerk  of  the  Court  on 
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initial  registration  are:  Three  dollars  in  counties  having 
less  than  40,000  population,  and  five  dollars  in  all  other 
counties.  The  fees  payable  to  the  Registrar  are  one 
dollar,  plus  twenty-five  cents  for  each  additional  $1,000 
in  value,  and  two  dollars  for  the  certificate  of  title.  The 
expense  of  publication  and  service,  except  by  mail,  is 
also  payable  by  the  applicant  in  cases  of  registration  by 
default. 

The  constitutionality  of  this  act  has  recently  been 
upheld  by  the  Supreme  Court  of  the  State.  (People  v. 
Crissman,  decided  in  December,  1907,  not  yet  reported.) 
No  copy  of  this  decision  has  been  obtainable,  but  it  is 
stated  to  have  adjudicated  certain  points  not  previously 
raised  by  the  Massachusetts,  Minnesota  and  California 
cases. 

According  to  information  received  from  fourteen  of 
the  fifty-six  County  Clerks  and  Recorders  in  this  State, 
it  is  estimated  that  less  than  one  hundred  applications 
for  registration  have  been  filed  throughout  the  entire 
State  up  to  date.  Of  these,  only  two  counties,  Boulder 
and  Denver,  have  reported  more  than  a  total  of  ten 
applications,  while  the  majority  have  reported  that  no 
application  has  ever  been  received. 

Hawaii  was  the  second  American  Territorial  Posses- 
sion to  adopt  a  system  of  conveyancing  by  registration 
of  title.  (Land  Registration*  Act,  No.  56,  Acts  of  1903, 
as  amended  by  No.  7,  Acts  of  1904,  and  No.  43,  Acts 
of  1907.) 

According  to  this  system,  a  single  Court  of  Land 
Registration,  consisting  of  a  single  Judge  and  a  clerk, 
styled  the  Registrar,  was  created  for  the  entire  territory. 
The  several  registry  of  instrument  districts  were  consti- 
tuted registration  of  title  districts  also,  under  Assistant 
Registrars,   who   were   required   to   be   the    Recorders. 
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The  Judge  of  the  Court  of  Land  Registration  is  author- 
ized   to    appoint    one    or    more    Examiners    of    Title, 
Registration  is  compulsory  as  to  lands  owned  by  corpo- 
rations and  voluntary  as  to  all  other  lands.    Only  estates 
in  fee  simple  are  entitled  to  initial  registration.     The 
validity  of  applications  for  registration  is  determined  by 
the    Land    Court.      Applications    for    registration    are 
required  to  set  forth  whether  an  absolute,  qualified  or 
possessory  title  is  desired  to  be  registered,  and  the  names 
and  addresses  of  the  persons  interested  in  the  contiguous 
properties;  and  to  be  accompanied  by  all  muniments  of 
title  in  possession  and  a  map  of  the  property.     These 
applications   are   required   to   be   filed   either  with  the 
Registrar  or  Assistant  Registrar  of  the  district  within 
which  the  property  is  situated.     Upon  the  filing  of  the 
application,   the   Court   is   required   to   make  an  order 
referring  it  to  an  Examiner  of  Title  for  a  report  upon 
the  title  and  upon  all  the  allegations  of  the  application. 
If  he  reports  the  title  to  be  good,  the  Registrar,  pursuant 
to  an  order  of  the  Court,  is  required  to  publish  a  notice 
of  the  filing  of  the  application  in  a  newspaper  of  general 
circulation,  addressed  to  all  persons  known  to  have  an 
adverse  interest,  and  to  the  adjoining  owners  and  occu- 
pants, so  far  as  known,  and  to  all  whom  it  may  concern, 
citing  them  to  appear  before  the   Court  at   the  time 
prescribed  by  the  order,  not  less  than  twenty  nor  more 
than  sixty  days  after  the  date  of  issue.     The  Court  is 
also  required  to  cause  the  Registrar  to  mail  a  copy  of 
the  notice,  within  seven  days  after  publication,  to  every 
person  named  therein,  whose  address  is  known,  and  to 
cause  a  copy  of  the  notice  to  be  posted  on  the  property 
at  least  fourteen  days  prior  to  its  return  day.     The  Court 
is  also  required,  as  far  as  it  considers  it  possible,  to 
require  proof  of  actual  notice  upon  all  adjoining  owners 
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and  persons  apparently  interested  in  the  property,  by 
registered  letter.  It  is  expressly  provided  that  by  the 
description  in  the  notice,  "  to  all  whom  it  may  concern," 
all  the  world  are  made  parties  defendant  and  are  to  be 
concluded  by  default,  and  that  the  registration  proceed- 
ing is  in  rem.  Upon  the  return  day,  in  case  no  objection 
be  made,  the  Court  is  authorized  to  order  the  application 
to  be  taken  pro  confesso  and  to  enter  a  decree  of  confirma- 
tion and  registration.  This  decree  is  indefeasible,  in  the 
case  of  absolute  titles,  except  as  to  federal  interests, 
taxes,  easements,  leases  for  one  year,  and  eminent 
domain,  and  also  except  as  to  fraud,  for  one  year  only, 
unless  the  property  has  previously  passed  into  the  hands 
of  bona  Ude  purchasers  or  encumbrancers.  In  the  case 
of  qualified  titles,  in  addition  to  the  foregoing,  registra- 
tion is  also  defeasible  at  the  expiration  of  the  period 
limited,  or  by  reason  of  the  reservations,  subject  to  which 
it  is  registered.  In  the  case  of  possessory  titles,  in 
addition  to  the  exceptions  prescribed  in  the  case  of 
absolute  titles,  registration  is  also  defeasible  as  to  all 
antecedent  rights.  No  procedure  is  required  for  the 
registration  of  possessory  titles,  save  such  as  the  Court 
may  prescribe.  Certificates  of  title  are  issued  in  dupli- 
cate. Title  vests  by  registration,  and  not  by  delivery. 
Registration  becomes  absolute  after  the  expiration  of  the 
time  limited  to  take  an  appeal  from  a  decision  of  the 
Circuit  Judges  in  Chambers  to  the  Supreme  Court. 
There  is  an  Assurance  Fund,  sustained  by  the  payment 
upon  initial  registration,  except  of  possessory  titles,  and 
upon  transmissions  by  death,  of  one-tenth  of  one  per  cent 
of  the  value  of  the  property.  This  fund  is  to  be  kept 
at  $200,000.  Actions  against  this  Assurance  Fund  are 
limited  to  six  years  after  date  of  accrual  of  cause  of 
action.  All  salaries  and  expenses  of  the  Court  and  its 
24 
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officials  are  to  be  paid  by  the  territory.  The  fees  payable 
under  this  act  are:  Four  dollars  upon  filing  application 
and  map;  ten  dollars  and  one-twentieth  of  one  per  cent 
of  the  value  of  the  land,  for  examination  of  title ;  twenty- 
five  cents  for  each  notice  mailed  and  actual  cost  of 
printing;  sheriff's  statutory  fees;  twenty-five  cents  for 
each  notice  published  and  actual  cost  of  publication;  one 
dollar  for  copy  of  the  decree,  and  three  dollars  for 
certificate  of  title. 

According  to  information  received  from  the  Judge  of 
the  Court  of  Land  Registration,  there  had  been  1,234 
applications  for  registration  filed  up  to  July  i,  1907,  but 
no  further  statistics  were  given.  An  article,  written  by 
this  Judge,  which  appeared  in  Vol.  XL,  No.  3,  of  the 
American  Law  Review  ^May-June,  1906),  contains  much 
interesting  information  regarding  conditions  and  opera- 
tions in  Hawaii. 

Washington  was  the  last  of  the  American  States  to 
adopt  a  system  of  conveyancing  by  registration  of  title. 
(An  act  relating  to  the  registration  and  confirmation  of 
titles  to  land,  Laws  1907,  c.  250.) 

According  to  this  system,  each  county  in  the  State  is 
constituted  a  registration  district  under  a  Registrar  of 
Titles  who  is  required  to  be  the  County  Auditor.  Regis- 
tration is  wholly  voluntary  and  only  estates  in  fee  simple 
are  entitled  to  registration.  Tax  titles  are  not  entitled  to 
registration  without  proof  of  actual  and  undisputed  pos- 
session for  seven  years  and,  in  case  the  land  be  unoccu- 
pied, of  payment  of  taxes  for  eight  years.  The  validity 
of  applications  for  registration  is  determined  by  the 
Superior  Court  of  the  county  in  which  the  property  is 
situated.  Applications  for  registration  are  required  to  set 
forth  the  names  and  addresses  of  all  persons  interested 
in   the   property  and,   if  indefeasible   registration  as   to 
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boundaries  be  sought,  the  names  and  addresses  of  the 
owners  of.  the  contiguous  properties,  and  also  to  be 
accompanied  by  a  certified  abstract  of  title.  Each 
Superior  Court  is  authorized  to  appoint  an  Examiner  of 
Titles,  who  is  required  to  be  a  competent  attorney  and 
to  give  a  bond.  The  application  is  required  to  be  filed  in 
the  office  of  the  clerk  of  the  Court  and  a  certified  copy  of 
the  same  in  the  office  of  the  County  Auditor,  which  latter 
copy  operates  as  a  lis  pendens.  The  Court  is  required  to 
enter  an  order  referring  the  application  to  the  Examiner 
of  Titles  for  a  report  upon  the  title  and  upon  the  allega- 
tions of  the  application.  If  the  Examiner  file  a  favorable 
report,  the  clerk  is  required,  pursuant  to  an  order  of  the 
Court,  to  issue  a  summons  returnable  in  twenty  days, 
directed  to  the  persons  named  in  the  application  and  the 
Examiner's  report  and  to  all  other  persons  by  the  follow- 
ing designation:  "All  other  persons  or  parties  unknown 
claiming  any  right,  title,  estate,  lien  or  interest  in,  to,  or 
upon  the  real  estate  described  in  the  application  herein," 
and  it  is  expressly  provided  that  by  this  description  all 
the  world  are  made  parties  defendant  and  are  to  be  con- 
cluded by  the  default  and  the  decree.  The  summons  is 
required  to  be  served  as  prescribed  for  the  service  of 
summons  in  civil  actions,  and  upon  non-resident  and 
unknown  defendants  by  publishing  the  same  in  a  county 
newspaper,  once  in  each  week  for  three  consecutive  weeks. 
The  clerk  is  also  required,  within  twenty  days  after  the 
first  publication,  to  mail  a  copy  of  the  summons  to  all 
defendants  whose  addresses  are  known.  In  case  of  default 
the  Court,  upon  satisfactory  proof  of  the  applicant's  right 
thereto,  is  authorized  to  enter  a  decree  of  confirmation 
and  registration.  Registration  becomes  absolute  upon 
the  property  passing  into  the  hands  of  bona  fide  pur- 
chasers or  encumbrancers,  subject  to  the  right  of  appeal 
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to  the  Supreme  Court,  within  the  prescribed  time  or  after 
ninety  days  from  the  date  of  the  decree.  Certificates  of 
title  are  issued  in  duplicate.  Registration  is  indefeasible 
as  to  leases  under  three  years,  way  and  water  easements, 
taxes,  federal  interests  and  eminent  domain.  Title  vests 
by  registration.  There  is  an  Assurance  Fund,  sustained 
by  a  payment  upon  initial  registration  and  transmissions 
by  death,  of  one-tenth  of  one  per  cent  of  the  value  of  the 
property. 

Actions  against  the  Assurance  Fund  are  limited  to  six 
years  after  accrual  and,  in  case  of  disability,  to  two  years 
after  its  removal.     There  are  no  schedules. 

As  the  foregoing  act  was  enacted  less  than  a  year  ago, 
no  effort  has  been  made  to  obtain  any  information  as  to 
its  operation. 

American  Summary. 

.Registration  is  wholly  voluntary  in  the  several  States 
and  territorial  possessions,  except  in  the  Philippines, 
where  it  is  compulsory  as  to  public  lands  patented  sub- 
sequent to  the  taking  effect  of  the  act ;  in  Hawaii,  where 
it  is  compulsory  as  to  lands  owned  by  corporations;  and 
in  Illinois,  where  it  is  compulsory  upon  decedent's  estates. 
Registration  is  co-extensive  with  the  State  or  territorial 
possessions,  except  in  Illinois,  where,  by  a  vote  of  the 
people,  each  county  is  authorized  to  determine  whether 
registration  shall  be  put  into  operation  in  the  county ;  and, 
in  Minnesota,  where  the  operation  of  the  act  is  restricted 
to  counties  having  upwards  of  75,000  population.  Each 
county,  province  or  district,  constitutes  a  registration  of 
title  district,  under  a  local  official  who  is  variously  required 
to  be  either  the  Register  of  Deeds,  the  Recorder  of 
Deeds,  the  County  Clerk,  or  the  County  Auditor,  and  who 
is  variously  styled  the  Registrar  of  Titles,  the  Assistant 
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Recorder,  the  Assistant  Clerk,  or  the  Assistant  Registrar. 
Only  estates  in  fee  simple  are  entitled  to  initial  registra- 
tion, and  only  absolute  titles  are  registered,  except  in 
Hawaii,  where  qualified  and  possessory  titles  may  be 
registered  also,  subject  to  the  same  defeasibilities  pre- 
scribed for  these  two  classes  of  titles  by  the  English 
system.  The  validity  of  the  application  for  registration  is 
determined  by  a  judicial  proceeding  in  the  nature  of  a 
suit  in  equity  to  quiet  title.  It  must  be  instituted  in  the 
local  Court  of  equity  jurisdiction,  except  in  Massachusetts, 
the  Philippines  and  Hawaii.  These  local  Courts  are 
variously  styled  Superior  Courts,  District  Courts  and  Cir- 
cuit Courts.  In  the  excepted  State  and  territorial  posses- 
sions, there  is  a  single  Court,  which  has  exclusive 
jurisdiction.  This  Court  is  styled  the  Land  Court  in 
Massachusetts,  and  the  Court  of  Land  Registration  in 
the  territorial  possessions.  In  Massachusetts,  the  Philip- 
pines and  Hawaii,  the  statute  expressly  declares  the  pro- 
ceeding to  be  in  rent.  In  California,  it  is  declared  to  be 
of  the  nature  of  a  proceeding  in  rem.  Examiners  of  Title 
are  appointed  who,  in  California,  Massachusetts,  Minne- 
sota and  Washington,  are  required  to  be  lawyers. 

The  application,  sometimes  styled  a  petition,  must  set 
forth  the  names  and  addresses  of  the  persons  interested 
in  the  property  and  in  the  contiguous  properties.  The 
names  of  the  persons  interested  in  the  contiguous  prop- 
erties are  not  required  to  be  set  forth  in  Illinois,  Minne- 
sota, Oregon,  Colorado  and  Washington,  unless  the 
registration  is  intended  to  be  made  indefeasible  as  to 
boundaries.  Upon  the  filing  of  an  application,  a  summons, 
sometimes  styled  a  citation,  is  issued,  directed  to  the  per- 
sons named  in  the  application  and  to  all  other  persons, 
by  various,  general  designations,  the  broadest  of  which  is, 
"  all  whom  it  may  concern."    The  persons  so  named  and 
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designated  in  the  summons  constitute  the  defendants  to 
the  suit.  The  summons  is  required  to  be  returnable  within 
a  prescribed  time,  except  in  California.  The  time  pre- 
scribed, in  Illinois  and  Oregon,  is  ten  days ;  in  Minnesota, 
Colorado  and  Washington,  it  is  twenty  days ;  and  in  Mas- 
sachusetts, the  Philippines  and  Hawaii,  it  is  not  less  than 
twenty  nor  more  than  sixty  days.  The  summons  must  be 
served  according  to  the  process  prescribed  by  the  local 
statutes  for  its  service  in  civil  actions.  In  addition,  it 
must  be  served  upon  the  non-resident  and  unknown 
defendants  by  publication,  mailing  and  posting,  in  various 
ways.  The  publication  of  the  summons  is  required  to  be 
made  in  a  local  newspaper  of  general  circulation,  once,  in 
Massachusetts  and  Hawaii;  once,  in  each  of  three  con- 
secutive weeks,  in  Minnesota,  Colorado  and  Washington ; 
and  once,  in  each  of  four  consecutive  weeks,  in  Illinois, 
California  and  Oregon;  it  is  required  to  be  published, 
once,  in  two  newspapers,  printed  in  English  and  Spanish, 
respectively,  in  the  Philippines.  The  summons  is  required 
to  be  mailed  to  the  persons  named  therein  whose  addresses 
are  known,  except  in  California.  It  must  be  mailed 
within  seven  days  after  publication,  in  Massachusetts,  the 
Philippines  and  Hawaii ;  within  ten  days  thereafter,  in  Illi- 
nois and  Oregon;  and  within  twenty  days  thereafter,  in 
Minnesota,  Colorado  and  Washington.  In  Massachu- 
setts, the  Philippines  and  Hawaii,  it  is  required  to  be  sent 
by  registered  letter.  The  summons  must  be  posted  upon 
the  property,  except  in  California,  Minnesota,  Oregon, 
Colorado  and  Washington.  It  must  be  posted  within  ten 
days  after  publication,  in  Illinois ;  and  within  fourteen  days 
thereafter,  in  Massachusetts,  the  Philippines  and  Hawaii. 
Upon  the  hearing,  if  the  application  be  contested,  the 
proceeding  takes  the  usual  course  of  litigated  suits  until 
the  objections  are  finally  sustained  or  overruled.     In  the 
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case  of  uncontested  applications,  or  where  the  objections 
thereto  have  been  overruled,  the  Court  enters  a  decree 
directing  the  registration  of  the  title,  subject  to  what- 
ever encumbrances  have  been  found  subsisting  thereon, 
and  a  certificate  of  title  is  issued  in  duplicate.  This  decree 
becomes  absolute  and  conclusive  within  a  prescribed 
period  thereafter.  In  Massachusetts  and  the  Philippines 
this  period  is  fixed  at  thirty  days ;  in  Hawaii  it  is  fixed  at 
the  time  limited  for  taking  an  appeal  to  the  Supreme 
Court;  in  Colorado  and  Washington  it  is  fixed  at  ninety 
days ;  in  Minnesota  it  is  fixed  at  six  months ;  in  Illinois  and 
Oregon  it  is  fixed  at  two  years,  and  in  California  it  is 
fixed  at  five  years.  Upon  all  subsequent  transactions  with 
registered  property  title  vests  upon  registration  and  not 
upon  delivery  of  the  instrument,  except  in  California. 
Registrations  in  indefeasible  as  to  fraud  where  the  prop- 
erty has  passed  into  the  hands  of  a  bona  fide  purchaser  or 
encumbrancer,  except  in  Minnesota  and  Colorado,  where 
the  statutes  are  silent  upon  this  subject,  and  registration 
is  indefeasible  as  to  fraud,  in  any  event,  except  as  modi- 
fied by  subsequent  decisions  of  the  Court.  In  Massachu- 
setts, the  Philippines  and  Hawaii  registration  is  inde- 
feasible as  to  fraud  in  any  event,  after  the  expiration  of  a 
year.  Registration  is  indefeasible  as  to  boundaries, 
execpt  in  Illinois^  Minnesota,  Oregon,  Colorado  and 
Washington;  and  it  is  also  so  indefeasible  in  these 
excepted  States,  if  the  persons  interested  in  the  contig- 
uous properties  have  been  named  in  the  application. 
Registration  is  defeasible  as  to  rights  and  claims  arising 
under  the  federal  statutes,  eminent  domain,  easements  of 
various  kinds,  and  taxes.  It  is  also  defeasible  as  to  leases 
under  one  year,  in  California  and  Hawaii;  under  three 
years,  in  Minnesota,  Colorado  and  Washington;  under 
five  years,  in  Illinois  and  Oregon,  and  under  seven  years. 
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in  Massachusetts.  Registration  is  not  defeasible  as  to 
leases  in  the  Philippines.  In  Oregon  and  the  Philip- 
pines, registration  is  specifically  stated  to  be  indefeasible 
as  to  adverse  possession;  in  the  remaining  States  and 
territory,  the  statutes  are  inferential  on  this  subject. 
There  is  an  Assurance  Fund,  except  in  California.  This 
fund  is  styled  an  Indemnity  Fund,  in  Illinois  and  Oregon. 
It  is  sustained  by  a  payment,  upon  initial  registration  and 
subsequent  registrations  occasioned  by  death,  of  one- 
tenth  of  one  per  cent  of  the  value  of  the  property- 
Actions  against  this  fund  are  limited  to  various  periods 
after  the  right  has  first  accrued.  In  Massachusetts  and 
Hawaii,  this  period  is  fixed  at  six  years  flat ;  in  Minnesota, 
the  Philippines,  Colorado  and  Washington,  it  is  fixed  at 
six  years,  except  in  case  of  disability,  when  it  is  fixed  at 
two  years  after  the  removal  of  the  disability;  and  in 
Illinois  and  Oregon,  it  is  fixed  at  ten  years,  with  the  same 
exception  is  case  of  disability.  In  Illinois,  Oregon  and 
the  Philippines,  a  decedent's  registered  property  vests  in 
the  personal  representative,  irrespective  of  testamentary 
disposition.  There  are  no  schedules,  forms  or  rules 
annexed  to  the  various  acts,  except  that  of  the  Philip- 
pines, which  has  eleven  forms.  All  the  acts,  however,  set 
forth,  in  more  or  less  detail,  the  forms  necessary  for  the 
procedure  of  the  suits  and  the  fees  payable  for  registra- 
tion; and  some  also  prescribe  the  forms  of  instruments 
to  be  used  in  transactions  with  registered  property. 

Summary  of  the  Present  Status  of  Land  Title  Registration 
in  the  United  States  and  its  Territorial  Possessions. 

As  has  been  previously  stated,  out  of  the  forty-six 
States  and  three  territorial  possessions  of  the  United 
States,  seven  States  and  two  territorial  possessions  have 
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adopted  systems  of  conveyancing  by  registration  of  title, 
which  are  now  in  force. 

Of  the  remaining  thirty-nine  States  and  territory, 
nineteen  States  have  never  considered  the  question  of  the 
adoption  of  such  a  system ;  nor  is  there,  apparently,  any 
movement  on  foot  looking  towards  the  submission  of 
this  matter  for  legislative  action.  These  States  are: 
Alabama,  Arkansas,  Connecticut,  Florida,  Georgia, 
Idaho,  Indiana,  Kansas,  Kentucky,  Maine,  Michigan, 
Nevada,  New  Hampshire,  New  Jersey,  North  Carolina, 
North  Dakota,  Rhode  Island,  Vermont,  and  West 
Virginia. 

Of  the  remaining  twenty  States  and  territory,  nine 
States  have  considered  this  question  and  have,  appar- 
ently, decided  against  it ;  for  bills  for  the  adoption  of  this 
system  have  failed  to  receive  legislative  approval,  iit 
former  years,  and  there  seem  to  be  no  movements  on 
foot  looking  towards  the  resubmission  of  this  matter  for 
legislative  action. 

These  States  are :  Iowa,  Missouri,  Montana,  Nebraska, 
Ohio  (act  repealed,  supra),  Tennessee,  Texas,  Utah,  and 
Wyoming. 

In  the  remaining  eleven  States  and  territory,  the 
matter  is  either  now  pending  before  the  Legislature,  or 
a  bill  for  the  adoption  of  such  a  system  will  be  submitted 
at  the  next  session. 

These  States  and  territory  are:  Delaware,  Louisiana, 
Maryland,  Mississippi,  New  York,  Oklahoma,  Penn- 
sylvania, Porto  Rico,  South  Carolina,  South  Dakota, 
Virginia,  and  Wisconsin. 

Teutonic  System. 

Conveyancing  by  registration  of  title,  in  an  imperfect 
apd  undeveloped  form,  was  practiced  among  Teutonic 
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peoples  as  far  back  as  the  twelfth  century,  apparently. 
And  there  exist,  even  to  this  day,  land  title  records 
running  back  to  the  fourteenth  century  in  Austro- 
Hungary,  to  the  fifteenth  century  in  Germany,  and  to 
the  seventeenth  century  in  Switzerland. 

Thus,  in  Austro-Hungary,  such  records  are  found  in 
the  city  of  Vienna  as  far  back  as  1369,  in  the  city  of 
Prague  as  far  back  as  1377,  in  the  district  of  Upper 
Austria  as  far  back  as  1547,  and  in  the  city  of  Buda-pest 
as  far  back  as  1686.  While,  in  Germany,  there  are  similar 
records  in  the  city  of  Munich  as  far  back  as  1440,  in  the 
Hanseatic  towns  of  Hamburg,  Lubeck  and  Bremen  as 
far,  or  even  further  back,  in  the  district  of  Silesia  as  far 
back  as  1663,  in  the  Kingdom  of  Prussia  as  far  back  as 
the  eighteenth  century,  in  the  district  of  Brandenburg  as 
far  back  as  1760,  in  the  Grand  Duchy  of  Baden  as  far 
back  as  1809,  and  in  the  Kingdom  of  Saxony  as  far  back 
as  1842;  and  in  Switzerland,  there  are  similar  records, 
in  the  city  of  Lucerne,  as  far  back  as  the  seventeenth 
century.  On  the  other  hand,  in  other  parts  of  Austro- 
Hungary,  Germany  and  Switzerland,  land  title  registra- 
tion is  either  of  very  modem'  growth  or  has  not  yet  been 
fully  established. 

The  Austrian  Civil  Code  of  181 1  was,  apparently,  the 
first  Teutonic  statutory  enactment  explicitly  prescribing 
the  indefeasibility  of  registered  titles.  The  provisions  of 
this  Code,  however,  extended  only  to  those  portions  of 
Austria  where  land  title  registration  was  then  in  force. 
The  Hungarian  Ordinances  of  1855  had  a  similar  effect 
in  Hungary.  By  a  statute  of  1874,  land  title  registration 
was  ordained  throughout  the  whole  of  the  Austro- 
Hungarian  empire,  subject,  however,  to  the  consent  of 
the  several  local  Legislatures,  where  no  such  system  was 
then  in  use.     Pursuant  to  this  act,  all  the  local  Legisla- 
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tures  have  adopted  this  system  and  it  is  compulsory 
throughout  the  empire,  excepting  possibly  the  Austrian 
Tyrol. 

Similarly,  land  title  registration  was  made  compulsory 
throughout  the  whole  German  Empire  by  the  German 
Civil  Code  of  1900.  And,  since  that  time,  active  meas- 
ures have  been  taken  for  its  introduction  in  the  Kingdom 
of  Bavaria,  outside  the  city  of  Munich,  the  Kingdom  of 
Wurtemberg,  the  Rhenish  Provinces,  and  in  such  other 
districts  where  land  title  registration  had  never  been 
practiced. 

The  basis  of  the  Teutonic  system  of  land  title  registra- 
tion is  the  cadaster,  which  is  a  combination  of  land  tax 
map  and  assessment  book.  There  is  a  cadaster  office  in 
every  township,  in  which  are  kept  the  local  cadaster 
maps  and  books.  The  cadaster  map  sets  forth  every 
separate  parcel  of  real  property  throughout  the  township. 
Each  of  these  parcels  has  a  separate  number,  and  the 
boundaries  thereof  are  carefully  delineated  on  this  map, 
together  with  their  physical  characteristics,  such  as  wall, 
fence,  ditch  or  hedge,  which  are  indicated  by  symbols. 
The  cadaster  book  sets  forth  the  number  of  every  parcel, 
the  name  of  its  owner,  the  improvements,  in  minutest 
detail,  and  the  area,  quality,  annual  value  and  tax.  Upon 
every  change  of  ownership,  the  cadaster  records  are 
immediately  brought  down  to  date.  If  there  has  been 
a  subdivision  or  combination  of  parcels,  the  cadaster 
map  is  carefully  corrected  to  conform  therewith,  new 
cadastral  numbers  are  awarded  the  new  parcels,  and  the 
appropriate  entries  are  made  in  the  cadaster  book. 

Registration  of  title  and  all  other  dealings  with  real 
property  are  made  entirely  by  cadastral  number  in  every 
township  in  both  the  Austro-Hungarian  and  German 
empires  wherever  a  cadaster  has  been  thus  far  compiled, 
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and  also  in  certain  Cantons  of  the  Republic  of 
Switzerland. 

Tn  Germany,  the  Land  Title  Registers  are  kept  in  three 
parts,  with  one  or  more  separate  pages  for  each  part. 
In  the  first  part  is  registered  a  description  of  the  prop- 
erty, usually  by  the  cadaster  number  alone,  if  a  cadaster 
be  in  existence.  In  the  second  part  is  registered  the 
ownership,  and,  in  the  third  part,  the  encumbrances. 
Registration  confers  an  indefeasible  title  upon  all  bona  fide 
purchasers  or  encumbrancers,  even  against  adverse 
possession.  Errors  in  description  may  be  rectified, 
provided  no  third  party  is  affected  thereby. 

In  Austro-Hungary  the  Land  Title  Registers  are  also 
kept  in  three  parts,  in  a  similar  manner,  except  that, 
instead  of  the  facts  of  registration  being  entered  on  sepa- 
rate pages,  they  are  entered  in  separate  columns  on  the 
same  page.  Registration  does  not  become  indefeasible 
till  from  thirty  to  sixty  days  after  entry,  and  as  against 
fraud,  not  until  a  further  period  of  three  years.  In  both 
empires  registration  is  a  judicial  proceeding  and  the 
Registrar  Judge  is  personally  liable  for  any  losses  arising 
from  neglect.  If  he  be  unable  to  indemnify  the  injured 
party,  in  full,  the  State  is  liable  for  the  balance.  The 
Land  Title  Registers  are  kept  in  the  Registrar  Judge's 
office.  In  small  rural  communities  the  Registrar  Judges 
discharge  a  number  of  judicial  functions,  but  in  urban  or 
densely  populated  communities  they  attend  to  land  title 
registration  alone,  and,  in  some  of  the  larger  cities,  there 
are  several  Registrar  Judges,  each  presiding  over  regis- 
tration matters  for  a  specified  section  of  the  city,  though, 
even  then,  it  is  customary  for  all  of  them  to  have  their 
Registry  offices  in  the  same  building.  (The  foregoing 
facts  regarding  the  Teutonic  system  of  land  title  regis- 
tration have  been  taken,  principally,  from  Mr.  C.  Fortes- 
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cue-Brickdale's  report  upon  the  systems  of  land  title 
registration  in  use  in  the  Austro-Hungarian  and  German 
empires,  made  to  the  British  Parliament  in  1896.) 

No  very  satisfactory  information  as  to  the  operation  of 
the  Teutonic  system  has  been  obtainable,  although  a  num- 
ber of  U.  S.  Consular  officials  were  addressed  on  this  sub- 
ject. A  few  interesting  facts  have  been  gleaned,  however. 
Thus,  according  to  a  report,  made  in  July,  1907,  by  T.  W. 
Peters,  Consul  General  at  Munich,  it  appears  that  Bavaria 
is  engaged  in  a  general  survey  of  the  various  land  hold- 
ings throughout  the  kingdom  for  the  purpose  of  compil- 
ing a  cadaster,  and  that  this  work  will  not  be  completed 
for  several  years  to  come.  According  to  a  report,  made 
in  November,  1907,  by  Edward  Higgins,  Consul  at 
Stuttgart,  there  is  no  Indemnity  Fund  in  Germany,  and 
the  cost  of  registration  upon  sales,  including  the  govern- 
ment tax,  amounts  to  two  per  cent  of  the  value  of  the 
property.  .  According  to  a  report,  made  in  December, 
1907,  by  C.  B.  Harris,  Consul  at  Reichenberg,  there  is 
no  Indemnity  Fund  in  Austro-Hungary  and  the  cost  of 
registration  upon  sales,  including  the  government  tax, 
amounts  to  a  little  over  three  per  cent  of  the  value  of  the 
property.  According  to  a  report,  made  in  December, 
1907,  by  R.  E.  Mansfield,  Consul  at  Lucerne,  the  cost  of 
registration  upon  sales,  in  the  Canton  of  Lucerne,  is  from 
six  to  twelve  dollars,  exclusive  of  the  government  tax  of 
one-tenth  of  one  per  cent  of  the  value  of  the  property; 
and  according  to  a  report,  made  at  the  same  time,  by 
S.  C.  McFarland,  Consul  General  at  St.  Gall,  there  are 
twenty-two  Cantons  in  Switzerland,  each  of  which  has  its 
individual  land  laws,  just  as  the  several  States  in  the 
United  States ;  but  a  provisional  federal  land  code  is  now 
under  consideration  which  it  is  expected  will  be  finally 
adopted  by  all  of  the  Cantons  and  go  into  effect  about 
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the  year  191 2;  and  that,  in  the  Canton  of  St.  Gall,  the 
government  tax  on  registration  of  sales  is  about  one  and 
one-tenth  of  one  per  cent. 

Scandinavian  System. 

A  peculiar  form  of  conveyancing  by  instrument,  equiv- 
alent, in  its  practical  results,  to  a  system  of  conveyancing 
by  registration  of  title,  existed  in  Denmark  as  early  as  the 
year  1550.  According  to  this  method,  conveyances,  after 
having  been  drawn  up  and  executed,  in  the  usual  way, 
were  taken  by  the  parties  thereto  to  the  local  Court  for 
record.  Such  conveyances  were,  thereupon,  read  aloud 
in  open  Court,  at  three  successive  terms  or  sessions,  and, 
if  no  objections  were  made  thereto,  a  memorandum  of  the 
fact  and  a  decree  directing  registration  were  endorsed  on 
the  instrument  by  the  Judge;  and  the  deed  was  then 
copied,  in  extenso,  in  a  record,  styled  the  Protocols  of 
Deeds,  by  the  clerk  of  the  Court.  No  actual  assurance 
of  the  validity  of  the  title  was  conferred  by  this  proceed- 
ing, but,  as  the  vendor  was  liable  both  in  civil  damages 
and  to  criminal  prosecution,  if  he  conveyed  more  than  that 
to  which  he  had  proper  title,  great  caution  in  conveyanc- 
ing came  to  be  observed,  which  resulted  in  the  conveyance 
of  the  vendor's  interest  usually  conferring  a  valid  title.  In 
more  recent  times,  the  cadastral  and  Land  Title  Register 
features  of  the  Teutonic  system  have  been  grafted  upon 
the  Scandinavian  system ;  so  that  to-day,  under  this  latter 
system,  the  conveyance  is  not  only  recorded,  pursuant  to 
judicial  proclamation  and  decree,  in  the  Protocols  of 
Deeds,  but  it  is  also  registered  in  the  cadastral  Land 
Title  Register ;  whereupon  it  becomes  indefeasible,  except 
as  to  estates  and  encumbrances  previously  registered,  and 
is  then  equivalent  to  a  possessory  title,  under  the  Anglo- 
Saxon  system,  with  greater  certainty,  however,  as  to  the 
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validity  of  the  antecedent  title,  by  reason  of  the  civil  and 
criminal  safeguards  prescribed  by  the  Scandinavian  sys- 
tem. This  same  system  is  said  to  obtain  in  Norway  and 
Sweden  also.  (Wetherill's  Conveyancing  Considered  as  a 
Progressive  Science,  American  Law  Register,  May, 
1907.)  No  direct  information  has  been  obtainable  on  this 
point,  however,  nor  as  to  the  operation  of  this  system  in 
any  of  the  three  kingdoms  in  question. 

Some  of  the  Points  Made  in  Favor  of  Conveyancing 
BY  Registration  of  Title. 

(i)  The  present  method  of  conveyancing  is  not  satis- 
factory. It  is  obsolete  and  unsuited  to  a  large  country 
with  increasing  population.  It  is  expensive,  insecure  and 
dilatory ;  and  is  breaking  down  under  its  own  weight.  Its 
procedure  is  highly  complicated  and  oflFers  abundant 
opportunities  for  error.  The  language  of  its  instruments 
is  highly  technical  and  almost  unintelligible  to  the  aver- 
age layman.  Transactions  in  land  require  the  services  of 
a  skilled  conveyancer,  have  no  other  security  than  his  per- 
sonal guarantee  and  are  prolonged  unduly. 

(2)  The  proposed  method  is  modern  and  increasing  in 
use  and  favor  daily.  It  is  cheap,  safe  and  speedy.  Its 
procedure  is  of  the  simplest  and  there  are  no  technical 
expressions  in  the  instruments  used.  After  initial  regis- 
tration, in  all  subsequent  transactions,  no  legal  advice  is 
needed,  the  government  furnishes  the  security,  and  the 
entire  transaction  can  be  completed  in  a  few  hours. 

(3)  The  present  method  requires  an  examination  of 
the  title,  ab  initio^  upon  each  succeeding  transaction,  at 
considerable  expense  and  delay;  while  the  proposed 
method  dispenses  with  re-examination  of  title  altogether. 

(4)  The  present  method  involves  the  accumulation  of 
public  records  in  such  quantities  that  their  future  dis- 
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position  is  a  matter  of  serious  importance,  while  the  pro- 
posed method  would  diminish  this  accumulation  materi- 
ally, by  dispensing  with  the  copying  of  instruments,  in 
extenso. 

(5)  The  present  method  does  not  afford  sufficient  pro- 
tection against  fraud,  while  the  proposed  method,  by 
requiring  all  transactions  to  take  place  before  a  disinter- 
ested public  official,  after  proper  identification,  would  be 
an  additional  protection  and  would  eliminate  the  risk  of 
defective  execution. 

(6)  The  present  method  involves  continual  conflicts 
between  descriptions,  and  surveys,  while  the  proposed 
method  would  determine  and  settle  boundaries,  once  and 
for  all. 

(7)  The  proposed  method  confers  a  title  which  is  valid 
against  the  whole  world. 

(8)  While  the  expense  and  delay  of  initial  registration 
IS  slightly  in  excess  of  that  of  the  ordinary  examination 
of  title,  upon  all  subsequent  transactions,  the  same  would 
be  but  nominal. 

(9)  The  Register  always  shows,  at  a  glance,  the 
condition  down  to  date,  in  such  a  manner  that  any 
intelligent  layman  can  readily  understand  it,  without 
legal  advice. 

(10)  The  certificate  of  title  serves  as  a  check  against 
mistakes  in  the  Register. 

(11)  The  certificate  of  title  operates  as  a  portable 
evidence  of  the  exact  condition  of  the  title,  so  that  the 
details  of  a  transaction  can  be  arranged  anywhere  and 
at  any  time. 

(12)  The  transaction  can  be  completed  within  a  few 
hours  after  its  details  have  been  arranged. 

(13)  Real  property  would  become  a  quick  asset. 
The  certificate  of  title  would  be  as  readily  available  as 
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a  certificate  of  stock,  and  land  would,  consequently,  be 
dealt  in  more  generally. 

Some  of  the  Points  Made  in  Opposition  to  Convey- 
ancing BY  Registration  of  Title. 

(i)  The  proposed  method  is  not  satisfactory.  There 
is  no  general  demand  for  it.  It  is  still  in  the  experimental 
stage  and  has  not  proved  successful  in  the  places  where 
it  is  in  force.  It  had  not  increased  the  value  of  land,  or 
it  would  be  more  widely  used,  and  there  would  be  no 
necessity  for  striving  to  make  its  use  compulsory.  So 
long  as  it  remains  in  the  tentative  stage,  it  will  not 
commend  itself  to  prudent  investors. 

(2)  The  proposed  method  is  neither  so  safe,  nor  so 
speedy,  nor  so  accurate  as  the  present  method.  Its 
procedure  is  more  complicated  and  less  convenient  than 
the  present  examination  of  title.  It  causes  greater 
delay,  increases  litigation,  and  is  generally  burdensome 
to  the  property  owner.  The  expense  and  delay  of  initial 
registration  render  its  use  prohibitive  in  daily  transac- 
tions, and  it  is  no  inducement  to  the  property  owner  to 
undergo  this  expense  and  delay,  in  anticipation  of  some 
possible  transaction  in  the  future,  unless  his  title  be 
defective  or  unless  he  be  contemplating  the  subdivision 
into  and  sale  of  his  estate  by  building  lots.  Without 
initial  registration,  there  cannot  be  subsequent  registra- 
tion; and  it  is  only  upon  subsequent  registration  that 
economy  and  rapidity  are  claimed  for  the  proposed 
method. 

(3)  The  proposed  method  does  not  dispense  with 
re-examination  of  title.  Registration  cannot  be  made 
binding  upon  persons  who  were  not  made  parties  to  the 
proceeding  or  who  were  not  properly  served  with 
process.     To  determine  whether  all  parties  were  properly 
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served,  the  proceeding  must  be  examined;  and  to  deter- 
mine whether  all  necessary  persons  were  made  parties 
thereto,  the  title  must  be  examined  ab  initio. 

(4)  The  proposed  method  would  still  further  increase 
the  accumulation  of  records,  since  a  fresh  page  must  be 
opened  in  the  Register  upon  every  subsequent  transac- 
tion, and  all  original  documents  must  be  retained  on  file; 
while  the  compilation  of  a  plant  would  involve  an 
enormous  expense  and  the  accumulation  of  an  immense 
quantity  of  extra  records. 

(5)  The  proposed  method  would  greatly  increase  the 
possibility  of  fraud,  since  the  possession  of  the  certificate 
of  title  would  enable  anyone  to  secure  registration, 
although  he  had  no  title.  And  the  detection  of  the 
imposture  would  rest  solely  upon  an  official  who  had  no 
especial  interest  in  the  transaction. 

(6)  Registration  is  not  indefeasible  as  to  unborn 
persons  and  it  is  extremely  doubtful  whether,  when  a 
proper  case  is  presented,  it  will  be  held  to  be  valid 
against  all  the  world.  Moreover,  registration  is  not 
indefeasible  as  to  taxes  and  certain  easements  and  leases. 

(7)  As  there  is  no  inducement  for  voluntary,  initial 
registration,  the  benefit  of  speed  and  economy,  which 
are  only  claimed  for  subsequent  registrations,  vanish 
away. 

(8)  The  Register  does  not  set  forth  subsidiary 
matters,  such  as  covenants,  restrictions  and  details  of 
other  encumbrances.  These  must  be  examined,  as  set 
forth  in  the  original  documents  on  file,  and  legal  advice 
is  necessary  to  enable  the  layman  to  understand  their 
legal  effect.  Moreover,  prudent  laymen  have  neither  the 
time  nor  the  desire  to  act  as  their  own  conveyancers,  for 
it  is  a  false  economy  for  a  person  to  forsake  a  business 
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with  which  he  is  familiar  for  one  of  which  he  knows 
nothing. 

(9)  Under  the  present  method,  not  only  can  the 
details  of  a  transaction  be  arranged  anywhere  and  at  any 
time,  but  the  title  itself  can  be  closed  in  the  same  manner; 
while,  under  the  proposed  method,  the  title  can  only  be 
closed  by  the  attendance  of  all  the  parties  thereto  at  a 
public  office,  distant  from  their  places  of  residence  or 
business,  and  open  to  the  public  only  between  specified 
and  restricted  hours. 

(10)  Officialism  is  contrary  to  American  character 
and  methods  of  business.  People  prefer  to  manage  their 
own  affairs  in  their  own  way,  without  running  the 
gauntlet  of  official  scrutiny  upon  every  transaction;  and 
the  interposition  of  an  official  between  the  parties  would 
not  tend  to  facilitate  transactions  in  property.  Profes- 
sional work  done  by  the  government  is  not  so  satisfactory 
as  that  done  by  individuals,  nor  can  the  government 
conduct  business  as  expeditiously  or  as  economically  as 
private  individuals.  Public  officers  must  adhere  to 
routine,  and  routine  involves  delay.  The  property 
owner  has  no  control  nor  right  of  supervision  over  the 
official  to  insure  the  proper  performance  of  his  work. 
The  proposed  method  would  take  away  the  owner's 
present  security  of  having  his  work  performed  by  a 
conveyancer  in  whose  ability  and  integrity  he  rests  entire 
confidence,  and  places  it  in  the  hands  of  officials  of  whom 
he  knows  nothing,  and  who  know  nothing  of  him. 
Further,  as  the  official  is  a  stranger  to  all  the  parties,  the 
risk  of  mistake  is  increased.  It  would  be  impossible,  in 
congested  centers  of  population,  to  close  all  the  transac- 
tions in  real  property  which  daily  take  place,  without  an 
enormous  staff  of  employes  and  extensive  accommoda- 
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tions  for  the  host  of  interested  parties,  involving  a  very 
great  expense. 

(11)  The  proposed  method  could  not  be  made  com- 
pulsory without  bringing  all  transactions  in  real  property 
to  a  summary  halt.  It  would,  therefore,  have  to  be  made 
voluntary  and  this  would  involve  the  existence  of  two 
methods  of  conveyancing,  with  appropriate  sets  of  offi- 
cials and  records  for  each,  each  carried  on  in  a  manner 
distinctly  its  own.  As  there  is  no  provision  for  removing 
registered  property  from  the  Register,  in  case  the  pro- 
posed method  were  to  be  subsequently  declared  uncon- 
stitutional and  void,  a  very  confused  state  of  affairs  would 
ensue. 

(12)  It  is  no  part  of  the  government's  function  to 
assume  the  responsibility  of  guaranteeing  transactions  of 
purely  private  character.  Nor  is  it  just  that  all  owners  of 
property  should  be  compelled  to  pay  increased  fees,  for 
the  benefit  of  a  few. 

(13)  It  is  not  desirable  that  real  property  which,  from 
its  very  nature  is  intended  for  permanent  investment, 
should  be  made  a  quick  asset,  subject  to  speculation  and 
to  violent  fluctuations  in  value  in  times  of  financial  stress. 

(14)  The  prospective  benefit  of  the  proposed  method 
is  too  speculative  and  too  remote  to  compensate  for  the 
certain  delay  and  troubles  which  it  entails.  It  is  prefer- 
able, rather,  to  simplify  and  cheapen  the  present  method. 

In  Conclusion. 

It  has  been  the  earnest  endeavor,  in  preparing  this 
paper,  to  present  the  facts,  just  as  they  were  found,  in  a 
fair  and  impartial  manner ;  without  any  indication  of  per- 
sonal bias,  either  way.  Hence,  should  it  appear  in  the 
statement  of  any  particular  fact,  that  something  has  been 
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omitted  or  inserted  which  has  altered  its  original  signifi- 
cance, it  is  asked  that  the  same  be  not  considered  inten- 
tional, but  attributed  to  the  almost  unavoidable  errors 
which  were  bound  to  arise  in  an  undertaking  of  this  mag- 
nitude in  the  very  limited  time  afforded  for  its  perform- 
ance. Notwithstanding  a  total  disregard  for  the  Scriptural 
injunction  relative  to  the  observance  of  the  seventh  day, 
and  an  unlimited  consumption  of  the  modern  substitute 
of  this  enlightened  age  for  the  midnight  oil  of  classic 
days ;  it  proved  a  physical  impossibility  to  locate  and  digest 
the  immense  mass  of  land  registration  statutes  and  other 
data  in  time  to  complete  this  paper  as  originally  intended, 
much  less  to  revise  the  same  and  verify  the  citations. 

It  has,  accordingly,  gone  forth  in  its  unpolished  state, 
lacking  those  niceties  of  word  and  phrase  and  those  grace- 
ful adornments  of  turn  of  thought  which  any  properly  pre- 
pared paper  should  possess  before  being  presented  to  this 
eminent  assemblage ;  and  must  plead,  as  its  only  justifica- 
tion for  its  intrusion  in  its  uncouth  state  that,  even  if  the 
trimmings  be  lacking,  the  meat  is  all  there ;  and  that  while 
it  may  not  offer  much  in  the  way  of  mental  refection  to 
the  dilettante  in  letters,  it  is  hoped  that  the  seeker  for 
information  on  the  subject  of  land  title  registration  will 
find  the  makings  of  a  satisfying  meal.     (Applause.) 

President  Stetson: 

We  have  been  impressed  with  the  immense  industry 
and  care  with  which  this  subject  has  been  pursued  by 
Mr.  Pegram  and  presented  to  us,  not,  I  suppose,  as  a 
matter  of  hilarious  joy,  but  as  a  basis  of  safe  and  secure 
investment.  We  have  the  good  fortune  to  have  with  us 
to-day,  at  our  invitation,  two  gentlemen  who  have  had 
practical  experience  on  this  subject.  The  first  of  them  I 
shall  ask  to  open  the  discussion  on  this  interesting  sub- 
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ject  is  Mr.  Frank  E.  Hodgins,  K.  C,  of  Toronto,  where 
the  system  has  been  in  operation  since  1891,  I  think. 

Frank  E.  Hodgins,  K.  C,  of  Toronto: 

Mr.  President  and  gentlemen,  before  taking  any  part 
in  the  discussion,  I  would  like,  on  behalf  of  my  colleague 
and  myself,  to  express  to  you  our  gratification  for  the 
invitation  you  were  good  enough  to  extend  to  us,  and  for 
the  hospitality  which  we  have  enjoyed  since  we  have  been 
down  in  New  York,  and  further  to  say  that  we  hope  that 
you  will  favor  us  later  on  at  some  of  our  gatherings  with 
a  delegation  from  the  New  York  State  Bar.  I  only  hope 
we  will  treat  you,  if  you  come,  as  well  as  you  have  treated 
us.  I  have  taken  the  liberty,  Mr.  President,  of  putting 
what  I  have  to  say  in  the  form  of  a  very  short  paper, 
because  it  is  a  technical  matter,  and  I  am  afraid  I  cannot 
say  that  the  subject  is  one  of  which  I  have  any  special 
knowledge,  or  any  knowledge  other  than  that  which 
would  come  to  a  lawyer  whose  work,  perhaps,  lies  a  little 
outside  the  sphere  of  litigation. 

Mr.  Hodgins  presented  the  following  paper: 

THE  WORKING  OF  THE  LAND  TITLES  REGIS- 
TRATION SYSTEM  IN  ONTARIO 

I  am  asked  to  make  a  few  remarks  as  to  Land  Titles 
Registration  System  in  force  in  the  Province  of  Ontario. 
Perhaps  in  doing  this  I  may  begin  by  referring  to  the 
Registry  Law  which  governs  most  of  our  land  transactions, 
so  as  to  bring  out  by  way  of  contrast  the  salient  features 
of  each  method.  This  will  give  you  a  better  idea  of  the 
merits  and  drawbacks  of  each  system. 

In  Ontario  we  inherited  the  English  law  as  to  land  after 
it  had  become  alienable  by  deed.    It  is  a  curious  fact  that 
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alienation  was  not  possible  in  England  till  the  reign  of 
Edward  I,  and  that  for  long  afterwards  various  devices 
were  still  adopted  in  order  to  fully  accomplish  that  object. 
Thus  it  is  natural  that  there  should  have  lingered  an  idea 
that  conveyancing  was  a  nefarious  art  and  that  no  title 
could  be  made  fully  public  —  a  view  which  survives  to 
the  present  day  among  us  (in  one  instance).  A  man  is 
not  now  bound  in  our  Province  to  produce  his  title  deeds 
before  trial  in  an  action  regarding  his  land. 

In  Ontario,  therefore,  it  is  not  surprising  to  find  that 
the  earliest  Registry  Law  was  one  which  only  permitted 
registration  of  a  memorial,  giving  the  bare  outlines  of  the 
conveyance,  and  leaving  the  trusts  or  limitations  to  be 
seen  only  by  the  searcher  legitimately  entitled  to  a  perusal 
of  the  original  deeds. 

Later,  in  1851  and  1866,  came  changes  in  the  law, 
which  finally  required  registration  of  the  deeds  them- 
selves, thus  giving  entire  publicity  to  conveyances  dealing 
with  the  land. 

After  that,  followed  the  natural  corollary  of  an  open 
title,  namely,  the  making  of  the  registered  instrument  the 
only  evidence  of  title  in  the  sense  that  it  took  priority 
over  unregistered  documents  and  over  equitable  estates 
and  interests  unless  actual  notice  of  them  existed. 

Our  Registry  Law,  therefore,  at  the  present  day 
includes  three  salient  features:  (i)  freedom  of  contract, 
(2)  publicity,  (3)  priority. 

In  the  detailed  working  out  of  that  system  some  pro- 
visions exist  which  enable  the  search  of  title  to  be  done 
speedily  and  safely. 

On  registration,  each  instrument  is  copied  into  a  large 
book,  and  in  another  volume,  called  the  Abstract  Index, 
it  is  entered  under  its  appropriate  lot  or  subdivision. 
This  Abstract  Index  is  invaluable  and  it  has  been  found 
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possible,  even  in  large  park  lots,  to  subdivide  so  as  to 
enable  a  search  to  be  made  from  the  Crown  Grant  on 
almost  every  parcel  into  which  the  original  large  lot  ^las, 
by  conveyancing,  become  split  up,  and  this,  too,  on  one 
page  of  an  Abstract  Index.  The  cardinal  principle  is  that 
every  lot  on  each  plan  has  its  own  page  in  the  Abstract 
Index,  and  in  that  index  every  subsequent  subdividing 
plan  is  entered,  so  that  searching  is  made  easy  by  the 
constant  elimination  of  lots  and  parcels  which  form  in 
their  turn  distinct  lines  of  title.  When  one  reaches  a  plan 
subdividing  part  of  a  lot,  no  search  need  be  made  save 
upon  that  plan,  as  no  instrument  relating  to  the  parcel 
covered  by  it  can  be  recorded  unless  it  conforms  to  the 
plan.  In  leaving  the  parent  Abstract  Index  and  branch- 
ing out  into  one  of  the  by-paths,  there  is  absolute  surety 
that  everything  posterior  to  the  registration  of  the  sub- 
dividing plan  must  appear  there  and  nowhere  else. 

In  all  instruments,  such  as  wills,  assignments,  etc.,  great 
care  is  taken  to  require  an  affidavit  showing  what  lands 
are  affected,  so  that  they  may  find  their  place  on  the 
proper  Abstract  Index,  while  for  Powers  of  Attorney,  etc., 
a  general  alphabetical  index  is  supplied. 

The  theory  upon  which  the  Registry  Law  of  Ontario 
is  projected  is  that  the  Abstract  Index  should  show  the 
complete  devolution  of  title  from  the  Crown  down,  and 
that  each  subdivision  must  become  a  new  stream  of  title 
ending  in  the  last  conveyance.  Every  title  can  be  seen 
at  a  glance  in  regular  sequence,  when  the  index  is 
produced. 

The  Land  Title  Act  came  into  operation  in  1885.  It 
was  made  permissive  in  the  organized  part  of  the  Province 
and  imperative  in  the  unorganized  districts. 

To  that  extent  it  may  be  said  to  have  the  imprimatur 
of  the  Government  but  the  real  test  of  its  success,  in  settled 
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districts,  does  not  depend  wholly  upon  the  merits  of  the 
law  itself  but  upon  its  application  to  the  conditions  exist- 
ing in  old  communities  with  an  already  established  system. 
Judged  by  this  standard,  its  lack  of  unquestioned  success 
arises,  in  some  measure,  from  reasons  which  do  not  really 
touch  upon  the  intrinsic  value  of  the  idea  itself.  Two  of 
these  reasons  are,  first,  the  expense  of  establishing 
throughout  the  country  the  necessary  equipment  for  its 
operation;  and  secondly,  the  cost,  trouble  and  risk  of 
initial  registration.  In  the  organized  parts  of  Ontario 
any  municipality  adopting  this  method  has  to  supply  a 
Land  Title  Office,  with  the  necessary  accommodation,  and 
to  arrange  for  the  salary  of  a  Deputy  Master  of  Titles. 
Many  counties  object  to  doing  this  and  consequently 
make  no  trial  of  it.  The  other  objection  has  three  ele- 
ments: (i)  expense;  (2)  trouble;  and  (3)  risk.  Expense  is 
a  bar  in  nine  cases  out  of  ten,  as  neither  the  owner  nor  a 
purchaser  desires  to  incur  a  large  fee  which  he  is  not  bound 
to  pay.  Then,  there  is  difficulty  in  satisfying  the  Master 
of  Titles  on  all  points,  even  with  the  best  title.  In 
Toronto  the  Master  does  his  best  to  minimize  this  feature 
by  searching  the  registered  title  himself  and  not  requiring 
the  production  of  the  documents,  but  it  invariably  happens 
that  numerous  matters  arise  which  would  never  be  heard 
of  by  the  owner  nor  insisted  upon  by  a  willing  purchaser 
in  case  of  sale.  Added  to  this  is  the  risk  which  I  know 
has  happened  in  some  cases,  namely,  that  the  Master  of 
Titles  may  determine  that  a  title  is  faulty,  and  although 
the  fact  of  non-acceptance  in  the  Land  Titles  Office  does 
not  appear  on  the  registered  title,  yet  the  possibility  of 
refusal  is  something  which  no  owner  desires  to  face.  It 
is,  therefore,  not  a  matter  of  surprise  that  in  a  Province 
where  there  is  said  to  exist  the  most  perfect  system  of 
deed  registration  in  existence  (to  quote  our  Master  of 
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Titles)  the  Land  Titles  System  has  not  flourished  to  as 
great  an  extent  as  the  undoubted  merits  of  the  system 
would  seem  to  promise. 

Wherever,  in  dealing  with  the  actions  of  mankind^ 
entire  accuracy  is  demanded,  difficulties  arise  from  the 
careless  way  in  which  business  is  ordinarily  done.  The 
rules  which  endeavor  to  correct  this  are,  in  a  busy  age, 
likely  to  cause  friction,  trouble  and  delay.  And  as  between 
a  system  which  is  simple  in  operation  and  leaves  the  title 
to  take  care  of  itself,  and  one  which  aims  at  perfection 
of  result,  this  element  may  become  important  enough  to 
prevent  the  complete  acceptance  of  the  latter.  Items 
which  seem  small  in  themselves  are  apt,  in  the  aggregate, 
to  becloud,  if  not  to  obliterate  the  results  of  an  unim- 
peachable method.  For  example,  affidavits  proving  the 
validity  of  the  execution  of  an  instrument  may  be  made 
onerous  by  the  number  of  statements  contained  therein, 
all  of  which  cannot  be  readily  deposed  to  by  the  same 
person.  On  a  division  of  "parcels  a  reference  back  in  the 
chain  of  title  to  see  what  mortgages  are  of  record  may 
be  necessary  unless  a  careful  bringing  forward  of  each 
mortgage  is  had,  and  even  in  that  case  the  rights  of  a 
mortgagee  over  the  two  parcels,  if  the  mortgage  covers 
both,  must  be  a  subject  of  study.  Instruments  of  transfer 
require  to  be  drawn  with  boundaries  exactly  correspond- 
ing to  the  limits  of  the  registered  parcel.  In  preparing 
transfers  in  various  law  offices,  inaccuracies  are  sure  to 
creep  in  and  the  boundaries  of  the  parcels,  as  well  as  the 
boundaries  of  the  lots,  laid  down  upon  plans  indifferently 
prepared 

These,  and  similar  matters  which  I  need  not  detail,  all 
of  which  arise  in  practice,  are  of  importance  where  cheap- 
ness and  rapidity  of  transfer  are  an  object.  It  is  a  fact 
that  the  cost  of  the  initial  registration  and  payment  to 
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the  Insurance  Fund  has  been  systematically  reduced  in 
order  to  popularize  the  system,  and  in  England  the  opin- 
ion is  generally  held  that  it  is  only  registration  with  a 
possessory  title,  which  will  ultimately  ripen  into  a  good 
title,  that  will  give  the  Land  Titles  Act  a  chance  of  suc- 
cess. This  shows  that  there  must  be  many  objections  to 
its  sudden  adoption  in  any  well-settled  community. 

One  element  of  great  weakness  in  the  system  is  its  ina- 
bility to  guarantee  against  rights  of  way,  easements  and 
equitable  estates,  or  to  do  so  without  first  making  long 
and  expensive  inquiries  requiring  notice  to  all  parties  who 
may  be  interested.  Our  Land  Titles  Certificate  is  sub- 
ject to  rights  of  way,  rights  of  water  and  other  easements, 
and  to  the  right  or  lien  which  an  adjoining  owner  may 
acquire,  to  leases  of  less  than  three  years  and  to  dower 
and  title  by  the  courtesy,  while  voluntary  conveyances 
are  subject  to  any  unregistered  estates,  titles,  interests  or 
equities.  Under  our  act,  boundaries  are  not  made  con- 
clusive; that  is,  boundaries  by  plan  or  by  description. 
Where  the  property  passes  by  will  and  the  will  comes  to 
be  registered,  someone  has,  in  effect,  to  swear  to  its  con- 
struction, because  to  register  anyone  as  owner  or  as  other- 
wise interested  under  a  will  requires  the  determination 
by  counsel  of  the  interest  of  that  party  under  the  will. 
It  is  obvious  that  unless  notice  is  given  to  everyone  who 
is,  or  may  be,  interested  under  the  will,  or  as  against  the 
will  if  it  be  invalid,  such  a  registration  carries  with  it  the 
possibility  of  trouble.  No  trusts  or  undivided  shares  can 
be  registered  unless  with  the  consent  of  the  Master  of 
Titles  and  under  such  terms  as  he  shall  prescribe.  Further 
than  this,  even  though  the  registered  title  is  apparently 
perfect,  fraud  cuts  it  out;  and  in  a  case  in  the  Judicial 
Committee  of  tlje  Privy  Council  in  England  an  Australian 
registration  was  set  aside  on  the  ground  of  forgery  and 
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fraud.  And  recently  an  English  registration  was  set  aside 
for  a  like  reason,  and  a  mortgagee  deprived  of  recourse 
to  the  Assurance  Fund  because  he  had  unwittingly 
recorded  the  forged  mortgage.  It  has  been  said  that  title 
by  registration  of  deeds  is  not^a  fact  but  an  inference. 
Contrasting  this  with  the  registration  of  title  it  may  be 
that  the  same  observation  can  with  some  truth  be  applied 
to  it.  To  constitute  a  title  a  fact,  and  not  merely  an 
inference,  it  should  include  a  complete  and  absolute  pro- 
tection against  all  the  world;  yet  it  is,  under  our  law, 
subject  to  the  qualifications  I  have  mentioned.  Speaking 
generally,  it  cannot  be  said  that  in  Ontario  the  act  has 
been  a  complete  success.  That  is  not  the  fault  of  the 
Master  of  Titles  in  Toronto,  who  has  given  a  very  careful 
study  to  the  matter  and  has  taken  infinite  pains,  but  the 
difficulty  that  besets  any  counsel  of  perfection  may  be 
illustrated  by  the  simple  fact  that  while  property  may  be 
brought  under  the  Land  Titles  Act  upon  a  certain  amount 
being  paid  to  the  Assurance  Fund,  yet  if  expensive  build- 
ings are  erected  upon  it  and  afterwards  the  title  is  founS 
to  be  defective,  its  value  may  be  entirely  out  of  proportion 
to  the  total  of  the  Assurance  Fund  and  may  wipe  it  out. 
The  value,  when  registered,  of  lands  in  Toronto  was 
$9,650,000,  out  of  a  total  assessment  of  $83,000,000. 

As  the  total  assessment  in  1907  is  now  $212,590,000, 
it  is  obvious  that  land  now  worth  at  least  $18,000,000  is 
guaranteed  by  an  Assurance  Fund  of  $24,000. 

No  one  who  has  not  given  close  study  to  this  question 
can  pronounce  a  final  opinion  one  way  or  the  other.  My 
only  purpose  in  what  I  have  said,  is  to  illustrate  some  of 
the  difficulties  that  a  working  lawyer  finds  in  connection 
with  the  Torrens  system.  Under  the  alternative  method 
of  the  Registry  Law  difficulties  of  equal  importance  arise, 
and  while  they  are  serious  enough  to  the  parties,  they 
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are  admittedly  the  legitimate  consequence  of  a  system 
which  allows  each  man's  title  to  depend  upon  the  care  he 
takes  in  its  acquisition  from  his  neighbor.  Examples 
under  the  Registry  Law  may  be  given.  In  one  case  a  title 
apparenty  perfect  depended  on  a  will  which,  after  much 
change  of  circumstances,  was  found  to  be  invalid  because 
the  testator  had  married  after  the  date  of  the  will,  thereby 
revoking  it.  In  another  reported  case  the  devise  of  one 
of  the  family  was,  after  many  years,  held  to  be  void,  as  it 
turned  out  that  he  was  a  witness  to  the  will.  A  discharge 
of  mortgage  executed  in  due  form  has  been  held  invalid 
because  the  executor  who  signed  the  discharge  was  at  the 
moment  the  owner  of  the  equity  of  redemption  in  his  own 
right.  A  loss,  which  there  was  no  Insurance  Fund  to 
cover,  occurred  in  the  Province  of  Ontario,  where  the 
Registrar  had  omitted  to  put  a  mortgage  upon  the 
Abstract  Index,  and  the  only  recourse  of  the  purchaser 
was  an  action  against  the  Registrar  for  neglect. 

Let  me  quote  in  conclusion  the  remarks  made  at  the 
annual  meeting  of  the  Ontario  Bar  Association  by  a  gen- 
tleman whose  eminence  as  a  real  property  lawyer  is 
unrivalled  in  Canada,  Mr.  Edward  Douglas  Armour,  K.  C. 
He  said :  "  Now  I  want  to  say  a  word  or  two  about  what 
is  considered  to  be  a  great  reform,  but  which  I  have  my 
doubts  about,  and  that  is  the  change  in  the  system  of  deal- 
ing with  land,  from  our  Registry  System  to  the  Land 
Titles  System.  That  Land  Titles  System  was  one  which 
originated  in  Australia,  where  the  English  system  of  con- 
veyancing was  very  cumbersome  and  very  expensive,  and 
the  invention  of  Sir  Robert  Torrens  was  a  great  relief  to 
the  Colony.  But  long  before  he  was  born  we  had  a  sys-; 
tem  of  registration  in  this  country  which  allowed  complete 
freedom  of  contract,  and  gave  a  very  large  measure  of 
protection  by  enabling  a  man  to  register  his  documents. 
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That  has  been  from  time  to  time  amended  until  we  have 
now  a  system  which  combines  with  absolute  freedom  of 
contract  within  certain  lines  the  safety  or  protection  which 
registration  gives.  In  other  words,  within  the  limits  laid 
down  by  law  a  man  may  deal  with  his  land  as  he  pleases, 
and  may  make  any  settlement,  will,  lease,  mortgage,  pur- 
chase, deed,  etc.,  and  provided  that  the  signature  is  prop- 
erly proved,  that  can  be  registered,  and  his  interests  under 
that  are  protected.  The  Land  Titles  System  abolishes 
freedom  of  contract  to  such  an  extent  that  you  are  limited 
to  a  rigid  form  or  purchase  deed,  lease,  mortgage ;  I  believe 
you  can  make  a  will,  but  it  is  very  difficult  to  get  it  regis- 
tered because  you  have  to  make  an  affidavit  as  to  what 
the  will  means,  and  no  Judge  has  any  right  to  compel  a 
counsel  to  do  that.  Now  the  result  of  that  system  is  that 
you  lose  your  freedom  of  contract.  You  cannot  register 
a  settlement.  There  is  a  difficulty  about  getting  a  con- 
veyance from  a  company  registered.  You  have  to  go 
over  the  whole  proceedings  and  leave  it  to  the  judgment 
of  the  Master  of  Titles,  who  in  some  respects  resembles 
the  Lord  of  the  Manor  in  England,  before  you  can  get 
your  deed  registered.  But  that  is  not  the  worst.  When 
you  do  get  your  transfer  registered,  that  act  makes  so 
little  provision  for  the  protection  of  the  purchaser  that 
he  may  wake  up  some  morning  to  find  that  an  unregistered 
easement  exists  over  the  land,  or  that  some  man  has  an 
equity  which  will  set  aside  the  deed.  In  that  statute  there 
is  no  provision  as  there  is  in  the  Registry  Act,  that  equi- 
table interests  shall  be  void  as  against  the  registered  title, 
and  I  am  looking  forward  to  some  day  hearing  of  an 
attack  upon  a  man,  who  is  sleeping  on  his  Torrens'  cer- 
tificate, by  an  action  against  him  to  set  it  aside  on  the 
ground  of  some  unregistered  equity.  As  a  matter  of  fact, 
without  any  question,  the  act  does  not  require  the  reg^ 
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tration  of  easements,  and  no  man's  title  is  secure  in  Aus- 
tralia on  account  of  the  inability  to  find  out  whether  there 
is  an  easement  or  not,  because  the  statute  does  not  allow 
of  any  method  for  searching  the  title.  You  are  expected 
to  take  the  book  as  the  judicial  conclusion  of  the  question. 

"  In  my  opinion  there  can  be  no  question  as  to  the  rela- 
tive benefits  of  the  two  systems.  Our  registration  system, 
with  our  short  form  of  conveyancing,  I  think  is  the  best 
in  the  world.  I  do  not  hesitate  to  say  that,  and  I  think,  if 
investigated,  it  would  be  found  to  be  immensely  superior 
to  anything  else  in  any  other  country. 

"The  Torrens  system,  which  has  its  advantages,  has 
also  numerous  disadvantages,  and  amongst  the  greatest 
of  all  is  that  we  have  to  give  up  the  freedom  of  contract 
which  was  the  result  of  a  struggle  from  the  reign  of  Wil- 
liam the  Conqueror  down  to  the  reign  of  Edward  I." 

So  far  I  have  quoted  from  Mr.  Armour,  with  whom  I 
agree  generally.  But  I  do  not  think  that  it  can  be  stated 
definitely  that  it  is  impossible  to  achieve  for  the  Torrens 
title  the  merits  claimed  for  the  other  method. 

In  some  aspects  they  differ  considerably.  But  the 
result  aimed  at  is  the  same. 

The  Registry  Act  interposes  the  registered  purchaser 
for  value  without  notice,  to  shut  out  unregistered  inter- 
ests, and  prefers  him  to  all  others.  This  is  its  most 
important  element. 

It  is  automatic,  so  to  speak,  and  is  justified  by  necessity. 

The  scheme  of  Land  Titles  Registration  aims  at  the 
same  thing,  but  is  founded  upon  the  judicial  or  quasi- 
judicial  process,  which  is  most  reluctant  to  affect  anyone 
who  has  not  had  the  opportunity  to  be  heard. 

Hence,  the  exceptions  which  render  the  certificate  of 
less  value  than  is  desired. 
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The  merit  of  the  one  lies  in  the  assumption  that  a  man 
who  has  no  registered  rights  has  no  enforceable  rights, 
and  the  weakness  of  the  other  is  the  underlying  idea  that 
finality  should  generally  be  justified  by  some  antecedent 
investigation. 

To  make  the  certificate  absolutely  final  will,  no  doubt, 
work  some  hardship.  But  the  present  middle  course 
seems  to  stop  short  of  realizing  the  standard  set  up  by 
those  who  urge  the  adoption  of  Land  Titles  Registration. 
(Applause.) 

President  Stetson: 

We  are  greatly  indebted  to  Mr.  Hodgins  for  his  very 
lucid  paper,  and  we  will  now  take  up  Massachusetts.  In 
the  purchase  of  land  in  the  counties  of  Plymouth  and 
Berkshire  I  found  the  Massachusetts  counsel  in  each  case 
preferred  that  there  should  be  a  registration  of  the  land, 
and  it  was  more  important,  because,  in  the  case  of  Ply- 
mouth, the  counsel  was  the  partner  of  Judge  Loring  who, 
we  are  told  by  Mr.  Pegram,  dissented  from  the  constitu- 
tionality of  the  act.  Judge  Davis  has  been  kind  enough  to 
answer  our  invitation,  and  we  would  be  very  glad  to  hear 
from  him  now. 

THE  LAND  REGISTRATION  ACT  OF  MASSACHU- 
SETTS—ITS PRACTICAL  WORKING,  OPER- 
ATION  AND  EFFECT 

Mr.  President  and  Gentlemen:  I  suggested  to 
your  exceedingly  courteous  but  inexorable  secretary 
that  at  this  late  hour  I  be  simply  given  leave  to  print, 
but  that  request  was  denied.  I  shall,  therefore,  endeavor 
to  be  as  short,  brief  and  concise  in  the  few  extempo- 
raneous remarks  that  I  have  been  asked  to  make  to  you, 
as  is  possible  in  an  attempt  to  give  a  practical  statement 
of  the  actual  operation  of  the  land  registration  act  of 
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Massachusetts,  a  land  registration  act  which  actually 
operates.  I  am  not,  therefore,  to  attempt  to  deliver 
before  you  an  essay  upon  the  general  subject  of  land 
registration.  I  am  not  even  going  to  discuss  the  Torrens 
system.  I  am  simply  going  to  tell  you  something  about 
the  practical  working  in  its  operation  and  effect,  of  the 
land  registration  act  of  Massachusetts.  I  hold  no  brief 
for  land  registration.  I  have  no  advice  to  offer  as  to 
the  State  of  New  York.  I  have  no  prophecy  to  make  as 
to  Massachusetts.  I  am  merely  to  make  to  you  a  state- 
ment of  fact.  Our  population,  our  methods  of  business, 
our  substantive  law,  and  to  a  large  extent  our  procedure, 
are  very  much  the  same  in  Massachusetts  as  in  New 
York.  You  are  simply  larger  than  we.  Your  State  is 
larger,  your  country  cities  are  larger,  and  your  values 
far  greater,  but,  on  the  whole,  the  conditions  prevailing 
in  this  great  State  and  in  our  Commonwealth  are  not 
materially  different. 

For  ten  years  the  subject  of  land  transfer  reform  was 
a  subject  of  agitation  at  our  bar,  among  real  estate 
owners  and  dealers  and  in  the  Legislature.  We  had 
a  land  transfer  reform  association.  It  had  learned  gen- 
tlemen who  went  into  all  the  details  of  the  different 
systems  existing  in  different  parts  of  the  world,  and  who 
proceeded  to  make  a  very  elaborate  investigation  of 
the  whole  matter.  We  had  three  different  legislative 
commissions  appointed  to  draft  some  sort  of  act,  and 
some  of  the  measures  suggested  by  them  were  very 
radical.  When  the  last  commission  finally  reported  an 
act,  however,  it  proved  to  be  one  that  did  not  effect 
an  immediate  arid  sweeping  change  in  our  general  and 
customary  methods  of  holding  and  dealing  with  land. 

The  system  which  has  been  in  vogue  in  Massachusetts 
ever  since  1634,  when  the  system  under  which  prac- 
26 
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tically  all  lands  in  this  country  are  now  held,  first  sprang 
into  existence  in  Plymouth  Colony,  is  a  system  which 
the  succeeding  years  have  proved  to  be  on  the  whole 
well  suited  to  the  methods  and  purposes  of  our  people. 
To-day  it  is,  in  a  great  part  of  our  Commonwealth,  at 
least,  still  admirably  well  suited  to  their  needs.  But 
as  time  has  gone  on,  as  our  cities  have  become  greatly 
congested,  as  our  records  have  become  exceedingly 
complicated,  as  our  methods  of  business  have  changed, 
there  has  come  in  certain  quarters  a  corresponding 
change  in  the  method  of  dealing  with  land.  When  I  first 
began  practice  (not  so  many  years  ago)  there  were  very 
few  men  engaged  in  the  special  work  of  conveyancing. 
Land  as  a  whole  was  owned  permanently.  Mortgages 
were  placed  almost  as  permanent  investments.  Later 
there  sprang  up  a  desire  in  certain  parts  of  the  State 
to  deal  with  land  almost  as  a  chattel  real.  Transfers 
became  very  frequent.  A  real  estate  exchange  was 
formed  to  deal  with  land  as  the  stock  exchange  deals 
with  personal  securities.  A  large  body  of  conveyancers 
came  into  existence  as  special  practitioners.  Land 
owners  and  mortgagees  who  operated  under  these 
changed  conditions  thereupon  found  it  necessary  to 
have,  if  possible,  their  real  estate  titles  and  mortgages 
in  such  shape  that  they  could  be  realized  upon  in  case  of 
need,  at  once,  as  quickly  as  if  they  were  railroad  shares 
or  other  personal  securities.  For  such  purposes  the  old 
system  was  not  adequate.  There  was  also  a  very  marked 
demand  that  certain  other  evils,  certain  difficulties  in  the 
old  system  which  we  had  outgrown,  should  be  reformed. 
In  the  country  counties  there  were  also  difficulties  which 
needed  to  be  remedied,  arising  under  our  old  system, 
which  was  substantially  the  same  as  your  present  system 
of  recording  deeds.    In  the  cities  we  had  too  much  record 
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title,  in  the  country  we  at  times  suffered  badly  from 
having  too  little.  We,  therefore,  went  to  work  to  find 
a  remedy  for  the  specific  evils  under  which  we  labored, 
and  this  task  was  finally  placed  in  the  hands,  as  a  com- 
mittee of  one,  of  one  of  the  most  distinguished  members 
of  the  Massachusetts  bar.  The  act  that  was  drawn  by 
him  is  not  a  Torrens  act.  The  very  foundation  of  our 
land  registration  system  is  the  one  thing  which  it  was 
the  purpose  of  Sir  Robert  Richard  Torrens  to  get  rid 
of,  namely,  a  judicial  proceeding.  The  act  that  was 
drawn  is  most  distinctly  a  Massachusetts  act.  Mr. 
Hemenway  has  since  stated  that  were  he  drafting  an 
act  for  a  new  country  he  would  have  drawn  a  very  dif- 
ferent statute.  His  task,  however,  was  to  apply  to 
existing  conditions  in  Massachusetts,  under  existing 
forms  of  law  and  procedure,  meeting  existing  needs,  and 
with  reference  to  existing  prejudices,  a  system  which 
would  give  to  those  who  desired  it,  the  relief  which  they 
required.  To  that  extent,  and  to  that  extent  only,  does 
it  go.  The  system  thus  evolved  and  presented  was 
incorporated  into  an  act  of  the  Legislature,  and  the 
constitutionality  of  that  act  was  at  once  attacked. 

I  think  that  a  slight  misapprehension,  perhaps,  exists 
in  Mr.  Pegram's  mind  as  to  the  final  outcome  of  the  liti- 
gation with  regard  to  the  constitutionality  of  this  act. 
It  was  definitely  and  finally  determined,  so  far  as  the 
Supreme  Judicial  Court  of  Massachusetts  was  concerned, 
in  a  decision  which  went  into  every  phase  of  the  ques- 
tion. When  we  got  to  Washington  the  Federal  Court 
took  the  ground,  in  a  divided  opinion,  that  the  question 
presented  was  not  a  Federal  matter.  The  basis  of  that 
opinion  was  a  position  which  I  think  the  Court  had 
previously  taken  in  a  recent  Texas  case,  that  of  Roller 
V.  Holly  (176  U.  S.  398).     Under  the  Federal  Constitu- 
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tion  no  one  can  be  deprived  of  his  property  without  due 
process  of  law,  whether  the  form  of  action  in  which  he 
failed  to  receive  reasonable  opportunity  to  be  heard  was 
m  personam  or  in  rem,  under  a  registration  case  or  a 
probate  statute,  a  suit  in  equity,  an  admiralty  libel  or  a 
tax  proceeding.  With  the  general  question  of  the  con- 
stitutionality of  a  particular  act  or  process  the  Federal 
Court  may  not  be  in  any  way  concerned.  Even  where 
a  statutory  proceeding  is  declared  to  be  entirely  consti- 
tutional in  itself,  as  was  the  case  both  in  Roller  v.  Holly 
and  in  Tyler  v.  The  Judges,  yet  if  the  act  be  mal- 
adininistered  so  as  to  result  in  any  particular  instance 
in  a  deprivation  of  property  without  reasonable  oppor- 
tunity to  be  heard,  that  particular  action  may  be  held 
unconstitutional  for  want  of  due  process  of  law,  though 
all  other  acts  under  the  same  proceeding  be  perfectly 
valid.  There  is  nothing  in  this  peculiar  to  registered 
titles.  Unregistered  titles  are  much  more  exposed  to 
the  same  danger.  The  .difficulty  with  our  learned  oppo- 
nent in  Tyler  v.  The  Judges  was  that  he  had  had  full 
opportunity  to  be  heard.  In  other  words  the  Federal 
Court,  as  I  understand  the  matter,  held  that  the  general 
constitutionality  of  our  act  is  not  a  proper  subject  for 
Federal  decision.  There  has  not  been  any  other  attempt 
made  to  test  it,  nor  in  the  ten  years  in  which  it  has  now 
been  in  operation  has  any  charge  arisen  that  any  one 
has  been  deprived  of  any  estate  or  interest  in  land  with- 
out reasonable  opportunity  to  be  heard. 

The  practice  under  the  Massachusetts  act  has  been 
fully  and  accurately  described  to  you  by  Mr.  Pegram. 
Let  me  simply  say  that  the  whole  gist  of  the  Massachu- 
setts act  lies  in  the  fact  that  it  provides  for  a  judicial 
investigation  into,  and  a  judicial  determination  of,  the 
title  to  the  tract  of  land  which  forms  the  subject  of  a 
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proceeding  in  rem.  That  title  having  been  passed  upon 
becomes  indefeasible.  It  is  not  a  matter  of  title  insur- 
ance. There  is  an  insurance  fund  intended  to  reimburse 
the  Commonwealth  for  any  sum  it  may  have  to  pay  out 
because  the  treasury  has  become  responsible  to  any  one 
whose  rights  may  have  been  cut  off  by  any  error  of  any 
officer  under  the  land  registration  act,  but  the  man 
who  obtains  a  title  under  a  decree  of  the  Court  obtains 
an  indefeasible  title,  a  title  that  is  settled,  and  a  title  that 
remains  settled.  Not  only  is  the  title  determined,  but 
it  is  kept  determined,  because  in  subsequent  proceedings 
everything  that  is  done  with  regard  to  the  land  must 
be  done  through  registration;  and  not  only  is  the  title 
finally  determined,  but  what  I  think  is  of  really  as  much 
value  as  a  practical  matter  for  the  future,  the  boundaries 
are  determined.  Indefiniteness  of  location,  as  all  convey- 
ancers know,  is  one  of  the  greatest  difficulties  with 
which  we  have  to  deal.  The  boundaries  having  been 
once  determined,  the  Court  insists  upon  such  a  plan 
being  filed,  together  with  such  engineering  data  to 
accompany  it,  that  if  it  becomes  necessary  at  any  future 
time  the  boundaries  so  determined  may  be  physically 
delineated  upon  the  ground. 

Of  course,  with  responsibility  of  the  Commonwealth 
for  all  acts  done  under  the  order  of  the  Court,  it  becomes 
necessary  that  everybody  who  may  by  any  possibility 
have  an  interest  in  the  land  shall  be  given  actual  per- 
sonal notice  of  the  petition.  It  is  made  by  statute,  as 
well  as  by  the  decision  of  the  Supreme  Court  of  Massa- 
chusetts in  the  case  of  Tyler  v.  The  Judges,  a  part  of 
the  duty  of  the  Judges  of  the  Land  Court  to  see  that 
actual  citation  is  served,  whenever  the  Court  deems  it 
possible,  on  every  person  appearing  to  have  any  possible 
claim,  whether  the  Court  thinks  such  a  claim  can  be 
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substantiated  or  not.  It  is,  therefore,  necessary  in  order 
to  secure  such  notice  that  the  Court  should  have  all 
possible  information  in  the  matter.  Notices  are  ordered 
served  on  all  adjoining  owners,  also  citation  by  publica- 
tion for  three  weeks  in  the  local  newspaper,  by  posting 
on  the  land,  by  service  upon  all  persons  who  are  said 
by  the  applicant  to  have  any  interest  in  the  estate,  and 
finally  upon  all  persons  who  are  found  to  have  any  pos- 
sibility of  a  claim,  upon  a  careful  examination  of  the 
title  made  by  an  officer  of  the  Court  as  a  part  of  the 
judicial  proceeding,  an  officer  paid,  not  by  the  parties, 
but  by  the  Commonwealth,  and  who  files  not  only  his 
opinion  of  the  title,  but  also  under  our  practice  a  com- 
plete abstract  of  the  record.  This  abstract  is  carefully 
read  and  considered  by  the  Judges,  and  after  all  these 
precautions  have  been  taken  further  service  of  actual 
notice  is  ordered  upon  anybody  else  who  may  at  any 
stage  of  the  proceeding  appear  to  have  any  possible 
interest  in  the  land.  To  people  who  object  to  the  land 
registration  system  this  would  appear  to  involve  so  g^eat 
a  delay  and  so  great  an  expense  that  it  would  not  be 
practicable  to  carry  it  on.  I  can  only  say  in  answer 
that  such  is  not  our  experience.  The  land  registration 
act  of  Massachusetts  has  been. made  intentionally  as  lit- 
tle expensive  as  can  be.  In  the  country  counties  it  does 
cost  more  to  have  a  title  registered  than  to  proceed 
under  the  old  system,  but  in  the  metropolitan  district 
it  costs  as  a  rule  rather  less.  There  are  consequently 
very  few  petitions  for  registration  in  the  country  coim- 
ties.  Most  of  our  work  lies  in  the  metropolitan  district. 
I  do  not  think,  however,  that  this  is  due  to  the  matter 
of  expense,  I  think  it  is  due  to  the  fact  that  most  country 
titles  are  still  readily  marketable  under  the  recording 
system. 
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Now,  a  word  as  to  expense.  The  entire  expenses  of 
the  Court  can  hardly  be  charged  to  the  land  registration 
act  for  the  reason  that  even  the  people  who  object  very 
decidedly  to  land  registration  have  found  the  machinery 
of  a  special  technical  Court  dealing  exclusively  with  real 
estate  law  of  value,  and  have  gradually  had  our  juris- 
diction extended  until  we  now  have  exclusive,  original 
jurisdiction  over  all  real  actions  and  practically  over  all 
matters  involving  title  to  land  except  actions  of  trespass, 
so  that  the  expense  of  maintaining  the  Court  can  hardly 
be  charged  entirely  to  the  land  registration  act.  The 
expense  of  the  land  registration  act  outside  of  salaries 
of  the  Court  officials  is  just  about  met  by  the  fees.  The 
land  registration  act  and  the  old  recording  system  are 
neither  incompatible  nor  inconsistent.  The  one  is  simply 
slowly  but  perceptibly  eliminating  the  other.  They  are 
administered  side  by  side,  by  the  same  subordinate 
officials,  and  in  the  same  registry  offices.  The  matter 
of  public  expense,  which  is  so  prominent  a  feature  of 
the  English  and  some  of  the  Colonial  acts,  is  not  present 
with  us. 

Now,  as  to  the  necessity  of  a  special  Court.  I  am  not 
going  to  say  anything  on  the  general  subject  of  special 
Courts,  although  it  is  a  very  interesting  subject  to  me, 
especially  since  it  has  been  brought  up  by  the  American 
Bar  Association.  Specializing  has  gone  on  so  long  in 
the  profession,  at  the  bar,  that  the  practicability  and 
advisability  of  extending  it  to  the  bench  is  a  matter  of 
a  good  deal  of  interest  to  our  profession.  So  far  as  the 
land  registration  act  is  concerned,  however,  it  is  abso- 
lutely essential  that  the  Judges  should  be  persons  who 
are  in  immediate  touch  with  the  methods,  the  laws  and 
the  practical  details  of  conveyancing  as  it  is  actually 
practiced.    It  is  also  necessary  that  they  should  be  avail- 
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able  at  all  times  for  consultation,  advice  and  direction 
not  only  by  the  bar,  but  by  the  registers  of  deeds  in  the 
course  of  their  daily  administration  of  the  act.  I  do  not 
believe  that  it  would  be  practicable  to  have  a  system 
which,  under  our  written  Constitution,  must  of  necessity 
be  a  judicial  system  operating,  not  like  the  English  and 
provincial  acts  purely  as  a  ministerial  function,  but  solely 
through  proceedings  in  Court  and  by  order  of  a  Judge 
after  judicial  process.  I  do  not  believe  it  would  be  prac- 
ticable to  have  such  an  act  administered,  except  under 
the  immediate  direction  of  a  special  Court. 

Now,  with  regard  to  the  practical  effect  of  the  act, 
and  when  I  speak  of  its  effect  upon  owners  and  its  effect 
upon  the  bar,  I  do  not  have  in  mind  their  opinions  as  to 
whether  it  is  advisable  or  inadvisable,  successful  or 
unsuccessful,  but  ratlier  the  way  and  manner  in  which 
it  affects  them.  One  great  trouble  with  many  titles  is 
the  fact  that  while  they  may  be  really  good  titles  as 
matter  of  fact,  there  is  often  something  lacking  of  record. 
Again,  while  there  are  many  titles  that  as  a  matter  of  law 
are  perfectly  good,  nevertheless  in  many  instances  they 
present  some  possible  question  or  ground  for  divergence 
of  professional  opinion.  So  long  as  it  is  merely  a  matter 
of  opinion,  Mr.  A  may  be  of  opinion  that  the  title  is 
good,  while  Mr.  B  may  raise  a  perfectly  arguable  point 
in  regard  to  it,  and  if  Mr.  B  thinks  it  is  of  advantage  to 
his  client  or  that  he  can  obtain  better  terms  thereby, 
he  is  pretty  certain  to  do  so.  So  long,  therefore,  as  it 
remains  simply  a  matter  of  opinion,  there  is  no  way,, 
except  by  the  very  inconclusive  method  of  a  bill  for 
specific  performance,  by  which  the  matter  can  be  brought 
to  an  immediate  issue.  It  is  no  longer  possible  for  us, 
as  it  was  but  a  few  years  ago,  to  pass  a  title  on  the  mere 
statement  that  Mr.  So-and-So,  a  well-known  conveyancer 
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and  leader  in  the  profession,  considers  it  good  and  has 
passed  it.  The  mere  fact  that  somebody  raises  a  legiti- 
mate question,  however  fanciful  or  far  fetched,  makes 
the  title  unmarketable.  Those  questions  may  now  be 
brought,  under  the  land  registration  act,  by  petition  to 
the  Land  Court  for  immediate  and  definite  conclusion  and 
determination.  A  great  many  titles  also  depend  upon 
the  construction  of  some  instrument  in  the  chain  of 
deeds  or  wills  of  which  they  are  composed,  and  it  is  not 
always  an  easy  matter  to  secure  a  conclusive  construc- 
tion of  a  deed  or  will  by  any  of  the  ordinary  processes 
of  law  or  by  any  form  of  action  in  personam.  The  value 
of  a  decree  in  rem,  which  absolutely  and  permanently 
determines  the  question  so  far  as  that  tract  of  land  is  con- 
cerned, will  readily  appeal  to  you  gentlemen  of  the  pro- 
fession. The  land  registration  act  therefore  offers  a 
quick,  cheap  and  definite  method  for  the  settlement  and 
final  determination  of  questions  of  this  sort.  Our  own 
Courts,  like  yours,  are  very  much  blocked  to-day  with 
an  enormous  number  of  negligence  cases.  Under  the 
land  registration  act  any  controversy  of  any  sort,  char- 
acter or  description  in  regard  to  land  titles  can  be  brought 
to  an  almost  immediate  determination.  If  there  is  a 
question  of  fact  to  be  settled,  the  parties  are  entitled  to 
an  immediate  jury  trial,  if  a  question  of  law,  the  case 
goes  at  once  from  the  Land  Court  to  the  full  bench  of 
our  Court  of  last  resort.  A  real  action  cannot  wait,  as 
an  action  of  contract  or  an  action  of  tort  can  safely  do. 
Rents,  perhaps,  can  wait,  but  repairs  and  taxes,  like  time, 
wait  for  no  man,  and  this  furnishes  another  reason  for 
the  use  of  the  land  registration  act  by  many  of  those 
who  apply  for  registered  titles. 

Now,  with  regard  to  the  profession.     At  first  it  was 
feared  that  the  land  registration  act  would  be  a  serious 
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menace  to  established  conveyances.  We  did  not  have 
the  problem  with  regard  to  its  possible  effect  upon  title 
insurance  companies,  which  I  understand  presents  so 
marked  a  feature  of  the  problem  of  possible  land  registra- 
tion in  New  York..  So  far  as  the  profession  itself  is  con- 
cerned, the  act  at  first  met  with  very  bitter  and  hostile 
opposition  from  quite  a  large  portion  of  our  conveyanc- 
ing bar.  I  think  that  to-day,  however,  this  opposition 
has  been  not  only  largely  reduced,  but  almost  eliminated. 
There  are  still  one  or  two  leading  firms  of  conveyancers 
who  are  strenuous  in  their  opposition  to  land  registra- 
tion, but,  on  the  whole,  the  change  of  sentiment  in  so 
short  a  time  has  been  quite  surprising.  Among  those 
who  to-day  insist  on  registration  of  title  in  matters  in 
which  a  very  large  amount  of  money  is  involved,  or  in 
which  business  corporations  are  acquiring  or  building 
plants,  or  estates  are  being  purchased,  as  to  which  there 
is  likely  to  be  a  rapid  change  in  title,  or  who,  under  such 
circumstances,  advise  their  clients  to  register,  will  be 
found  many  who  a  very  few  years  ago  would  have  noth- 
ing to  do  with  a  registered  title.  The  fact  is  that  a  con- 
veyancer is  seldom  adequately  paid  for  the  work  which 
he  is  obliged  to  do  in  the  course  of  the  examination  of 
a  title  in  the  registry  of  deeds.  He  is  compensated 
really  more  with  regard  to  the  amount  of  responsibility 
involved  than  in  proportion  to  the  actual  labor  or  pro- 
fessional skill  expended.  We  deal  with  registered  land 
in  exactly  the  same  way  as  with  unregistered  land,  except 
that  the  title  passes  by  the  act  of  registration.  It  is  a 
popular  fallacy  that  a  layman  can  take  a  registered  cer- 
tificate of  title  and  deal  with  it  with  perfect  safety.  He 
cannot.  Counsel  do  not,  it  is  true,  have  anywhere  near 
as  much  work  to  do,  and  they  incur  nowhere  near  as 
much  responsibility,  but  they  do  have  to  deal  with  the 
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important  phases  of  the  matter  immediately  before  them. 
A  deed  has  to  be  properly  drawn,  instruments  of  trust 
carefully  considered,  a  mortgage  transaction  has  to  be 
properly  attended  to,  and  the  matters  excepted  from 
the  certificate  of  title  looked  up  before  the  title  is  passed 
in  the  registry  of  deeds.  The  elaborate  labor  of  going 
over  and  over  the  same  old  ground  and  the  same  old 
title,  which  I  suppose  only  those  of  us  who  have  suffered 
under  it  can  appreciate,  and  which  has  formed  the  chief 
cause  of  expense  and  annoyance  both  to  the  profession 
and  to  our  clients,  has,  however,  been  eliminated,  and,  on 
the  whole,  the  compensation  which  can  fairly  and 
properly  be  charged  for  passing  a  registered  title  is 
as  a  net  result  larger  than  under  the  old  system. 

In  conclusion  I  want  to  say  a  word  with  regard  to 
some  of  the  objections  to  land  registration.  In  the  first 
place,  it  has  had  to  encounter  with  us,  and  will  always 
have  to  encounter  wherever  it  is  tried,  the  great  oppo- 
sition of  conservatism  both  in  and  out  of  the  profession. 
The  Massachusetts  act  was  made  very  little  use  of  until 
it  had  been  in  operation  long  enough  to  have  demon- 
strated what  its  results  are,  to  have  tried  out  such  ques- 
tions as  were  likely  to  arise  in  regard  to  it,  and  to  have 
convinced  conservative  and  careful  real  estate  owners, 
mortgagees  and  conveyancers  that  it  provided  a  prac- 
ticable, simple  and  inexpensive  procedure.  Any  land 
registration  scheme  will  have  to  encounter  that  same 
opposition.  Another  and  still  more  formidable  difficulty 
has  been  that  of  entire  indifference  on  the  part  of  the 
general  public.  In  addition  there  are  many  purely 
theoretical  objections.  Gentlemen,  I  could  think  of 
endless  theoretical  objections  to  land  registration  besides 
those  suggested  and  very  well  and  fairly  stated  by  Mr 
Pegram.     The  only  thing  I  can  say  in  regard  to  them. 
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however,  is  that  as  a  practical  matter  of  fact  they  do 
not  exist,  they  do  not  happen.  Land  registration  with 
us  is  speedy.  Land  registration  with  us  is  cheap.  Land 
registration  with  us  is  workable.  The  Court  is  not  a 
very  large  Court.  The  amount  of  work  that  we  do 
makes  a  very  small  impression  upon  the  total  amount  of 
conveyancing  done  throughout  the  State  of  Massachu- 
setts. It  is  hardly  fair  to  contrast  the  number  of  cases 
pending  in  the  Land  Court  with  the  number  of  cases 
brought  in  the  Superior  Court,  which  is  our  one  great 
Court  of  nisi  prius  jurisdiction,  because  every  case  that 
comes  into  the  Land  Court  is  tried.  Whether  it  is  a 
contested  case  or  an  uncontested  case,  it  must  be  as 
thoroughly  gone  into  by  the  Court,  and  is  as  much  a 
case  which  calls  for  and  receives  judicial  determination 
as  those  that  have  been  contested,  sometimes  a  good 
deal  more  so  than  if  it  was  contested,  because  the  respon- 
sibility of  guarding  the  treasury  of  the  Commonwealth 
rests  upon  the  Judges.  The  number  of  cases  that  we 
dispose  of,  however,  compares  more  than  favorably  with 
the  number  of  cases  disposed  of  by  any  two  sessions  of 
our  Superior  Court.  The  character  of  our  work  has 
changed  very  much  since  the  act  first  went  into  opera- 
tion. At  first  we  had  very  small  and  unimportant  and 
usually  defective  titles.  I  should  say  that  to-day  the 
great  bulk  of  our  work  Is  in  titles  involving  a  very  con- 
siderable amount  of  money  and  in  which  no  real  defect 
is  presented.  We  do  not  make  bad  titles  good.  We 
simply  adjudicate  upon  titles  as  they  are  presented  or 
finally  proved.  As  to  the  great  majority  of  titles  as  now 
existing  and  dealt  with  in  Massachusetts,  I  think  that 
there  is  no  particular  reason  at  the  present  time  for  their 
registration.  I  do  not  believe  in  a  compulsory  act.  I 
should  be  exceedingly  sorry  to  see  ours  made  compul- 
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sory  in  any  respect.  An  act  which  forces  nothing  upon 
either  an  unwilling  citizen  or  an  unwilling  public,  which 
simply  supplies  a  remedy  for  existing  and  admitted 
evils  to  those  who  desire  it,  and  which  grows  in  pro- 
portion only  to  the  public  demand  for  it,  practically  pay- 
ing its  own  way,  and  eventually  effecting  a  large  and 
very  real  saving  in  the  enormous  and  rapidly  increasing 
expense  of  the  present  recording  system,  is  free  from 
a  large,  if  not  the  greater,  portion  of  the  objections  which 
have  been  urged  against  an  adoption  of  the  Torrens 
system  in  general.  Some  of  the  most  essential  merits  of 
the  Torrens  system  as  applicable  to  new  countries,  and 
especially  to  communities  unhampered  by  the  require- 
ments of  our  Constitution,  are  not  available  to  us.  In 
Toronto,  for  instance,  I  understand  from  a  friend  who 
has  a  very  large  conveyancing  practice  there,  it  is  pos- 
sible for  a  single  practitioner  to  examine  and  pass  two 
thousand  titles  a  year.  Every  title  can  be,  under  the 
recording  system,  readily  traced  to  the  crown,  and  the 
registration  of  possessory  titles  might  well  be  both  safe 
and  practicable.  Moreover,  they  are  able  to  operate 
without  judicial  process,  through  Recorders  or  Masters 
of  Title.  These  conditions  differ  radically  and  essen- 
tially from  those  which  obtain  with  us.  On  the  other 
hand  most  of  the  deficiencies  which  Mr.  Hodgkins  has 
considered  in  his  very  thoughtful  paper  are  supplied 
under  the  Massachusetts  act.  Our  titles  are  indefeasible, 
and  the  entire  title  is  racked.  Land  may,  if  it  proves 
desirable  and  it  often  does,  be  voluntarily  and  intention- 
ally registered  subject  to  an  easement  or  other  right,  the 
precise  extent  of  which  is  not  then  determined,  but  every 
right,  estate  or  interest  not  expressly  excepted  is  extin- 
guished. Registered  land  is  also  free  from  the  subse- 
quent acquirement  of  easements  or  estates  by  prescrip- 
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tion.  This  in  itself  is  a  priceless  boon  to  the  owner  of 
sea  shore  and  country  estates  or  of  manufacturing  prop- 
erties. And,  finally,  a  title  once  established  remains 
established  both  as  to  record  and  as  to  boundaries.  If  any 
question  arises,  it  arises  at  once,  and  is  adjudicated  at 
once.  No  re-examination  of  a  registered  title  is  ever 
made.  The  owner  of  a  tract  of  registered  land,  after  hav- 
ing found  a  purchaser,  can  place  a  mortgage  for  him, 
pass  all  the  papers,  and  have  the  purchase  money  in  his 
pocket,  all  within  twenty-four  hours.  This  is  the  testi- 
mony of  dealers  who  have  handled  hundreds  of  registered 
lots.  Where  a  transaction  happens  to  involve  a  very 
large  sum  of  money,  this  saving  of  time  and  interest 
is  a  matter  of  very  real  importance. 

The  great,  though  somewhat  general,  objection  urged 
against  land  registration  appears  to  be  that  it  is  not 
\\  anted  and  is  not  used.  This  objection  would  seem 
from  Mr.  Pegram's  report  to  be,  as  to  many  of  the 
systems  he  has  examined,  well  taken.  It  is  perfectly 
possible,  as  has  been  demonstrated,  to  draft  an  act  that 
will  neither  work  in  practice,  nor  even  begin.  As  to 
the  Massachusetts  system,  I  simply  desire  to  say  that 
thus  far,  at  all  events,  it  is  wanted  and  it  is  used.  If 
the  same  evolution  and  change  in  business  methods  that 
has  brought  about  the  present  demand  for  land  regis- 
tration with  regard  to  certain  classes  of  title  in  the  metro- 
politan district  continues,  as  apparently  it  is  continuing, 
to  extend  beyond  these  limits,  then  the  legitimate  field 
for  the  operation  of  the  land  registration  act  will  cor- 
respondingly gradually  and  naturally  widen.  The  growth 
of  new  business  has  thus  far  shown  a  moderate  but  abso- 
lutely steady  increase,  both  in  the  number  of  applica- 
tions filed  and  in  the  assessed  valuation  of  the  property 
registered.    In  1899  it  was  $626,000;  in  1902,  $1,991,000; 
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in  1907,  $3,643,000.  People  who  once  apply  for  registra- 
tion of  title  come  back  again.  No  suit  has  ever  been 
brought  against  the  Commonwealth,  nor  have  I  ever 
heard  of  any  claim  being  suggested  that  anybody  has 
ever  been  cut  off  from  any  right  or  interest  in  land  dur- 
ing the  ten  years  in  which  the  land  registration  act  has 
been  in  operation.  We  have  registered  the  title  to  over 
twenty  millions  of  dollars'  worth  of  property  at  assessed 
valuations,  and  to  a  vastly  larger  amount  of  actual  valua- 
tion as  the  same  property  stands  to-day.  We  have  some 
8,000  instruments  in  existence  in  the  metropolitan  dis- 
trict alone.  No  claim,  as  I  said,  has  been  made,  and  no 
litigation  of  any  kind  has  ever  been  brought  that  I  have 
ever  heard  of  by  or  against  anybody  because  of  his  title 
having  been  registered.  Nobody  has  been  involved  in 
any  of  those  many  theoretical  difficulties  which  we  have 
just  heard  described  because  he  has  had  a  registered 
title.  There  has  never  been  a  suit,  there  has  never  been 
a  petition,  there  has  never  been  even  a  question,  as  to 
the  meaning  of  a  single  clause  of  the  land  registration 
act  as  originally  drawn  by  Mr.  Hemenway;  a  singular 
tribute  to  his  professional  skill,  and  a  marked  illustra- 
tion of  the  force  of  the  interesting  and  valuable  advice 
which  we  had  the  great  privilege  of  listening  to  last  night 
from  Mr.  Bryce. 

Finally,  let  me  repeat  that  we  have  not  attempted  to 
reform  or  change  in  any  respect  the  methods  of  our 
people  in  dealing  with  their  land.  We  have  not  attempted 
to  change  our  law.  We  have  not  attempted  to  change 
our  forms  of  deeds  or  other  legal  instruments.  We 
have  not  attempted  to  dictate  to  any  man  what  he  shall 
do,  or  how  he  shall  do  it.  We  have  simply  provided,  for 
those  who  wish  to  make  use  of  it,  a  method  of  escape 
from  certain  evils  which  otherwise  affect  the  transfer  of 
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land  in  our  locality.  To  that  extent,  and  so  far  as  it  has 
been  used,  in  spite  of  all  the  doubts  that  have  been 
expressed  as  to  the  possibility  of  the  successful  opera- 
tion of  a  land  registration  act,  in  spite  of  the  failures  in 
other  jurisdictions  that  have  attempted  it,  in  spite  of  the 
constant  assertions  of  those  who  have  disliked  to  see 
the  oldest  and  most  conservative  branch  of  our  pro- 
fession upset  by  any  new  ideas  whatever,  in  spite  of  all 
these  things,  it  is  true  that  there  is  a  land  registration 
act  in  Massachusetts,  and  that,  so  far  as  it  purports  to  go, 
it  is  operating  with  entire  success. 

I  cannot  tell  you,  gentlemen,  how  greatly  I  appreciate 
not  only  the  honor  and  privilege  of  the  invitation  to 
address  you,  but  the  attention  you  have  given  to  me  at 
this  very  late  hour,  and  the  courtesy  with  which  you 
have  remained  to  hear  me  upon  what  is  at  best  a  topic 
that  appeals  to  but  very  few  except  the  real  estate  special- 
ists in  our  profession,  and  then  pertains  not  so  much  to 
your  own  particular  problems,  as  to  the  distant,  even 
if  interesting,  experience  of  a  sister  Commonwealth. 
(Applause.) 

Professor  Alfred  G.  Reeves: 

As  one  who  personally  harmonizes  absolutely  in  your 
views  of  the  system  as  you  have  expressed  it,  Judge 
Davis,  I  would  like  to  ask  you  to  tell  us  briefly  to  what 
extent  the  loaners  of  money  in  Massachusetts  require 
any  further  examination  of  the  title  that  is  brought  to 
them  as  a  registered  title,  if  they  require  any  further 
examination,  and  if  so  to  what  extent? 

Judge  Davis: 

None  whatever.  There  are  some  conveyancers  who 
do  not  believe  in  registered  title.     There  may  be  one  or 
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two  institutions,  if  so  I  do  not  know  their  names,  who 
will  not  accept  a  registered  title,  but  it  will  be  a  question 
of  their  taking  it  or  not  taking  it  I  have  never  heard  of 
anybody  taking  a  registered  title  and  examining  it  back 
of  the  registration.  The  objection  would  be  that  it  was  a 
registered  title,  and  being  a  registered  title  something 
in  the  future  might  arise,  although  nothing  has  yet  arisen. 
The  ultra-conservative  view  is,  we  have  only  been  in 
operation  about  eight  years  after  all,  that  something  may 
yet  turn  up  that  will  make  it  exceedingly  undesirable. 
The  savings  banks  in  the  metropolitan  district  take  them 
freely.  There  are  hundreds  of  savings  bank  mortgages, 
and  recently  a  savings  bank  which,  within  three  years, 
declared  under  no  circumstances  would  it  take  a  regis- 
tered title,  has  so  far  altered  its  opinion  that  having  to 
take  a  mortgage  involving  half  a  million  of  dollars  the 
directors  voted,  on  the  advice  of  their  counsel,  who  also 
had  been  originally  a  very  strong  opponent  of  land  regis- 
tration, that  they  would  take  that  upon  condition,  and 
only  upon  condition,  that  the  title  was  registered,  because 
they  did  not  care,  in  so  large  a  transaction  of  that  very 
large  amount,  to  take  the  responsibility  if  they  could  have 
what  they  call  a  State  title.  The  title  is  either  taken  or  it 
is  not  taken.     I  think  that  is  an  answer  to  your  question. 

James  T.  Rogers,  of  Binghamton: 

Mr.  President,  to  one  who  has  been  compelled  to  listen 
in  recent  years,  as  I  have  done  on  many  occasions,  to 
advocates  of  some  reform  along  this  line,  I  can  say  that 
the  address  of  Judge  Davis,  speaking  from  practical 
experience  and  with  the  erudition  which  he  manifests,  has 
been  both  illumining  and  very  edifying.  I  trust  that  he 
may  be  spared  to  the  people  of  Massachusetts  for  many 
scores  and  even  centuries  of  years  to  come,  and  so  long  as 
27 
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he  is  I  am  well  satisfied  that  the  Court  of  which  he  is  an 
able  member  will  be  an  enduring  factor  in  the  common- 
wealth. It  is  a  very  great  privilege  that  has  been  accorded 
to  me  with  the  great  interest  which  I  have  felt  to  voice 
the  sentiment,  which  I  am  sure  we  all  feel,  to  move 
there  be  given  to  Judge  Davis  a  cordial  vote  of  thanks 
for  his  interesting  description  of  the  Land  Court 
of  Massachusetts. 

John  Nicolson,  of  New  York : 

Mr.  President,  not  one  of  the  least  advantages  growing 
out  of  the  fact  that  the  subjects  of  his  Majesty,  King 
Edward,  and  those  of  our  Imperial  President,  Theodore 
Roosevelt,  derive  a  system  of  law  from  the  same  source, 
is  that  we  may  have  these  friends  of  ours  from  the  other 
side  of  the  line  coming  to  tell  us  of  their  experience  in 
things  in  which  we  are  so  interested,  and  I  am  sure  I  am 
stating  the  feeling  of  every  member  of  this  Association 
that  we  appreciate  very  highly  Mr.  Hodgins  coming  down 
as  our  guest,  and  that  the  work  he  has  shown  in  the 
paper  submitted  to  us  not  only  deserves  but  meets  our 
very  earnest  and  hearty  thanks,  and  I  move  the  thanks  of 
the  Association  be  accorded  him. 

The  President: 

Is  that  amendment  accepted? 

Mr.  Rogers: 
Yes. 

I  am  quite  willing  to  accept  the  amendment, 
and  I  should  have  embraced  all  the  gentlemen  in  my 
original  motion  had  I  not  felt  quite  sure  the  Secretary- 
has  assigned  to  others  the  duty  of  moving  a  vote  of 
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thanks  the  same  as  he  asked  me  to  move,  and  which  I 
was  very  glad  to  do. 

Mr.  Nicolson,  of  New  York : 

I  would  like  to  say  I  would  have  been  surprised  at  the 
omission  of  my  friend,  Mr.  Rogers,  had  I  not  had  similar 
confidence. 

The  President: 

Does  Mr.  Rogers  desire  to  re-state  his  motion? 

Mr.  Rogers: 

I  should  be  very  glad  to.  I  move  that  a  vote  of  thanks 
be  extended  to  Messrs.  Pegram,  Hodgins  and  Judge 
Davis  for  the  very  entertaining  and  illuminating  addresses 
they  have  given  to  us  on  this  very  interesting  topic. 

Mr.  Nicolson: 

I  take  pleasure  in  seconding  that  motion. 

The  motion  was  then  put  and  carried. 

Albert  Hessberg,  of  Albany: 

Mr.  President,  from  the  time  of  the  incorporation  of 
this  Association  to  the  present,  our  sessions  as  you  all 
know,  were  in  the  capital  city.  Last  year  we  determined 
to  change  the  scene  of  our  deliberations  from  there  to 
New  York,  and  at  that  time  some  skepticism  was  enter- 
tained as  to  whether  the  meeting  here  would  be  a  success. 
That  doubt  now  has  been  duly  dispelled.  No  one  person 
or  association  is  more  responsible  in  dispellng  that  doubt 
than  the  Association  of  the  Bar  of  the  City  of  New  York. 
We  are  indebted  to  them  for  the  use  of  their  committee 
room  which  enabled  us  to  prepare  the  details  and  the 
arrangements  for  this  meeting.     We  are  also  indebted  to 
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them  for  the  use  of  this  beautiful  chamber  for  our  meet- 
ings, and  nowhere  in  the  city  of  New  York  could  we  have 
found  a  place  more  suitably  adapted  for  the  purpose  than 
this,  and  more  than  all  I  believe  that  the  superlatives  in 
our  language  are  inadequate  to  express  our  gratitude  for 
the  most  generous,  most  bountiful  and  most  excellent 
entertainment  which  they  gave  us  last  evening.  I,  there- 
fore move,  and  I  believe  in  doing  so,  I  voice  the  senti- 
ment of  every  member  of  this  Association,  that  the 
thanks  of  this  Association  be  extended  to  the  Bar  Asso- 
ciation of  the  City  of  New  York  for  the  courteous  hos- 
pitality and  favors  extended  to  the  State  Bar  Association, 
and  that  the  Secretary  of  this  Association  be  requested 
to  transmit  this  resolution,  or  inform  the  City  Bar  Asso- 
ciation by  a  suitable  and  appropriate  letter,  or  otherwise, 
of  the  action  of  this  body. 

President  Stetson: 

Gentlemen,  I  will  not  undertake  to  restate  it.  I  could 
not  certainly  imitate  or  even  emulate  the  eloquence  of  the 
Treasurer. 

The  motion  was  duly  seconded  and  carried. 

Ceylon  H.  Lewis,  of  Syracuse: 

Mr.  President,  every  member  of  the  State  Bar  Asso- 
ciation is  grateful  to  the  Union  League  Club  of  the  City 
of  New  York,  for  the  courtesies  extended  to  members  of 
the  Association  during  the  meeting  of  the  State  Bar 
Association.  I  move  that  the  thanks  of  the  Association 
be  extended  to  the  Union  League  Club  for  these  cour- 
tesies, and  that  the  Secretary  be  directed  to  communicate 
to  the  Club  the  action  of  the  Association. 

The  motion  was  duly  seconded  and  carried. 
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Lewis  E.  Griffith,  of  Troy: 

Mr.  President,  I  desire  to  move  a  vote  of  thanks  to  the 
City  Club  of  the  City  of  New  York,  for  its  courtesies  and 
hospitality  extended  to  members  of  this  Association. 
The  Bar  Association  has  something  in  common  with  the 
purpose  for  which  the  City  Club  is  organized,  and  I, 
therefore,  feel  in  presenting  our  respects  for  their  cour- 
tesies that  our  thanks  are  due  the  gentlemen  of  the  City 
Club,  and  are  hereby  extended. 

President  Stetson: 

I  presume  you  would  wish  them  to  be  communicated 
by  the  Secretary. 

Lewis  E.  Griffith,  of  Troy: 
Yes. 

The  motion  was  duly  seconded  and  carried. 

Edward  Harris,  of  Rochester: 

Mr.  President,  I  move  a  vote  of  thanks  of  this  Asso- 
ciation be  given  to  the  Century  Club  of  this  city  for  their 
kindness  and  courtesy  in  extending  the  privileges  of  their 
Club  to  us  during  our  deliberations  here,  and  that  the 
Secretary  be  instructed  to  communicate  to  them  our 
action. 

The  motion  was  duly  seconded  and  carried. 

A.  D.  Wales,  of  Binghamton: 

Mr.  President,  in  the  light  of  the  motions  that  have 
been  adopted  and  the  expressions  that  have  been 
dropped  from  various  members  of  this  Association  on 
this  occasion,  there  is  one  club  that  we  have  omitted. 
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Last  year  we  sat  down  as  well  as  we  could  on  one  or 
two  of  the  policies  of  President  Roosevelt.  Clubs  and 
dissociations  have  come  together  in  this  city,  and  have 
studiously  attempted  to  insult  the  President  of  the 
United  States  by  ignoring  him.  As  we  have  voted  so 
many  thanks  to  these  other  clubs  let  us  not  neglect  the 
big  stick,  when  used  in  a  good  cause,  and  let  us  pass  a 
vote  of  thanks  to  the  President  for  his  courage  and 
fidelity  in  enforcing  the  law  against  corporations.  I  move 
the  thanks  of  this  Association  to  the  President  be  not 
omitted.  He  is  entitled  to  the  thanks  of  this  Association, 
tind  every  other  honorable  association  in  enforcing  the 
law. 

Lewis  E.  Griffith,  of  Troy: 

Mr.  President,  I  move  to  amend  by  substituting  the 
prayer  from  the  morning  service  of  the  Episcopal  Church 
for  the  President  and  all  others  in  authority. 

The  Secretary: 

Mr.  President,  I  move  the  resolution  be  laid  on  the 
table. 

The. motion  was  duly  seconded  and  carried. 

The  Secretary: 

Mr.  President,  I  move  that  the  President  be  authorized 
and  empowered  to  appoint  a  committee  of  three  and  three 
alternates  to  attend  as  delegates  representing  this  Asso- 
ciation the  next  annual  meeeting  of  the  American  Bar 
Association  which  will  be  held  in  Seattle,  Washington, 
the  last  week  in  August. 

The  motion  was  duly  seconded  and  carried. 
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The  Secretary: 

Mr.  President,  I  offer  the  following  resolution,  and 
move  its  adoption: 

Resolved,  That  the  Chairman  of  the  Executive  Com- 
mittee and  the  Secretary  of  this  Association  are  hereby 
authorized  to  compile  and  print  the  proceedings  of  this 
meeting. 

The  resolution  was  adopted. 

The  Secretary: 

Mr.  President,  I  move  the  Committee  on  International 
Arbitration  be  continued. 

The  motion  was  duly  seconded  and  carried. 

The  Secretary: 

Mr.  President,  I  beg  leave  to  announce  that  the  Com- 
mittee on  Admissions  has  reported  favorably  on  the 
election  of  the  names  of  all  those  who  have  been  pre- 
sented here  yesterday  and  to-day,  and,  therefore,  I  move 
their  election. 

The  motion  was  duly  seconded  and  carried,  and  the 
members  declared  elected. 

The  Secretary: 

I  offer  the  following  resolution,  and  move  its  adoption : 

Resolved,  That  the  President  appoint  a  committee  to 
consist  of  such  members  as  he  shall  select  to  make 
arrangements  for  the  next  annual  meeting. 

The  resolution  was  duly  adopted. 
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The  Secretary: 

I  offer  the  following  resolution: 

Resolved,  That  the  President  for  the  ensuing  year 
appoint  a  committee  of  nine,  one  from  each  judicial  dis- 
trict, to  nominate  officers  for  the  year  1909. 

The  resolution  was  duly  adopted. 

On  motion  of  Lewis  E.  Griffith,  of  Troy,  the  meeting 
now  adjourned  sine  die. 

FREDERICK  E.  WADHAMS, 

Secretary. 
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Campbell,  Frederick  B New  York. 
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Dean,  Marshall  H Roscoe. 
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Debevoise,  Thomas  M New  York. 
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Donnelly,  Henry  D New  York. 
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DuVivier,  Joseph New  York. 

Dwight,  Richard  E New  York. 

Earle,  Henry  M New  York. 
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Ellis,  Ralph New  York. 
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Frothingham,  Theodore  L New  York. 

Gardner,  Alfred  A New  York. 

Gardiner,  George  H New  York. 
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Georgi,  Oscar  F Buffalo. 

Glaze,  George  Waterbury New  York. 

Glenn,  Garrard New  York. 

Gordon,  Gordon  New  York. 

Gotthold,  Arthur  F New  York. 

Gram,  Jesse  P New  York. 

Greeley,  W.  B New  York. 

Greenfield,  Arthur  D New  York. 

Greene,  Edward  R . .  - Brooklyn. 

Gref,  Anthony New  York. 

Grosvenor,  Edwin  P New  York. 

Gulliver,  William  C. New  York. 

Gutman,  Abraham  L. 4 .  New  York. 
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Haight,  Charles  S. New  York. 

Hamersley,  Andrew  S New  York. 

Hansmann,  Carl  A New  York. 

Harden,  Henry  W New  York. 

Hardy,  Charles  J New  York, 
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Hayden,  Henry  W New  York. 
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Jenney,  William  S. New  York. 

Johnson,  Edwin  J , New  York. 

Johnson,  Frank  Verner New  York. 
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Kelly,  Edmond  New  York. 

Kelly,  James  Allison New  York. 

Kenyon,  Alan  D New  York. 

King,  Arthur  M New  York. 

King,  David  Bennett New  York. 

Kirlin,  J.  Parker New  York. 

Kirtland,  Michel  New  York. 

Kling,  Joseph New  York. 

Kremer,  Eugene  G New  York. 
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Large,  Walter , .  New  York. 

Lauer,  Edgar  J New  York. 

Leale,  Loyal  New  York. 

Leffingwell,  R.  C New  York. 

Lehmaier,  James  S New  York. 
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Lovett,  Robert  S New  York. 
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Miller,  William  Wilson New  York. 

Molloy,  Charles  A New  York. 
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Murtha,  Thomas  F New  York. 

Nash,  J.  Burnet New  York. 

Naumburg,  Bernard   New  York. 

Neave,  Charles New  York. 
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O'Brien,  John  E New  York. 

O'Connor,  Keyran  J New  York. 

Ormiston,  Thomas  S New  York. 

Otis,  Charles  E New  York. 
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Parish,  Edward  C New  York. 
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Patterson,   Daniel  W New  York. 
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Redding,  William  A New  York. 

Reese,  Richmond  J New  York. 

Reeves,  Alfred  G New  York. 

Rogers,  John  Shillito New  York. 
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Rumsey,  William  L White  Plains. 

Rush,  Thomas  E New  York. 

Sanborn,  Frederick  H New  York. 

Schurman,   George  W New  York. 

Seabury,  William  M New  York. 

Sherman,  Gordon  Edward , Morristown,  N.  J. 

Shoemaker,  Herbert  B New  York. 

Simms,  Charles  E New  York. 

Smith,  Henry  Willis New  York. 
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Smith,  J.  Boyce,  Jr New  York. 

Smyth,  Nathan  A New  York. 

Stem,  Randall  Hoyt New  York. 

Stuart,  James  L New  York. 

Stewart,  William  A.  W .  New  York. 

Stier,  Joseph  F New  York. 

Strasbourger,  Samuel   New  York. 

Sturges,  Ralph  A New  York. 

Sutro,  Theodore  New  York. 

Sykes,  Eugene  Lanier New  York. 

Tanzer,  Laurence  A New  York. 

Taylor,  Charles  I New  York. 

Taylor,  Robert  C •. .  New  York. 

Terry,  Charles  T New  York. 

Thacher,  Archibald  G New  York. 

Thayer,  Aaron  C New  York. 

Thoms,  George New  York. 

Tierney,  Michael  A Troy. 

Tison,  Alexander New  York. 

Turrell,  Edgar  A New  York. 

Upson,  William  Ford New  York. 

Van  Amringe,  Guy New  York. 

Vandiver,  Almuth  C New  York. 

Van  Duzer,  Henry  S New  York. 

Van  Siclen,  James  C New  York. 

Van  Sinderen,  Howard New  York. 

Wallace,  William  J New  York. 

Wardwell,  Allen Lawrence. 

Warner,  James  Harold New  York. 

Watson,  Archibald  R New  York. 

Wensley,  Robert  L New  York. 

White,  Henry   New  York. 

White,  John  Kennedy Buffalo. 

Whittlesev,  Granville New  York. 
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Wilder,  William  R New  York. 

Williamson,  Pliny  W New  York. 

Winthrop,  Granville  B New  York. 

Wolf,  Ralph  New  York. 

Wood,  Harriette  M.  J New  York. 

Wright,  Boardman   New  York. 

Yeaman,  George  H New  York. 

Young,  Eugene  N.  L Long  Island  City. 

(241  members.) 
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William  Henry  Arnoux 

William  Henry  Arnoux,  President  of  the  New  York 
State  Bar  Association  in  1889-90,  died  at  his  home  in 
Vineyard  Haven,  Massachusetts,  April  23,  1907. 

He  was  born  in  the  city  of  New  York,  September  12, 
1 83 1,  and  at  the  age  of  fifteen  was  prepared  to  enter  the 
junior  class  of  Princeton  College.  But,  on  his  father's 
preference  that  he  pursue  a  mercantile  career,  he  was 
employed  in  a  business  house  during  the  next  four  years, 
and  the  opportunity  of  a  collegiate  education  was  com- 
pletely lost. 

A  business  life  was  not,  however,  to  his  taste,  for  he 
then  took  up  the  study  of  law  and  was  admitted  to  the 
bar  in  the  city  of  New  York  in  1853,  where  he  continued 
practice  during  nearly  the  remainder  of  his  life. 

For  twenty-five  years  he  was  a  member  of  the  firm  of 
Arnoux,  Ritch  &  Woodford,  representing  large  interests 
in  connection  with  estates  and  corporations,  including 
the  legal  affairs  of  one  of  the  most  important  of  the  local 
insurance  companies. 

From  1882  to  1885,  he  was  a  judge  of  the  New  York 
Superior  Court,  and  resumed  practice  after  his  term  of 
office  was  over. 

A  few  years  before  his  death  he  retired  from  active 
practice,  and  from  that  time  on  passed  nearly  all  of  his 
time  at  his  country  place  at  Vineyard  Haven. 

The  lost  opportunities  for  academic  tuition  were  in 
large  measure,  at  least,  repaired  by  a  wide  reading  in  the 
28 
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realm  of  science,  literature  and  art.  His  studies  in  these 
branches,  as  well  as  within  the  narrower  bounds  of  his 
profession,  gave  Judge  Arnoux  a  broad  command  of  lan- 
guage which,  added  to  natural  gifts,  made  him  a  ready 
and  fluent  advocate  at  the  bar.  His  manifest  zeal  for  his 
clients  was  a  conspicuous  feature  of  his  advocacy  of  their 
interests,  and  added  greatly  to  his  many  successes  on 
their  behalf. 

In  other  fields  than  the  law  Judge  Arnoux  took  an 
active  interest,  and  was  a  member  of  numerous  socie- 
ties and  associations  which  he  found  congenial  to  his 
tastes  or  studies.  He  was  a  member  of  the  American 
Institute  of  Physics,  and  of  the  American  Geographical 
Society  in  the  City  of  New  York,  and  a  member  and  at 
one  time  vice-president  of  the  Sons  of  the  American 
Revolution  and  a  member  of  the  New  England  Society, 
the  Metropolitan  Museum  of  Art  and  the  American 
Museum  of  Natural  History. 

Joseph  P.  Eustace 

Joseph  P.  Eustace,  a  member  of  this  Association  since 
1904,  was  born  in  the  city  of  Troy,  N.  Y.,  in  February, 
1 86 1,  and  at  the  age  of  six  years  he  moved  with  his 
parents  to  the  city  of  Elmira,  N.  Y.,  where  he  continued 
to  reside  up  to  the  time  of  his  death,  August  8,  1907. 

In  1886  Mr.  Eustace  was  appointed  assistant  pay- 
master on  the  staff  of  Governor  David  B.  Hill,  with  the 
rank  of  lieutenant-colonel,  after  which  he  was  familiarly 
known  as  "  Colonel  Eustace."  He  served  two  years  as 
deputy  county  clerk  of  Chemung  county,  and  in  1889 
he  was  admitted  to  the  bar  and  at  once  became  associated 
with  his  brother,  Hon.  Alexander  C.  Eustace,  in  the 
practice  of  law,  under  the  firm  name  of  A.  C.  &  J.  P, 
Eustace. 
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Colonel  Eustace  soon  acquired  a  large  and  paying 
practice,  and  in  recent  years  his  services  were  in  great 
demand  by  a  New  York  city  clientele,  where  he  spent 
much  of  his  time  in  the  trial  of  litigated  cases. 

He  possessed  a  truly  legal  mind,  coupled  with  a  high 
sense  of  professional  honor  and  great  loyalty  to  the  inter- 
ests of  his  clients.  His  brethren  of  the  Chemung  County 
Bar  had  this  to  say  of  him  in  the  resolutions  presented 
to  the  Supreme  Court,  by  the  Association,  at  the  time 
of  his  death: 

"  In  the  nearly  twenty  years  of  his  life  and  labors  at 
the  bar,  he  has  left  almost  unnumbered  records  of  his 
industry,  his  strong  grasp  of  intricate  questions  of  law 
and  fact  and  his  unsurpassed  skill  in  the  massing  of  fact 
and  precedent  for  use  before  the  court.  His  most  fre- 
quent and  accomplished  opponents  easily  vied  with  his 
associates  in  unstinted  admiration  for  the  great  gifts  he 
displayed  as  a  lawyer  and  as  a  logician.  In  some  of  the 
more  unusual  and  elaborate  of  his  efforts  we  believe  his 
work  stands  unequalled  at  the  bar  of  this  district." 

His  was  a  genial,  cheerful  nature,  always  seeing  some- 
thing good  and  pleasant  in  the  world.  He  manifested 
keen  interest  in  the  upbuilding  and  growth  of  his  home 
city.  He  gloried  in  the  success  of  his  friends,  and  never 
found  any  sweetness  in  the  defeat  of  an  opponent,  but 
his  big,  generous  heart  always  went  out  in  consolation 
to  a  defeated  adversary. 

Colonel  Eustace's  death  was  a  distinct  loss  to  the  com- 
munity, and  especially  so  to  his  brothers  and  sisters  with 
whom  he  lived  and  among  whom  a  love  and  esteem  for 
each  other  existed  at  all  times,  amounting  to  adoration. 

"  In  this  beautiful  vale  of  Chemung,  hilled  about  with 
stately  sentinels,   he  will   take  his  place   in  silent   pro- 
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cession ;  and  if  every  tear  were  a  flower,  and  every  kind 

word  were  a  wreath,   and  every  regret  a  garland,  all 

these  tokens  of  a  breaking  heart  would  be  marked  by  a 

floral  pyramid  speaking  eloquently  of  the  fealty  of  hearts 

that  loved." 

Francis  M,  Finch 

Francis  Miles  Finch  was  born  in  Ithaca,  N.  Y.,  June 
9,  1827;  he  was  a  son  of  Miles  and  Tryphina  (Fading) 
Finch,  of  that  place,  and  died  on  July  31,  1907,  at  Ithaca, 
N.  Y.,  at  the  age  of  eighty  years.  He  prepared  for  col- 
lege at  the  Ithaca  Academy,  and  was  an  honor  graduate 
of  Yale,  in  the  Class  of  1849. 

He  was  admitted  to  the  bar  in  1850,  and  soon  there- 
after gained  a  reputation  as  a  trial  lawyer  by  procuring 
the  acquittal  of  Edward  H.  Ruloff,  who  was  charged 
with  the  murder  of  his  wifei  The  case  attracted  wide 
attention,  and  went  to  the  Court  of  Appeals,  where  the 
conviction  was  reversed  and  a  new  trial  granted ;  the  court 
up-holding  the  contention  of  Mr.  Finch  that  in  order  to 
sustain  a  conviction  the  corpus  delicti  must  be  shown. 
(Ruloff  V.  The  People,  18  N.  Y.,  179.) 

He  was  the  author  of  "  The  Blue  and  the  Gray,"  pub- 
lished first  in  "  The  Atlantic  Monthly  "  in  1867. 

In  1868,  soon  after  the  publication  of  this  beautiful 
poem,  he  was  appointed  collector  of  internal  revenue  for 
the  twenty-sixth  district  of  New  York,  which  he  held 
for  four  years,  resigning  at  the  close  of  President  Grant's 
first  administration. 

Mr.  Finch  was  the  legal  adviser  of  the  founders  of 
Cornell  University,  and  was  a  member  of  its  first  Board 
of  Trustees,  and  one  of  its  executive  committee  for  years. 
He  had  been  Dean  of  the  College  of  Law  since  1891. 

In  May,  1880,  he  was  appointed  to  the  Court  of 
Appeals  bench  to  fill  the  vacancy  caused  by  the  elevation 
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of  Judge  Folger  to  the  Chief  Justiceship,  and  was 
reappointed  in  iSfei.  The  same  fall  he  was  elected  for 
a  full  term  of  fourteen  years.  At  its  expiration,  in  1895, 
he  was  within  a  year  and  a  half  of  the  age  of  retirement 
and  refused  a  renomination.  On  his  retirement  he 
returned  to  Ithaca  and  took  the  Chair  of  History  and 
Evolution  of  Law  in  Cornell  Law  School,  and  delivered 
a  regular  course  of  lectures  therein  up  to  within  a  short 
time  prior  to  his  death. 

Judge  Finch  was  President  of  the  New  York  State  Bar 
Association  from  1900  to  1901. 

During  his  services  as  a  Judge  of  the  Court  of  Appeals 
he  wrote  over  750  opinions,  which  are  scattered  through 
volumes  81  to  148  of  the  Court  of  Appeals  Reports. 
Many  of  his  decisions  have  taken  rank  as  "  leading  cases." 
The  clearness,  apt  expression  and  beautiful  style  which 
characterized  these  opinions  are  familiar  to  lawyers 
throughout  the  land;  this  is  especially  true  of  members 
of  the  bar  of  the  State  of  New  York,  who  have  always 
read  Judge  Finch's  opinions  in  their  entirety.  The  cus- 
tom of  hurriedly  examining  the  syllabus,  and  reading  only 
such  cases  as  bore  upon  matters  in  which  attorneys  were 
at  the  time  personally  interested,  did  not  apply  to  the 
opinions  of  Judge  Finch.  Any  subject  with  which  he 
dealt  ceased  to  be  a  "  dry  "  one,  and  at  once  became  pleas- 
ant as  well  as  profitable  reading.  It  has  been  truly  said 
that  what  distinguished  his  opinions  "  is  the  dramatic 
marshaling  of  the  facts,  the  lucidity  and  logic  of  the 
reasoning,  the  soundness  of  the  legal  deductions  and  the 
surpassing  excellence  of  the  literary  form." 

Space  will  not  permit  any  extended  reference  to  the 
decisions  of  our  highest  court  in  which  Judge  Finch 
wrote  the  opinions.     In  the  case  of  Rich  v.  The  New 
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York  Central  &  Hudson  River  R.  R.  Company  (87  N.  Y., 
382),  the  legal  distinction  between  a  mere  breach  of  con- 
tract and  a  tort  involving  a  breach  of  contract  is  clearly 
drawn,  and  in  White  v.  Rintoul  (108  N.  Y.,  222)  a  clear 
exposition  of  the  statute  of  frauds  is  made,  and  we  might 
go  on  multiplying  case  after  case  in  which  his  decisions 
are  now  cited  as  the  established  law,  many  of  which  have 
been  reprinted  for,  and  are  now  being  used  by  law  schools 
throughout  the  United  States. 

A  close  personal  friend  has  written : 

"As  a  lawyer,  judge  and  teacher,  as  scholar,  poet  and 
man  of  letters,  he  has.  occupied  a  wide  field  of  interest 
and  has  adorned  and  elevated  every  vocation  and  every 
avocation  that  he  has  followed." 

"  Sadly,  but  not  with  upbraiding. 

The  generous  deed  was  done. 
In  the  storm  of  the  years  that  are  fading^ 

No  braver  battle  was  won; 
Under  the  sod  and  the  dew, 

Waiting  the  judgment  day; 
Beneath  the  blossoms,  the  Blue, 

Under  the  garlands,  the  Gray.** 

John  B.  Grant 

John  B.  Grant  was  born  in  the  town  of  Gilboa,  Scho- 
harie county.  New. York,  December  28,  1845.  He  was 
of  Scotch  descent,  his  great-great-grandfather  having 
come  from  Scotland  to  this  country  while  this  State  was 
one  of  the  Colonies  of  Great  Britain.  His  father  was 
William  Grant,  and  his  mother  Harriet  Van  Buskirk 
Bates.  Mr.  Grant  was  educated  in  the  common  schools 
of  his  native  town,  at  Roxbury  Academy,  Fort  Edward 
Institute  and  Schoharie  Academy.  After  completing  his 
studies  he  taught  school  for  several  years.  He  studied 
law  in  the  office  of  Hon.  Stephen  L.  Mayham  and  with 
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Mayham  &  Krum.  After  his  admission  to  the  Bar  he 
practiced  law  at  North  Blenheim  in  his  native  county  for 
four  years,  and  on  January  i,  1875,  he  formed  a  copart- 
nership with  Hon.  Hobart  Krum,  of  Schoharie  village, 
which  continued  until  his  death  under  the  firm  name  of 
Krum  &  Grant. 

In  September,  1870,  Mr.  Grant  was  married  to  Augusta 
N.  Kingsley,  daughter  of  ex-County  Clerk  Henry  Kings- 
ley,  and  for  many  years  thereafter  resided  at  their  beau- 
tiful home,  "  The  Maples,"  on  the  west  bank  of  the  Scho- 
harie creek,  near  the  village  of  Schoharie.  Mr.  Grant's 
partner,  Mr.  Krum,  ably  represented  his  senatorial  dis- 
trict for  two  terms  in  the  State  Senate,  and  it  is  no  exag- 
geration to  say  that  the  law  firm  of  Krum  &  Grant  was 
for  many  years  the  leading  one  in  the  county  of 
Schoharie. 

Mr.  Grant  was  a  member  of  the  New  York  State  Bar 
Association;  Schoharie  Valley  Lodge  No.  491,  F.  &  A. 
M. ;  John  L.  Lewis  Chapter  No.  229,  of  Cobleskill; 
St.  George's  Commandery,  Knights  Templar  No.  37,  of 
Schenectady;  Director  of  the  Schoharie  County  Bank, 
and  for  many  years  prior  to  his  death  was  Treasurer  of 
the  Schoharie  County  Historical  Society,  in  which  he 
took  great  interest. 

He  had  a  great  love  for  travel,  and,  with  Mrs.  Grant, 
had  made  several  trips  abroad,  visiting  England,  Ireland, 
Scotland,  Wales,  Egypt  and  the  Holy  Land. 

Mr.  Grant  was  known  throughout  the  central  and  east- 
ern part  of  the  State  as  a  lawyer  of  great  ability,  which 
was  observed  by  his  antagonists  in  many  a  hard-fought 
case. 

He  was  always  kind  to  the  needy,  and  many  whom  he 
has  assisted  in  an  unpretentious  way  feel  to-day  that  they 
have  lost  a  true  friend. 
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Mr.  Grant's  death  occurred  on  the  21st  of  July,  1906. 
He  is  survived  by  his  wife  and  one  son,  Frank  Kingsley 
Grant,  an  attorney. 

John  L.  Henning 

John  L.  Henning  was  born  in  County  Down,  Ireland, 
on  June  22,  1855,  of  Scotch-Irish  descent,  the  son  of 
George  and  Martha  Linden  Henning.  Leaving  home 
while  still  a  boy  of  eighteen,  he  came  to  America  to  seek 
his  fortune,  and  made  his  way  to  Saratoga  Springs,  N.  Y. 
For  two  years  he  accepted  whatever  employment  offered 
itself,  and  made  the  most  of  his  spare  hours  and  evenings 
in  educating  himself. 

Mr.  Henning's  ambition  was  to  become  a  lawyer,  and, 
in  January,  1875,  he  entered  the  law  office  of  the  late 
Judge  John  C.  Hulbert.  After  a  three-years'  clerkship 
he  was  admitted  to  the  bar,  and  had  proved  so  apt  a  pupil 
that  Judge  Hulbert  took  him  into  partnership. 

Five  years  later  Mr.  Henning  formed  a  partnership 
with  the  late  John  R.  Putnam,  which  continued  under  the 
firm  name  of  Putnam  &  Henning  until  1888,  when  Mr. 
Putnam  was  made  a  Justice  of  the  Supreme  Court-  Two 
years  later  the  firm  of  Henning  &  McCall  came  into 
existence  and  continued  for  a  number  of  years,  since 
which  time  Mr.  Henning  practiced  alone.    - 

Mr.  Henning  followed  his  profession  in  the  village  of 
Saratoga  Springs  for  thirty  years,  and  during  that  time 
his  painstaking,  careful  work,  his  high  sense  of  honor 
and  natural  ability  made  him  one  of  the  most  highly 
respected  and  most  successful  lawyers  in  his  community. 
He  was  a  brilliant  trial  lawyer  and  took-  a  leading 
part  in  much  important  litigation.  At  the  time  of  his 
death  he  was  counsel  for  the  village  of  Saratoga  Springs 
in  the  proceeding  which  it  had  instituted  before  the  State 
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Commission  of  Gas  and  Electricity  to  compel  the  Sara- 
toga Gas,  Electric  Light,  Heat  and  Power  Company  to 
reduce  its  rates.  The  Commission,  after  a  protracted 
hearing,  decided  in  favor  of  the  village,  and  Mr.  Henning 
argued  the  appeal.  After  his  death  the  Appellate 
Division  handed  down  its  decision  sustaining  his  con- 
tentions. This  was  later  reversed  by  the  Court  of 
Appeals.  He  had  an  extensive  practice  in  probate  mat- 
ters. He  appeared  for  the  contestants  of  the  will  of  A. 
Gerald  Hull,  and,  as  the  case  was  being  summed  up  after 
a  trial  lasting  nearly  two  weeks,  procured  an  advantage- 
ous settlement.  He  also  represented  the  executors  of 
'Edward  H.  Hawke,  of  New  York  city,  and  successfully 
upheld  the  will  in  the  Court  of  Appeals.  Mr.  Henning 
took  particular  pride  in  the  fact  that  of  the  hundreds  of 
wills  which  he  had  drawn  not  one  had  failed  to  stand  the 
tests  of  the  courts. 

In  the  earlier  days  of  his  practice  he  served  as  Justice 
of  the  Peace  and  Village  Attorney,  and  throughout 
his  life  took  an  active  interest  in  public  affairs.  He 
was  a  self-made  man,  an  able  lawyer,  and  a  friend  and 
counselor,  in  the  truest  sense  of  the  word,  to  his  clients. 
His  sudden  death  on  November  4,  1907,  the  result  of 
an  operation  for  intestinal  trouble,  came  while  he  was  at 
the  height  of  his  power,  and  in  possession  of  the  full 
strength  which  his  experience  and  ability  had  given  him. 
Mr.  Henning  was  married  in  1881  to  Jane  Hulbert, 
daughter  of  his  partner.  Judge  John  C.  Hulbert,  and  is 
survived  by  his  widow  and  four  children,  one  of  whom, 
John  L.  Henning,  Jr.,  is  an  attorney  and  continues  his 
father's  office. 
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Ernest  Wilson  Huffcut 

Ernest  Wilson  Huffcut  was  born  at  Kent,  Litchfield, 
county,  Conn.,  November  26,  i860.  He  was  graduated 
from  Cornell  University  in  the  Class  of  1884,  with  the 
degree  of  B.  S.,  and  took  his  law  degree  in  1888  with 
the  first  class  to  graduate  from  the  Cornell  Law  School. 
He  was  prominent  in  college  activities,  conspicuously  in 
oratory  and  journalism.  After  his  admission  to  the  bar, 
in  1888,  he  practiced  law  in  Minneapolis,  Minn.  From 
1890  to  1892  he  was  Professor  of  Law  in  the  Indiana  State 
University,  and  during  the  year  1892-3  at  the  North- 
western University.  Appointed  Professor  of  Law  at 
Cornell  University  in  1893,  he  was  since  1903,  Director 
of  the  College  of  Law  and  Dean  of  the  Law  Faculty, 
succeeding  Judge  Francis  M.  Finch,  the  details  of  whose 
work  he  had  carried  for  some  years  previous  to  his 
promotion. 

In  1906  he  was  appointed  by  Governor  Higgins  as 
Counsel  to  the  Governor  of  the  State  of  New  York  and 
was  reappointed  to  the  same  position  in  January,  1907, 
by  Governor  Hughes. 

He  was  Judge  Advocate-General  on  the  Staff  of  Gov- 
ernor Merriam,  of  Minnesota,  in  1888;  Member  of  the 
Board  of  Managers  of  the  Craig  Colony  for  Epileptics 
at  Sonyea,  N.  Y.,  1904-6;  Member,  of  Theta  Delta  Chi, 
in  whose  councils  he  was  prominent;  Member  of  the 
American  Bar  Association,  the  New  York  State  Bar 
Association,  the  Association  of  American  Law  Schools 
and  other  learned  societies.  His  published  writings  are 
numerous  and  include  a  long  list  of  addresses  before  law 
associations  and  historical  societies  and  contributions  to 
the  law  reviews.  He  was  the  American  editor  of  "Anson 
on  Contracts ; "  with  Prof.  E.  H.  Woodruff,  the  compiler 
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of  "American  Cases  of  Contract ;  "  also  author  of  treatises 
on  "Agency  and  Negotiable  Instruments,"  which  are  in 
use  in  many  law  schools.  He  was  an  ardent  Republican 
and  was  widely  and  favorably  known  as  a  political  orator. 
As  Counsel  to  Governor  Hughes  he  attacked  with  his 
customary  intensity  the  work  of  examining  legislative  bills 
and  drafting  the  legislation  recommended  by  the  Execu- 
tive in  his  annual  message  to  the  Legislature.  The  Pub- 
lic Utilities  Bill  was  the  most  important  of  these  measures 
and  the  one  in  which  the  Governor  took  the  deepest 
interest,  and  Dean  HuflFcut  worked  late  into  the  night 
upon  the  project  after  long  days  of  toilsome  and  exhaust- 
ing routine. 

On  the  night  of  May  3d,  at  daybreak,  worn  out  with 
overwork,  he  committed  suicide  by  shooting  on  the 
Albany  night  boat  "  Morse." 

The  foregoing  brief  sketch  fails  adequately  to  tell  the 
story  of  the  life  work  of  a  noble  and  loving  character,  a 
ripe  scholar,  a  wise  teacher  and  a  public  spirited  and 
useful  citizen.  As  Governor  Hughes  said :  "  He  was  an 
exceptionally  clear  thinker,  and  his  rare  abilities  as  a 
lawyer  had  attracted  wide  attention."  As  President 
Schurman  said :  "  He  was  one  of  the  most  brilliant 
graduates  who  ever  left  Cornell  University."  As  Pro- 
fessor Woodward,  of  Northwestern  University,  said: 
"  He  was  one  of  the  most  remarkable  teachers  of  his 
generation."  As  Professor  Hull,  of  Cornell,  said: 
"  His  influence  made  always  for  clear  thinking,  for  high 
standard  of  personal  and  professional  conduct,  for  con- 
scious and  persistent  pursuit  of  the  intellectual  life." 

Dean  Huffcut's  death  was  followed  by  a  general 
expression  of  sorrow  such  as  is  seldom  heard  except 
when   the   greatest   die.      From   the   university   faculty, 
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alumni  and  students,  the  Governor,  the  Legislature,  and 
the  press  and  the  bar  of  the  State,  as  well  as  from  friends 
and  acquaintances,  came  manifestations  of  regret  that 
one  so  gifted  had  ended  so  tragically  a  life  so  full  of 

promise. 

John  Lansing 

John  Lansing  was  born  at  the  then  village  of  Water- 
town,  N.  Y.,  on  the  i8th  day  of  November,  1832,  and 
died  at  the  place  of  his  nativity  on  the  sth  day  of  July, 
1907.  His  father,  Robert  Lansing,  a  nephew  of  the 
celebrated  Chancellor  John  Liansing,  settled  at  Water- 
town  and  began  the  practice  of  law  in  Jefferson  county 
about  1823,  and  held  the  offices  of  District  Attorney, 
County  Judge  and  State  Senator.  His  mother  was  Maria 
Hubbard,  daughter  of  Judge  Noadiah  Hubbard  of 
Champion. 

Mr.  Lansing  received  his  early  education  in  the  schools 
of  Watertown  and  Poughkeepsie.  He  then  traveled  in 
Europe  for  some  time.  Upon  his  return  he  became  a 
student  in  the  office  of  the  firm  of  Sherman  &  Wilson, 
composed  of  his  uncle,  the  late  George  C.  Sherman,  and 
Alexander  Wilson.  He  was  admitted  to  the  bar  when 
twenty-one  years  of  age.  From  1855  to  1863  he  was  the 
senior  member  of  the  law  firm  of  Lansing  &  Sherman, 
his  partner  being  George  H.  Sherman.  Charles  A.  Sher- 
man, brother  of  George  H.,  was  also  a  member  of  the 
firm  from  i860  to  1878.  From  1878  to  1890  Mr.  Lansing 
practiced  law  alone,  and  since  that  date  has  had  as  a 
partner  his  son,  Robert  Lansing,  who  has  achieved 
enviable  distinction  in  connection  with  the  Behring  Sea 
and  Alaskan  boundary  negotiations. 

In  1864  Mr.  Lansing  married  Maria,  the  only  daughter 
of  Judge  Edwin  Dodge,  of  Gouverneur,  who  died  in 
1906. 
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Mr.  Lansing  was  prominent  in  the  early  organization 
of  the  Jefferson  County  Bar  Association  and  was  its  first 
President,  holding  that  office  for  two  terms.  He  was  a 
man  of  judicial  mind  and  his  legal  ability  and  acumen 
were  highly  esteemed  by  his  professional  colleagues.  By 
his  industry  and  professional  attainments  he  acquired  an 
extensive  practice  and  a  position  of  great  influence  and 
distinction  at  the  bar.  His  advice  was  eagerly  sought, 
and  he  figured  as  counsel  in  most  of  the  great  litigations 
which  took  place  in  the  county  during  his  day.  He  held 
many  offices  and  positions  of  trust  and  distinction  and 
acquitted  himself  in  each  with  credit  Personally  he  was 
held  in  highest  esteem  by  those  who  knew  him.  He  was 
for  more  than  fifty  years  a  member  of  the  Presbyterian 
Church,  and  up  to  the  time  of  his  death  was  President  of 
the  Board  of  Directors  of  the  Jefferson  County  Orphan 
Asylum. 

He  became  a  member  of  the  New  York  State  Bar 
Association  in  1882. 

Benjamin  Franklin  Lee 

Benjamin  Franklin  Lee,  a  member  of  this  Association 
since  I903,was  born  in  New  York  January  7,  1839.  He 
was  the  son  of  Benjamin  Franklin  and  Jane  Riker  Law- 
rence Lee,  and  was  a  descendant  of  Thomas  Lee,  one  of 
the  founders  of  Lyme,  Connecticut,  who  settled  near  the 
mouth  of  the  Connecticut  river  in  1641.  On  his  maternal 
side  he  came  from  the  Lawrence  family,  distinguished  in 
colonial  times  and  well  known  in  the  subsequent  annals 
of  New  York. 

Mr.  Lee  was  graduated  at  Williams  College  with  the 
Class  of  1858,  and  in  the  fall  of  that  year  began  the  study 
of  law  in  the  city  of  New  York  with  Samuel  Riker,  prob- 
ably the  best  known  real  estate  lawyer  of  his  day. 
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In  1859  he  entered  the  Law  School  of  Columbia  Col- 
lege, from  which  he  was  graduated  in  1861,  remaining 
meanwhile  in  the  office  of  Mr.  Riker. 

In  1862  Mr.  Lee  began  practice  for  himself,  and, 
although  his  training  had  been  specially  that  of  a  real 
estate  lawyer,  his  practice  became  general  and  he  soon 
became  well  known  not  only  for  his  special  knowledge 
of  real  estate  and  commercial  law,  but  for  his  success  in 
the  trial  of  cases  in  the  courts. 

In  1870  Mr.  Lee  was  retained  by  the  Goodyear  Dental 
Vulcanite  Company  to  prosecute  infringements  of  their 
patents  in  the  vicinity  of  New  York.  Prior  to  that  time 
he  had  had  but  little  to  do  with  patent  practice,  but,  in 
consequence  of  this  retainer,  he  was,  a  year  or  two  later, 
given  the  general  supervision  of  the  entire  litigation  of 
the  company  throughout  the  United  States,  and  for  a 
number  of  years  the  affairs  of  the  company  engrossed 
the  greater  part  of  his  time.  His  success  in  sustaining 
the  Cummings  Patent,  owned  by  this  company,  caused 
him  to  be  retained  in  other  patent  litigation  and  to 
become  distinguished  among  the  patent  lawyers  of  the 
country.  Except,  perhaps,  for  the  Driven  Well  Patent, 
more  litigation  is  thought  to  have  arisen  on  the  Cum- 
mings Patent  than  on  any  other  patent  issued  in  the 
United  States,  some  thirty-five  hundred  bills  in  equity 
having  been  filed  against  infringers. 

Early  in  his  career,  the  patent  litigations  in  which  he 
was  engaged  brought  Mr.  Lee  into  opposition  to  many 
leading  lawyers  and  won  for  him  the  admiration  of  the 
profession  for  his  skillful  and  successful  management  of 
his  cases.  Among  these  cases,  Smith  v.  Goodyear  Dental 
Vulcanite  Company  (93  U.  S.,  486),  to  which,  in  conse- 
quence of  its   importance,   the   Supreme   Court  of  the 
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United  States  granted  three  days  for  argument,  became 
a  leading  case  on  the  question  of  what  is  patentable, 
and  has  been  cited  in  subsequent  decisions  more  than 
a  hundred  times. 

Mr.  Lee  successfully  defended  the  leading  sewing 
machine  companies  in  this  country  when  sued  on  the 
well-known  Pipo  and  Robjohn  Patents,  securing,  after 
a  first  defeat,  a  reargument  and  ultimate  success.  Other 
important  patent  cases  in  which  he  was  engaged  concerned 
a  great  variety  of  subjects,  ranging  from  binder  twine  to 
revolving  turrets  on  war  vessels.  In  one  of  his  important 
cases,  that  of  Tuttle  v.  Clafflin,  the  recovery  was  the 
fourth  largest  in  the  history  of  the  country,  in  cases  in 
which  the  contest  was  fought  out  to  the  court  of  last 
resort. 

Although  thus  largely  engaged  in  litigation  concerning 
patents,  Mr.  Lee's  practice  was  by  no  means  limited  to 
this  specialty.  Indeed,  the  first  case  which  he  had  in 
the  Supreme  Court  of  the  United  States  was  an  admiralty 
case,  "The  Thames"  (14  Wallace,  98),  which  involved 
important  questions,  on  which  he  was  successful  in  all 
courts,  winning,  against  one  of  the  leaders  of  the 
admiralty  bar  of  the  United  States,  what  was  considered 
at  the  time  a  notable  triumph  for  a  comparatively  young 
lawyer. 

Mr.  Lee  was  exceedingly  thorough  and  painstaking, 
sacrificing  himself  to  the  last  extent  to  serve  a  client, 
and  perhaps  impairing  his  health  by  his  prolonged  a^id 
constant  devotion  to  his  profession. 

The  institutions  from  which  he  was  graduated  both 
gave  recognition  of  his  learning  and  ability.  In  1887  the 
degree  of  LL.  D.  was  conferred  upon  him  by  Williams 
College,  and  in  1883  he  was  appointed  to  succeed  Judge 


Digitized  by  VjOOQIC 


448  OBITUARIES 

Dillon  as  Professor  of  Real  Estate  in  Equity  Jurispru- 
dence in  the  Columbia  College  Law  School.  Later,  he 
was  appointed  Lecturer  on  Patent  Law  at  this  law  school, 
and  subsequently  at  the  New  York  Law  School,  holding 
the  latter  position  up  to  the  date  of  his  death. 

Mr.  Lee  took  a  wide  interest  in  his  profession  apart 
from  the  mere  practice  in  the  interests  of  clients.  He  was 
among  the  first  to  agitate  for  the  formation  of  the  United 
States  Circuit  Court  of  Appeals,  and  was  chairman  of 
the  Committee  of  the  Bar  Association  of  the  city  of  New 
York  having  that  matter  in  charge.  At  the  Chicago 
Exposition  of  1893,  at  a  national  meeting  of  the  mem- 
bers of  the  bar,  Mr.  Lee,  on  invitation,  delivered  an 
address  on  "  What  Constitutes  a  Patentable  Subject  Mat- 
ter," which  attracted  much  attention  in  the  patent  bar, 
and  was  later  elaborated  and  published  in  a  law  period- 
ical. Among  others  who  commended  it,  the  late  Judge 
Townsend  regarded  it  as  the  best  treatise  on  the  subject 
he  had  ever  seen,  and  frequently  referred  to  it  in  his 
notable  decisions  on  patent  cases. 

For  some  six  or  seven  years  before  his  last  illness 
Mr.  Lee's  health  was  impaired,  and  the  amount  of  work 
he  could  do  was  limited,  but  whenever  an  important 
stage  of  a  case  was  reached,  he  summoned  strength  for 
the  argument  in  court,  and  to  the  last  presented  his  side 
with  ability  and  energy. 

Mr.  Lee  was  greatly  interested  in  political  affairs  of 
the  State,  and  the  last  time  he  left  his  house  alive  was 
on  November  6,  1906,  when,  at  the  cost  of  great  ph}rsical 
effort,  he  went  to  the  polls  and  cast  his  vote  for  Governor 
Hughes. 

For  some  weeks  he  had  been  unable  to  leave  his  house 
on  account  of  an  illness  which  took  a  serious  turn  early 
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in  August  of  that  year,  when  Mr.  Lee  was  on  the  Pacific 
coast.  Returning  to  New  York  it  was  found  that  his 
case  was  hopeless  and  he  died  on  March  3,  1907. 

Mr.  Lee  was  one  of  the  Committee  of  Counsel  of  the 
Lawyers'  Title  Insurance  Company  from  the  time  of  its 
organization  in  1887,  and  took  part  in  the  decision  of 
a  large  proportion  of  the  important  questions  of  real 
estate  law  argued  before  the  committee,  and  continued 
to  be  chairman  of  the  committee  up  to  the  time  of  his 
death. 

Mr.  Lee  was  one  of  the  original  members  of  the 
University  Club  of  New  York,  and  drew  the  charter 
under  which  it  was  organized  and  has  since  operated. 
Besides  the  University  Club,  he  was  a  member  of  the 
Union,  Century  and  Knickerbocker  Clubs,  the  Down 
Town  Association  and  Sons  of  the  Revolution. 

As  a  skillful,  able,  successful  and  honorable  lawyer  and 
teacher,  and  upright  public-spirited  citizen,  Mr.  Lee 
leaves  a  record  enviable  from  the  personal  side  and 
worthy  of  high  regard  on  the  part  of  the  members  of 
the  profession  and  of  the  community  in  which  he  lived. 

Eugene  Howard  Lewis 

Eugene  Howard  Lewis,  who  became  a  member  of  this 
Association  in  1903,  was  born  in  Potosi,  Grant  county, 
Wisconsin,  on  February  7,  1852. 

After  preparation  for  college  at  the  Beloit  Preparatory 
School  he  went  to  Yale  University,  where  he  was  gradu- 
ated in  1873.  Taking  his  law  course  at  Columbia  Law 
School,  he  received  his  degree  at  that  institution  in  1875, 
and  the  same  year  was  admitted  to  the  New  York  Bar. 

Becoming  associated  with  the  law  office  of  Carter  & 
Eaton,  he  was  afterward  junior  member  of  the  succeeding 
29 
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firm  of  Chamberlain,  Carter  &  Hornblower,  and  con- 
tinued in  that  association  until  the  winter  of  1883-4,  when 
he  formed  a  partnership  with  Sherburne  B.  Eaton,  under 
the  firm  name  of  Eaton  &  Lewis.  Subsequently  Mr. 
DeLancey  NicoU  became  a  member  of  the  firm,  which 
continued  under  the  name  of  Eaton,  Lewis  &  Nicoll 
until  Mr.  NicoU's  retirement,  after  which  the  former  firm 
name  was  resumed  and  continued,  although  Mr.  Eaton 
retired  from  active  practice  some  five  years  before  the 
death  of  Mr.  Lewis. 

Mr.  Lewis  died  in  the  city  of  New  York  after  a  short 
illness  on  March  i,  1907. 

The  firm  of  Eaton  &  Lewis  became  the  advisers  of 
leading  corporations  engaged  in  the  work  of  electrical 
construction  and  development,  and  laid  the  legal  founda- 
tion of  the  organization  under  which  these  companies 
began  operation  for  distributing  electric  light  and  power. 
The  precedents  established  under  their  advice  may  be 
said  to  underlie  the  legal  relations  between  electric  light 
and  power  companies  and  the  public  throughout  the 
country. 

As  an  adviser,  Mr.  Lewis  was  clear-headed  and  judi- 
cious. He  was  a  careful  student  of  conditions  and  an 
able  and  industrious  worker  in  his  profession. 

Personally,  Mr.  Lewis  was  highly  esteemed  among  his 
associates  and  in  his  club  relations,  being  a  member  of 
the  University,  Yale,  Players',  Lawyers',  Rockaway 
Hunt  and  New  York  Yacht  CJubs,  as  well  as  the  Bar 
Association  of  the  City  of  New  York,  and  the  Metropoli- 
tan Club  of  Washington. 
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Emmet  Robinson  Olcott 

Emmet  Robinson  Olcott,  a  member  of  this  Association 
from  1876,  died  suddenly  in  the  city  of  New  York  on 
January  12,  1907. 

Mr.  Olcott  was  born  in  New  York  sixty-two  years  ago, 
arid  received  his  early  education  in  that  city,  being  in 
attendance  at  the  College  of  the  City  of  New  York 
when  the  Civil  War  broke  out. 

Enlisting  in  the  navy,  he  won  a  commission  as  a  lieu- 
tenant and  was  assigned  to  the  frigate  Minnesota,  on 
which  he  served  during  the  battle  of  Hampton  Roads. 

At  the  close  of  the  war  Mr.  Olcott  returned  to  New 
York  and  studied  law,  entering  the  office  of  Messrs. 
Coudert  Brothers.  While  there  he  became  interested  in 
international  law,  and  soon  after  went  abroad  to  con- 
tinue the  study  of  the  subject  at  the  University  of  Berlin. 

At  the  outbreak  of  the  Franco-Prussian  War  he  was 
engaged  as  correspondent  by  the  New  York  "  Tribune  " 
and  continued  in  this  service  during  the  war. 

At  the  close  of  the  war  he  returned  to  New  York  and 
formed  the  firm  of  Olcott,  Mestre  &  Gonzales,  which 
made  a  specialty  of  international  law. 

Mr.  Olcott's  familiarity  with  foreign  languages  and  his 
special  knowledge  of  the  laws  of  Latin  countries,  led  to 
his  representing  important  interests  in  the  South  Ameri- 
can Republics  and  in  Cuba. 

After  the  Spanish  War  he  was  retained  to  assist  in 
drafting  the  Railroad  Law  of  Cuba,  adopted  by  the  pro- 
visional government,  and  accepted  subsequently  by  the 
Cuban  Republic. 

For  many  years  Mr.  Olcott  was  counsel  for  the  New 
York  State  Comptroller,  with  special  reference  to  col- 
lecting the  transfer  tax.    His  industry  in  this  employment 
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led  to  a  wide  extension  of  the  effect  of  the  law.  He 
acted  as  counsel  for  the  Comptroller  in  numerous  pro- 
ceedings, which  became  leading  cases  on  the  subject  of 
the  taxable  transfers  of  the  property  of  decedents. 

Mr.  Olcott  was  a  man  of  great  personal  energy,  of 
genial  disposition  and  many  accomplishments. 

John  E.  Smith 

John  E.  Smith,  a  member  of  the  Association  since 
1889,  was  born  in  the  town  of  Nelson,  Madison  county, 
N.  Y.,  and  during  the  whole  of  his  professional  career  was 
a  resident  of  Morrisville,  N.  Y.,  where  he  died  at  the 
age  of  sixty-four  years. 

In  1867  Mr.  Smith  was  graduated  from  the  Albany 
Law  School  and  immediately  took  up  the  practice  of 
his  profession  at  Morrisville.  The  year  following  his 
admission  he  was  elected  District-Attorney  of  his  county 
on  the  Republican  ticket.  In  the  fall  of  1885  he  was 
elected  State  Senator  from  the  twenty-third  district,  com- 
prising the  counties  of  Herkimer,  Madison  and  Otsego, 
He  became  a  very  active  member  of  this  legislative  body, 
serving  on  may  important  committees,  including  the 
Judiciary,  Privileges  and  Elections,  Commerce  and  Navi- 
gation. In  1887  he  formed  a  copartnership  with  C  V. 
Kellogg  and  E.  M.  Wells,  of  Syracuse,  N.  Y.,  which  con- 
tinued until  July,  1891,  when  he  was  appointed  First 
Assistant  United  States  District-Attorney  for  the  North- 
ern District  of  New  York.  He  served  in  this  position 
until  July,  1891,  during  which  time  he  prepared  and  tried 
many  important  cases.  In  1890  he  again  became  a  can- 
didate for  the  office  of  State  Senator,  and,  after  a  con- 
vention lasting  seven  days,  he  was  nominated  and  elected 
on  the  838th  ballot.  His  election  followed,  and  he  served 
with  distinction  a  second  time  in  the  State  Senate. 
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In  March,  1899,  Governor  Roosevelt  appointed  Sena- 
tor Smith  Judge  of  Madison  county,  to  fill  the  vacancy 
caused  by  the  death  of  Judge  Kennedy,  and  at  the  con- 
vention following  was  unanimously  nominated  for  that 
responsible  position. 

Judge  Smith  had  a  remarkable  faculty  for  cultivating 
friendship  and  seldom  if  ever  forgot  a  face  or  name.  It 
was  often  remarked  of  him  that  he  knew  more  men, 
women  and  children  than  any  other  resident  of  Madison 
county.  Many  of  the  younger  lawyers  of  the  third  and 
fourth  departments  remember  with  pleasure  the  beaming 
countenance  and  kindly  nature  of  Judge  Smith,  for  he 
was  one  of  the  examiners  of  applicants  for  admission  to 
the  bar  therein  for  fourteen  consecutive  years. 

The  memory  of  Judge  Smith  will  always  be  linked 
with  the  history  of  Madison  county,  as  one  of  her  most 
distinguished,  learned  and  eloquent  lawyers  and  statesmen. 

Henry  B.  B.  Stapler 
[Prepared  by  Everett  P.  Wheeler.] 

Henry  B.  B.  Stapler,  a  member  of  this  Association  since 
1903,  was  born  at  Falkland,  Alabama,  February  24,  1852. 
His  ancestors  had  lived  in  Delaware  for  many  years,  and  he 
himself  returned  there  as  a  boy,  prepared  for  college  in 
Wilmington,  and  entered  Yale  in  1870,  from  which  he 
was  graduated  in  1874.  He  studied  law  in  Yale  Law 
School,  and  on  his  graduation  received  the  Jewell  prize. 

He  then  came  to  New  York,  and  was  admitted  to  the 
bar  in  1878.  In  1885  he  became  Assistant  District  Attor- 
ney to  DeLancey  Nicoll.  He  was  a  useful  and  successful 
prosecuting  attorney,  and  for  two  years  argued  the 
appeals  in'  criminal  cases  in  this  county  When  he  went 
back  to  general  practice  he  was  unusually  active  in  the 
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trial  of  cases  in  court.  One  of  the  most  important  of 
these  was  a  litigation  which  arose  as  to  the  validity  of  the 
bonds  of  the  town  of  Gravesend.  These  came  in  ques- 
tion at  the  time  of  the  annexation  of  that  town  to  the 
city  of  Brooklyn.  He  frequently  acted  as  Referee  in  the 
trial  of  causes,  and  always  with  impartiality  and  discrim- 
ination. He  was  a  well-read  lawyer,  thorough  in  his 
work,  and  conscientious  in  the  discharge  of  every  duty. 

The  close  of  his  professional  career  came  suddenly. 
After  a  short  illness  he  died  at  his  home  in  Pelham  Manor, 
N.  Y.,  December  i,  1906.  He  was  very  happy  in  his 
married  life,  and  his  sons,  who  are  in  college,  bid  fair 
to  follow  their  father's  honorable  example. 

There  is  one  other  notable  part  of  Mr.  Stapler's  life 
that  deserves  special  attention.  With  everything  to 
attract  him  at  home,  and  with  the  true  lawyer's  love  of 
his  profession,  he  never  forgot  that  he  was  a  citizen  and 
owed  a  duty  to  the  commonwealth.  He  did  not  seek 
office,  but  was  always  ready  to  do  his  part  in  political 
work  of  the  best  type.  He  was  one  of  the  founders  of 
the  Reform  Club,  chairman  of  its  Committee  on  Organ- 
ization, and  efficient  and  tactful  in  uniting  its  constituent 
elements.  From  its  formation,  in  1888,  he  was  one  of  its 
most  active  members.  No  association  in  the  country 
was  more  active  than  this  during  the  presidential  cam- 
paigns of  1888  and  1892  in  its  support  and  advocacy  of 
those  principles  of  equitable  taxation  and  liberal  trade, 
which  condemned  the  inequality  and  injustice  of  the  exist- 
ing tariff  laws.  No  association  exposed  more  effectively 
the  essential  dishonesty  of  the  pretense  that  the  onerous 
duties  levied  on  foreign  imports  were  primarily  intended 
to  benefit  the  American  workman.  The  circulation  of 
documents  on  this  subject  during  the  campaign  of  1892 
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reached  the  total  of  about  half  a  million  in  the  State  of 
New  York,  and  of  710,000  in  other  States.  Public  meet- 
ings were  held,  a  great  body  of  material  was  furnished 
to  friendly  newspapers  in  different  parts  of  the  country, 
and,  perhaps,  most  effective  of  all,  numerous  joint  debates 
were  inaugurated,  at  which  the  principles  of  tariff  reform 
were  maintained  against  protectionist  adversaries.  This 
work  was  crowned  by  the  election  of  a  majority  of  both 
Houses  of  Congress  and  of  a  President  pledged  to  tariff 
reform.  This  pledge  was  kept,  though  not  as  fully  as 
reformers  had  hoped. 

Unfortunately  the  party  had  become  divided  on  the 
subject  of  the  gold  standard  and  the  free  coinage  of 
silver.  The  first  vigorous  movement  on  behalf  of  the 
gold  standard  was  inaugurated  by  the  Reform  Club  in 
1 89 1.  It  held  a  meeting  at  Cooper  Union  in  February, 
1 89 1,  and  a  letter  from  Grover  Cleveland  which  gave  the 
keynote  of  the  campaign,  was  read.  It  sounded  like  a 
trumpet  blast  throughout  the  country  and  rallied  the 
forces  of  honest  money  under  that  great  leader.  During 
his  second  administration  he  maintained  the  gold  standard 
and  saved  the  country  from  what  would  have  been  virtual 
repudiation.  For  this  he  was  violently  abused,  and  in 
1896  it  became  necessary  to  fight  a  battle  for  honest 
currency  as  vigorously  as  it  had  previously  been  to  fight 
that  of  tariff  reform.  The  Reform  Club  again  came  to 
the  front  and  resorted  to  the  familiar  methods  by  which 
it  had  influenced  public  opinion.  Documents  were  circu- 
lated, public  meetings  held,  material  furnished  to  the 
newspapers.  In  one  year  more  than  6,000,000  documents 
of  various  sorts  were  disseminated  throughout  the  coun- 
try. In  this  campaign  also  the  work  of  the  Club  was 
successful. 


Digitized  by  VjOOQIC 


456  OBITUARIES 

In  all  these  faithful  and  unselfish  efforts  for  the  public 
l^ood  none  was  more  earnest,  more  devoted,  more 
unselfish  than  Mr.  Stapler.  He  continued  his  interest  in 
the  work  of  tariff  reform  in  spite  of  the  indifference  of 
many,  and  at  the  time  of  his  death  was  chairman  of  the 
Tariff  Reform  Committee  of  the  Reform  Club,  and 
engaged  in  active  exertions  to  educate  a  new  generation 
that  had  forgotten  the  lessons  of  twenty  years  ago. 

He  was  a  loyal  friend,  and  his  hearty  friendship  made 
it  a  delight  to  work  with  him.  He  was  a  genuine, 
unaffected  Christian,  and  his  Christian  spirit  made  his 
whole  life  luminous  with  the  beauty  of  goodness,  truth 
and  self-devotion.  As  long  as  men  like  Mr.  Stapler  are 
to  be  found,  who  are  willing  intelligently,  loyally  and 
unselfishly  to  work  for  the  public  weal,  we  need  not 
despair  of  the  Republic. 

Ernest  Gordon  Stedman 
[Prepared  by  Francis  Lynde  Stetson.] 

Ernest  Gordon  Stedman,  born  in  the  city  of  Hartford, 
Connecticut,  in  1846,  died  in  the  city  of  New  York, 
December  26,  1907,  leaving  surviving  him  his  widow, 
daughter  of  the  late  Dr.  Erastus  Marcy.  He  was  gradu- 
ated at  Yale  College  in  1867,  ^ind  at  Columbia  College 
Law  School  in  1869,  immediately  thereafter  entering  the 
Bar  in  the  city  of  New  York,  where  he  continued  practice 
till  his  death. 

His  first  professional  occupation  was  in  the  office  of 
Brown,  Hall  &  Vanderpoel,  where  one  of  his  intimate 
associates  was  Adrian  H.  Joline.  Later  he  became  a 
member  successively  of  the  law  firm  of  Hascall,  Stetson 
&  Stedman,  of  Souther  &  Stedman,  and  of  Stedman  & 
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Larkin.  In  his  last  years  he  had  no  partner  in  the  prac- 
tice of  the  law. 

From  the  first,  he  gave  his  attention  to  the  law  of  real 
property  and  conveyancing,  for  which  he  developed 
unusual  aptitude,  so  impressing  his  clients  that  one  of  the 
most  important  of  them  induced  him  to  pass  the  line 
separating  the  adviser  from  the  participant,  and  to 
become  a  principal  in  an  extensive  realty  corporation 
bearing  the  client's  name. 

He  was  high-minded,  loyal,  brave  and  intelligent,  as 
became  his  fine  New  England  stock,  of  which  the  most 
conspicuous  scion  was  his  elder  brother,  the  gallant  Gen- 
eral Griffin  A.  Stedman,  killed  before  Petersburg,  and 
there  commemorated  by  the  important  Fort  Stedman. 

But  his  fine  personal  qualities  and  his  untiring  industry 
and  energy,  though  sufficient  to  command  success  in  his 
department  of  the  profession,  were  not  equally  dominant 
in  the  emergencies  of  business.  Sensitive  and  reticent  by 
nature,  he  never  was  quite  prepared  to  meet  conditions 
involving  the  provision  of  many  millions  in  construction 
and  investment;  and  not  infrequently  he  was  depressed 
by  the  portentous  possibilities  of  the  enterprises  of  his 
company.  These  culminated  in  the  credit  panic  of  1907, 
which  found  his  corporation  interested  in  many  encum- 
bered estates  and  the  borrower  of  many  millions,  and 
swept  it  into  bankruptcy.  His  health  had  been  so  much 
affected  that  he  became  subject  to  repeated  attacks  of 
vertigo,  of  which  the  last  threw  him  beneath  a  subway  train 
and  brought  upon  him  a  death  of  tragic  conspicuousness 
utterly  abhorrent  to  his  refined  and  retiring  disposition. 
To  the  many  who  loved  him,  no  explanation  of  his  death 
is  more  incredible  than  that  announced  in  the  public 
press. 
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His  sorrowing  friends  wish  that  the  profession  to  which 
in  his  youth  he  devoted  himself  could  have  retained  to 
the  very  end  the  paramount  interest  which  is  the  best, 
as  well  as  the  best  satisfying,  service  of  an  educated 
lawyer  and  manly  gentleman  such  as  was  Ernest  Stedman. 

Francis  B.  Thurber 

Francis  B.  Thurber,  member  of  this  Association  since 
1905,  died  in  the  city  of  New  York,  on  July  4,  1907. 

Mr.  Thurber  was  born  at  Delhi,  New  York,  November 
13,  1842,  and  was  educated  at  the  Delaware  Academy, 
Delhi,  from  1851  to  1854,  and  at  the  Union  Hall 
Academy,  1855  and  1856. 

The  greater  part  of  Mr.  Thurber's  life  had  been  passed 
in  the  business  world,  in  which  he  acquired  a  fortune  as 
one  of  the  principal  members  of  a  large  wholesale  grocery 
company  in  the  city  of  New  York,  being  engaged  in  the 
warehouse  business  in  that  city  from  1856  to  1864,  and  as 
a  wholesale  grocer  from  1864  to  1893.  He  was  also  one 
of  the  organizers  of  the  New  York  Board  of  Trade  and 
Transportation. 

Suffering  financially  at  the  time  of  the  panic  of  1893, 
Mr.  Thurber  turned  his  attention  to  the  study  of  the  law, 
and  at  the  age  of  fifty-seven,  in  1899,  was  admitted  to  the 
bar.  During  the  rest  of  his  life  he  was  engaged  in  prac- 
tice, at  the  same  time  taking  an  active  interest  in  the 
discussion  of  political  questions  of  the  day. 

Mr.  Thurber  was  at  one  time  a  trustee  of  the  East 
River  Bridge,  through  appointment  from  Mayor  Strong. 
He  was  an  organizer  of  the  New  York  State  Anti- 
Monopoly  League,  which  was  influential  in  the  creation 
of  the  New  York  State  Railroad  Commission  and  in  the 
creation  of  the  Interstate  Commerce  Commission. 
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He  was  a  writer  of  some  prominence,  contributing 
frequently  to  journals  of  the  day.  In  his  prosperous  days, 
he  was  keenly  interested  in  musical  enterprises,  and 
especially  in  the  advancement  of  American  opera. 

At  the  time  of  his  death,  Mr.  Thurber  was  president 
of  the  United  States  Export  Association,  vice-president 
of  the  National  Board  of  Trade,  vice-president  of  the 
Irrigation  Association,  a  member  of  the  New  York 
Chamber  of  Commerce  and  of  the  Board  of  Trade  and 
Transportation,  and  of  th6  American  Economical  Asso- 
ciation. He  was  also  a  life  member  of  the  National 
Academy  of  Design  and  the  Metropolitan  Museum  of 
Art,  and  a  member  of  the  Union  League,  Republican,  and 
Press  Clubs  of  the  city  of  New  York. 

Colonel  Mason  Whiting  Tyler 

Mason  Whiting  Tyler  was  born  at  Amherst,  Mass., 
June  17,  1840.  His  father,  Prof.  William  Seymour  Tyler, 
D.  D.,  LL.  D.,  was  for  over  sixty  years  Professor  of 
Greek  at  Amherst  College  and  was  a  man  of  great  learn- 
ing and  industry.  He  taught  every  member  of  fifty-one 
successive  classes.  Harvard  University  conferred  upon 
him  both  the  degrees  of  D.  D.  and  LL.  D.,  although  in 
only  two  other  instances  had  that  University  honored 
one  man  with  both  degrees.  The  latter  degree  was  con- 
ferred upon  him  at  the  celebration  of  Harvard's  250th 
anniversary  in  1886. 

Colonel  Tyler's  ancestry  is  interesting,  as  it  covered 
the  earliest  period  of  New  England  Colonial  history. 
Among  his  ancestors  may  be  mentioned  the  Mayflower 
pilgrim,  William  Bradford,  second  Governor  of  Plymouth 
Colony;  Thomas  Hinckley,  Governor  of  Plymouth  Col- 
ony from  1680  to  1692;  Thomas  Welles,  Colonial  Gov- 
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ernor  of  Connecticut,  1655  to  1656  and  1658  to  1659; 
Major-General  John  Mason,  the  hero  of  the  Pequot  War 
and  Commander-in-Chief  of  the  Colonial  forces  in  Con- 
necticut; Thomas  Willet,  in  1647  ^^e  successor  of  Myles 
Standish  as  Captain  of  the  Military  Company  of  Plymouth 
Colony,  and  in  1665  first  Mayor  of  the  city  of  New  York, 
Of  the  grantees  named  in  the  Royal  Charter  of  Connec- 
ticut, 1662,  Colonel  Tyler  was  descended  from  five:  John 
Mason,  Richard  Treat,  John  Ogden,  Anthony  Hawkins 
and  Thomas  Welles.  Many  of  Colonel  Tyler's  ancestors 
were  ministers,  and  among  them  the  leaders  of  New 
England  Puritanism:  Rev.  Thomas  Hooker,  called  by 
Mather  in  his  Magnalia,  "The  light  of  the  western 
churches ; "  Rev.  Thomas  Thacher,  first  pastor  of  the 
Old  South  Church,  Boston;  Rev.  Jonathan  Edwards, 
whom  John  Fisk  calls  "  Probably  the  greatest  intelligence 
that  the  western  hemisphere  has  yet  seen ; "  Rev.  James 
Pierpont,  one  of  the  founders  of  Yale  College;  Rev. 
Samuel  Whiting,  the  first  minister  of  Lynn,  and  his  wife, 
Elizabeth  St.  John,  who  was  the  sister  of  Oliver  St.  John, 
Lord  Chief  Justice  of  England  under  Cromwell,  of  whom 
Campbell  says  in  his  lives  of  Chief  Justices,  "  With  the 
exception  of  Oliver  Cromwell  he  had  more  influence  on 
the  events  which  marked  the  great  constitutional  strug- 
gle of  the  17th  century  than  any  leader  who  appeared 
on  the  side  of  Parliament.  He  was  the  first  English- 
man who  ever  seriously  planned  the  establishment  of 
a  Republican  form  of  government  in  this  country." 

Six  of  Colonel  Tyler's  ancestors  are  Revolutionary 
patriots:  Robert  Ogden,  speaker  of  the  New  Jersey 
Colonial  Assembly;  Timothy  Edwards;  Dr.  William 
Whiting,  who  was  prominent  for  his  services  and  experi- 
ments in  the  manufacture  of  gun-powder  for  the  Con- 
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tinental  Army;  Lieut.  Jonathan  Seymour;  Captain  John 
Tyler,  and  Deacon  John  Tyler,  Jr.  Other  ancestors  of 
interest  might  be  mentioned  such  as  Cornelis  Melyn,  in 
1642  made  Patroon  of  Staten  Island  under  the  Dutch. 

Colonel  Tyler  was  brought  up  in  the  college  town  of 
Amherst.  His  father  was  widely  known  as  a  teacher  and 
scholar,  and  most  of  the  distinguished  visitors  of  the 
college  were  at  one  time  or  another  entertained  at  the 
old  home,  which  was  in  this  and  many  other  ways  pos- 
sessed of  rare  advantages  for  the  sons  of  whom  Colonel 
Tyler  was  the  oldest.  He  prepared  for  college  at 
Amherst  Academy  and  at  Williston  Seminary,  Easthamp- 
ton,  Mass.  He  entered  college  in  1858.  He  was  a  mem- 
ber of  the  Psi  Upsilon  Fraternity,  to  which  his  father, 
his  three  brothers  and  his  two  sons  have  also  belonged, 
and  in  which  he  always  took  the  greatest  interest,  being 
prominent  in  its  councils,  and  earnestly  active  in  its  wel- 
fare. In  scholarship  he  stood  well.  He  was  Commence- 
ment orator,  and  a  member  of  the  Phi  Beta  Kappa 
Society.  From  i860  to  1862  he  was  also  Class  President. 
On  July  10,  1862,  he  was  graduated  with  the  degree  of 
A.  B.,  and  three  years  later  received  the  degree  of  A.  M. 

Immediately  on  graduating,  July  30,  1862,  he  enlisted 
in  the  Civil  War  and  was  mustered  as  Second  Lieutenant, 
36th  Massachusetts  Volunteers.  On  August  13,  1862, 
as  First  Lieuten^uit,  he  was  transferred  with  the  com- 
pany which  he  had  recruited,  and  which  became  Com- 
pany F,  to  the  37th  Massachusetts  Volunteers.  With 
this  regiment  he  served  with  distinction  until  the  end 
of  the  war.  This  regiment  was  attached  to  the  Sixth 
Army  Corps,  which  was  then  in  the  Army  of  the 
Potomac,  and  afterwards  served  with  Sheridan  in  the 
Shenandoah  valley.     He  was  commissioned  Captain  in 
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this  regiment  January  17,  1863;  brevetted  Major,  United 
States  Volunteers  September  19,  1864,  ^or  distinguished 
gallantry  in  the  battle  of  Winchester,  Va. ;  made  Major 
of  the  regiment  March  4,  1865;  commissioned  by  the 
Governor  as  its  Lieutenant-Colonel  May  4,  1865,  ^^^ 
as  its  Colonel  June  26,  1865,  but  could  not  be  remustered 
as  Colonel,  although  in  command  of  the  regiment, 
because  the  losses  had  depleted  the  ranks  of  the  regiment 
below  the  numbers  required  by  the  United  States  gov- 
ernment for  those  appointments.  He  was  mustered  out 
and  honorably  discharged  July  i,  1865.  He  participated 
with  his  regiment  in  the  battles  and  operations  of  Fred- 
ericksburg, December  18,  1862,  Burnside's  "Mud  Cam- 
paign," the  Second  Fredericksburg,  and  Salem  Heights, 
May,  1863;  21^  Gettysburg,  Rappahannock  Station, 
November  7,  1863;  Mine  Run,  Wilderness,  Spottsylvania, 
North  Anna,  Cold  Harbor,  Assault  on  Petersburg, 
Weldon  Railroad,  Fort  Stevens,  Charleston,  August  21, 
1864;  Winchester,  September  19  and  October  19,  1864; 
Hatcher's  Run,  Fort  Wadsworth,  March  25,  1865. 
Colonel  Tyler's  engagements,  including  skirmishes,  num- 
bered thirty,  and  his  regiment,  which  had  an  enrollment 
of  1,324  men,  lost  588  killed  or  wounded,  and  169  killed 
or  died  of  wounds  (12.7%).  It  was  one  of  the  "Three 
hundred  fighting  regiments "  enumerated  in  Colonel 
Fox's  "  Regimental  Losses  in  the  American  Civil  War." 
Colonel  Fox  names  twelve  battles  as  the  bloodiest  of 
the  war.  Colonel  Tyler  was  engaged  in  seven  of  these 
twelve.  He  was  wounded  in  the  chin  September  19, 
1864,  and  March  25,  1865,  in  the  right  knee.  He  served 
on  General  NeilFs  staflF  from  May  15  to  June  30,  1864, 
and  was  Provost  Marshal  at  Winchester,  Va.,  from  Sep- 
tember  19  to  December  18,   1864.     His  regiment  was 
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the  first  to  arrive  in  New  York  city  to  quell  the  draft 
riots.  At  the  battle  of  Spottsylvania,  "  one  of  the  blood- 
iest battles  in  history,  unique  in  character,  sublime  in  the 
heroism  displayed  by  the  combatants  on  either  side, 
which  covered  a  small  space  of  earth  thicker  with  dead 
and  wounded  than  was  ever  seen  on  any  battlefield  in 
modern  times"  (History  20th  Massachusetts  Regi- 
ment); Colonel  Tyler's  regiment  supported  the  salient 
of  the  Bloody  Angle  twenty-two  consecutive  hours,  dur- 
ing which  [time  "  all  Grant's  toilers  *  in  the  ditch  were 
relieved  except  the  37th  Massachusetts."  (Massachusetts 
Historical  Society,  Military  History  of  the  War,  Vol.  4, 
p.  66.)  Fifty  volunteers  were  called  for  to  "  rush  inside 
the  Angle  and  drive  the  enemy  from  the  traverses." 
Colonel  Tyler  volunteered  to  lead  the  party,  but  just 
as  the  assault  was  starting  the  order  was  countermanded 
by  a  superior  officer,  who  deemed  it  to  be  a  wrongful 
sacrifice  of  lives.  In  the  Russo-Japanese  War  such  par- 
ties were  frequent  and  were  regarded  as  details  for  death. 
So,  in  this  instance,  it  was  considered  by  every  man  who 
volunteered. 

Colonel  Tyler  studied  law  in  Columbia  College  Law 
School,  1865-66,  was  admitted  to  the  bar  in  1866,  after 
which  he  practiced  three  years  in  the  law  office  of  Evarts, 
Southmayd  &  Choate.  In  1869  he  formed  a  partnership 
with  General  Henry  E.  Tremain,  under  the  firm  name  of 
Tremain  &  Tyler.  In  1893  he  formed  a  new  partnership 
under  the  name  of  Tyler  &  Durand,  and  in  1903  that  of 
Tyler  &  Tyler,  consisting  of  himself  and  his  two  sons, 
William  S.  and  Cornelius  B. 

He  conducted  many  important  cases,  one  of  the  most 
famous  of  which  was  the  suit  of  Marie  v.  Garrison,  result- 
ing in  the  recovery  of  over  a  million  dollars.     Tremain 
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&  Tyler  were  attorneys  for  the  importers  in  the  famous 
"  hat  trimmings  "  cases,  Hartranft  v.  Langfeld  (125  U.  S., 
128)  and  Robertson  v.  Edelhoff  (132  U.  S.,  614),  result- 
ing in  the  recovery  by  his  firm  of  several  million  dollars 
from  the  government.  They  were  counsel  in  the  sugar 
importation  cases,  Whitney  v.  Robertson  (124  U.  S., 
190).  He  was  also  prominent  in  the  Removal  Cases  (100 
U.  S.,  457),  and  as  counsel  in  Pacific  Railroad  v, 
Ketchum  (loi  U.  S.,  289).  He  was  connected  with 
important  business*  enterprises;  President  of  the  Cum- 
berland Coal  and  Iron  Company,  and  director  of  the 
Columbus  and  Hocking  Coal  and  Iron  Company,  and 
was  many  years  director  and  vice-president  of  the 
Rossendale-Reddaway  Belting  and  Hose  Company.  But 
he  was  most  active  in  public  enterprises  and  benevo- 
lences. Instrumental  in  founding  the  Plainfield  Public 
Library  and  Reading  Room  in  1880,  the  second  to  be 
founded  in  the  State  of  New  Jersey ;  he  was  its  President 
until  his  death;  was  promoter  and  first  President  of  the 
Organized  Aid  Association  of  Plainfield  and  North  Plain- 
field;  was  also  one  of  the  early  Trustees  of  the  Muhlen- 
berg Hospital;  President  of  the  Music  Hall  Association, 
and  President  of  the  Anti-Racetrack  Association  of  New 
Jersey.  No  worthy  cause  of  public  interest  in  Plainfield 
went  without  his  support.  He  was  also  one  of  the  Trus- 
tees of  Amherst  College.  He  became  a  member  of  the 
New  York  State  Bar  Association  in  1890.  He  was  also 
a  member  of  the  Society  of  the  Mayflower  Descendants 
in  New  York  and  New  Jersey,  and  Governor  of  the  New 
Jersey  Society;  a  member  of  the  New  Jersey  Historical 
Society,  and  of  the  Societies  of  the  Sons  of  the  Revolu- 
tion, Colonial  Wars,  and  Colonial  Governors,  and  a  mem- 
ber of  the  New  York  Commandery  of  the  Military  Order 
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of  the  Loyal  Legion,  and  numerous  other  societies  and 
clubs. 

Colonel  Tyler  married  on  December  29,  1869,  Eliza 
Margaret  Schroeder,  of  New  Milford,  Conn.,  a  woman 
of  rare  beauty  of  person  and  character,  with  whom  he 
lived  most  happily  until  her  death,  only  nine  months 
before  his  own.  She  was  the  daughter  of  Rev.  John 
Frederick  Schroeder,  D.  D.,  of  Trinity  Parish,  New  York 
city,  from  1823  to  1839,  who  won  for  himself  a  reputa- 
tion of  being  one  of  the  most  learned  and  able  preachers 
in  New  York  city.  Mrs.  Tyler's  grandfather  was  Elijah 
Boardman,  a  Revolutionary  soldier  and  one  of  the  early 
United  States  Senators  from  Connecticut.  Colonel 
Tyler's  sons  are  both  members  of  the  New  York  Bar. 

Colonel  Tyler  died  suddenly  July  2,  1907,  in  Presby- 
terian Hospital,  New  York,  three  weeks  after  an  opera- 
tion from  which  he  was  supposed  to  have  recovered. 

His  was  one  of  those  rare  natures  who,  in  business  or 
in  social  life,  radiate  the  benevolences  of  humanity  and 
goodness  and  peace  that  dispel  the  shadows  of  evil.  He 
was  a  patriotic  soldier,  an  honored  citizen,  a  beloved 
husband  and  father. 

Charles  H.  Walts 

Charles  H.  Walts  was  stricken  with  apoplexy  at  his 
office  in  the  city  of  Watertown,  N,  Y.,  on  the  ist  day  of 
August,  1907,  and  died  the  same  afternoon.  He  was 
born  in  the  town  of  Pamelia,  Jefferson  county,  N.  Y., 
on  the  7th  day  of  December,  1839,  and  was  a  descendant 
of  the  early  Dutch  settlers  of  the  State.  He  received  his 
education  in  the  common  schools  and  the  Jefferson 
County  Literary  Institute.  He  entered  upon  the  study 
of  law  in  the  office  of  Clark  &  Calvin  at  Watertown  and 
30 
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completed  his  studies  in  the  Albany  Law  School,  from 
which  he  graduated  in  1861.  After  admission  to  the  bar 
he  began  the  practice  of  his  profession  at  Theresa,  N.  Y,, 
shortly  after  removing  to  Watertown,  where  he  entered 
into  a  partnership  with  the  late  Judge  Frederick  W.  Hub- 
bard. In  February,  1877,  Judge  Hubbard  withdrew  from 
the  firm  on  account  of  removal  from  the  county,  and  Mr. 
Walts  formed  a  partnership  with  the  late  Hon.  Wilbur 
F.  Porter,  under  the  name  of  Porter  &  Walts,  which  firm 
continued  for  about  twenty  years,  and  upon  the  dissolu- 
tion of  which  Judge  Walts  became  associated  with  Fred 
B.  Pitcher,  the  present  district  attorney  of  Jefferson 
county,  under  the  name  of  Walts  &  Pitcher,  which  firm 
continued  until  Judge  Walts'   death. 

From  the  beginning  of  his  career  Judge  Walts  mani- 
fested an  intelligent  interest  in  public  progress,  and  bore 
a  conspicuous  part  in  the  conduct  of  affairs.  In  1874 
he  was  elected  City  Attorney  of  Watertown  and  filled  the 
position  in  a  manner  which  testified  his  legal  acumen, 
learning  and  sagacity  as  well  as  executive  talent.  In 
1877  ^^  was  chosen  County  Judge  of  Jefferson  county, 
and  in  1883  was  re-elected.  His  record  upon  the  Bench 
strengthened  his  already  high  standing  in  the  profession 
and  increased  the  regard  in  which  he  was  held  by  the 
people.  He  was  the  third  President  of  the  Jefferson 
County  Bar  Association,  and,  like  his  two  predecessors, 
the  late  Hon.  John  Lansing  and  the  late  Hon.  A.  H. 
Sawyer,  served  two  terms. 

In  early  life  he  was  married  to  Miss  Rebecca  Lawyer, 
daughter  of  Hon.  Nicholas  Lawyer,  of  Perch  River,  she 
dying  in  January,  1895,  and  on  June  27,  1901,  he  married 
Catharine  L.  Mitchell,  of  Watertown,  who  survives  him* 
Judge  Walts  was  never  blessed  with  children. 
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He  became  a  member  of  the  New  York  State  Bar 
Association  in  1892. 

Ira  deforest  Warren 

Ira  deForest  Warren,  who,  for  fifty-five  years,  had  been 
an  active  and  prominent  lawyer  of  the  city  of  New  York, 
and,  for  thirty-one  years,  a  member  of  this  association, 
died  on  August  6,  1907,  at  the  Post  Graduate  Hospital  in 
that  city. 

Mr.  Warren's  paternal  ancestors  were  settled  in  Rox- 
bury,  Massachusetts,  prior  to  1740,  but  he  was  born  at 
Albany,  New  York,  December  31,  1831.  He  was  the  son 
of  the  Rev.  Ira. deForest  Warren,  a  clergyman  of  the 
Methodist  Episcopal  Church,  and,  as  such,  well  known 
throughout  the  State  of  New  York,  where  the  greater 
part  of  his  life  was  spent. 

In  his  boyhood,  Mr.  Warren,  for  a  time,  attended  the 
public  schools  of  Albany,  and  later  attended  the  well- 
known  seminary  at  Cazenovia,  New  York,  where  he  pur- 
sued a  high  school  course  m  academic  study.  Between 
the  ages  of  seventeen  and  twenty,  he  was  both  student  and 
teacher,  teaching  in  a  public  school  and  devoting  a  part 
of  his  time  to  the  study  of  law.  His  law  studies  were 
completed  under  the  direction  of  the  Hon.  Horatio 
Bullard  A.  Cortland,  of  Cortland  county,  and  in  Sep- 
tember, 1852,  he  was  admitted  to  practice  at  the  bar. 

Mr.  Warren  at  once  made  his  way  to  the  city  of  New 
York,  and  there  entered  upon  the  practice  of  his  profes- 
sion in  the  fall  of  1853.  For  a  time  he  was  associated  in 
practice  with  Mr.  Edward  Sandford,  and  after  Mr.  Sand- 
ford's  death  in  1854,  he  remained  alone  in  his  practice 
for  seven  years,  during  which  period  he  acquired  a  large 
and  profitable  patronage.  In  1861,  he  formed  a  profes- 
sional partnership  with  Mr.  William  Z.  Earned,  under  the 
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firm  name  of  Larned  &  Warren,  which  continued  for 
more  than  a  quarter  of  a  century.  In  1897,  he  organized 
the  firm  of  Warren,  Boothby  &  Warren,  and  later  the 
firm  of  Warren,  Warren  &  O'Beirne,  of  which  he  was  the 
senior  partner. 

During  his  long  professional  career,  Mr.  Warren  was 
engaged  in  a  great  variety  of  cases  and  enjoyed  an 
enviable  reputation  as  a  general  practitioner.  He  gave 
special  attention  to  real  estate  litigation  and  procedure, 
and  became  interested  in  real  estate  affairs  generally,  but 
for  the  last  twenty  years  of  his  life  was  largely  engaged 
in  the  practice  of  corporation  law. 

Mr.  Warren  became  well  known  among  business  men 
of  various  callings  and  citizens  generally  in  the  city  of 
New  York,  and  both  within  and  without  his  profession 
became  much  esteemed  by  friends  and  acquaintances. 
His  advancing  years  did  not  diminish  his  interest  in  his 
profession  nor  lessen  his  characteristic  sympathy  with  the 
younger  men  of  the  bar.  Although,  as  a  citizen,  he  took 
active  interest  in  the  affairs  of  the  city,  state  and  nation, 
he  neither  held  nor  sought  public  office. 

For  many  years,  Mr.  Warren  was  a  director  of  the  Real 

Estate  Exchange  of  New  York,  and  was  also  a  member 

of  various  organizations,  among  them  the  Manhattan  and 

Lawyers'  Clubs  and  the  Association  of  the  Bar  of  the 

City  of  New  York,  of  which  he  had  been  a  member  since 

1870,  the  year  following  its  organization  and  prior  to  its 

incorporation. 

John  V.  Whitbeck 

John  V.  Whitbeck  was  born  in  Rhinebeck,  Dutchess 
county,  New  York,  April  8,  1838.  He  was  descended 
from  John  Thomas  Whitbeck,  who  was  born  at  Whitbeck, 
Holstein,  who  was  an  early  settler  of  Albany.  Mr.  Whit- 
beck's  father   was   Dr.   Volkert   Whitbeck,   who  was   a 
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practicing  physician  in  the  city  of  Hudson  for  many 
years.     His  mother  was  Caroline  Rockerfeller  Whitbeck. 

Mr.  Whitbeck  came  to  the  city  of  Hudson  early  in 
life  and  was  educated  in  the  public  schools  of  that  city. 
He  graduated  from  the  Albany  Law  School  in  1859, 
and  was  admitted  to  the  bar  in  the  same  year  and  began 
to  practice  law  in  the  city  of  Hudson. 

In  1862  he  enlisted  in  Company  "  A,"  One  Hundred 
and  Twenty-eighth  New  York  Volunteer  Infantry,  being 
commissioned  Second  Lieutenant,  and  afterward  was  pro- 
moted to  rank  of  Captain.  He  participated  in  the  siege  of 
Port  Hudson,  and  in  several  other  engagements  in  the 
Department  of  the  Gulf,  and  was  afterward  detached  for 
staff  duty  on  the  staff  of  General  Banks  at  New  Orleans. 
He  was  honorably  discharged  in  August,  1864,  ^md 
returned  to  Hudson,  where  he  again  took  up  the  practice 
of  the  law,  and  for  forty  years  he  stood  in  the  front  rank 
of  the  legal  profession  in  Columbia  county. 

For  several  years  he  served  as  Clerk  of  the  Board  of 
Supervisors  in  his  county,  and  for  four  years  was  City 
Judge  in  Hudson. 

In  1895  he  was  elected  Surrogate  of  Columbia  county, 
and  in  1901  he  was  re-elected  to  the  office  of  Surrogate 
of  his  county. 

Mr.  Whitbeck's  record  in  all  these  positions  which  he 
filled  was  characterized  by  courteous  dignity,  unfailing 
geniality,  and  unquestioned  integrity. 

In  1868  Mr.  Whitbeck  was  married  to  Harriet  A.  Ham. 
About  the  middle  of  the  second  term  of  his  office  as 
Surrogate  he  was  obliged  to  give  up  the  discharge  of 
the  duties  of  this  office  because  of  failing  health. 

He  died  on  the  29th  day  of  June,  1907,  at  his  resi- 
dence in  the  city  of  his  adoption. 
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In  Captain  Whitbeck's  enlistment  in  the  army  he  fol- 
lowed family  lines.  His  grandfather  had  been  a  Major  in 
the  War  of  1812,  and  his  great-grandfather  held  a  com- 
mission as  Lieutenant,  dated  1757,  in  a  Colonial  company. 

He  served  as  a  member  of  the  Board  of  Education  from 
1883  until  1888,  and  was  President  of  the  Board  during 
a  portion  of  such  time.  He  was  a  member  of  the  Masonic 
order,  belonging  to  the  Aquila  Lodge,  in  which  he  served 
as  Worthy  Master,  being  the  fourth  in  the  order  of  the 
Lodge's  Masters.  He  was  also  a  member  of  Masonic 
Club.  For  many  years  he  was  active  in  the  work  of  the 
Reformed  Church,  being  a  member  of  the  Consistory. 
He  belonged  to  the  University  Club,  and  was  a  member 
of  Lathrop  Post,  G.  A.  R.,  and  he  was  frequently  called 
upon  to  deliver  addresses  at  the  annual  reunion  of  the 
veterans. 

Obliged  by  ill  health  to  surrender  his  official  duties,  he 
bore  his  trial  with  patience  and  fortitude  which  befits  the 
soldier  and  Christian  man. 

He  was  a  type  of  man  whose  ideal  in  life  may  well  be 
set  up  as  an  example  for  others  to  follow. 

He  was  survived  by  his  wife,  and  the  following  chil- 
dren, Henry  H.  Whitbeck,  John  V.  Whitbeck,  Jr.,  Mrs. 
Charles  S.  Benedict  and  Mrs.  Abraham  Vosburgh. 
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PROCEEDINGS  AT  THE  DINNER 

President  Choate  presiding. 

The  President: 

Gentlemen  of  the  New  York  State  Bar  Associa- 
tion.—  I  am  instructed  by  the  committee  to  take  the 
floor  and  talk  until  the  Governor  comes.  (Laughter.) 
They  say  that  he  is  detained  reviewing  troops  in 
Brooklyn,  but  he  will  find  no  such  troops  in  Brooklyn 
as  are  awaiting  him  at  the  Waldorf-Astoria.  (Laughter.) 
For  myself,  I  am  full  of  the  spirit  of  '76  (laughter)  having 
reached  that  age  but  the  very  moment  yesterday  morning 
when  the  Association  was  called  to  order  in  the  hall  of  the 
Bar  Association  here.  (Applause  and  cries  of  "  many 
happy  returns.")  I  took  it  for  granted  that  the  whole 
object  of  the  meeting  of  the  Association  in  New  York 
was  to  celebrate  that  event.  (Laughter.)  We  have 
reached  now  the  critical  moment  of  the  session  of  the 
Association.  I  have  had  some  doubts  whether  we  could 
make  this  dinner  a  success.  What  I  feared  was  that  after 
the  tremendous  labors  and  fatigues  of  the  last  two  days 
we  should  take  ourselves  too  seriously.  (Laughter.)  I 
made  that  remark  to  my  committee  and  the  waggiest 
member  of  the  committee  replied,  "  Well,  if  you  take 
yourself  seriously  for  once  it  will  be  the  most  amusing 
thing  the  Bar  of  New  York  has  ever  seen."  (Laughter.) 
Well,  there  is  all  the  material  for  a  good  time  here 
to-night.  I  do  not  look  upon  this  as  any  local  affair,  it  is 
national.  Here  are  samples  of  the  hundred  thousand 
lawyers  of  the  United  States,  and  the  census  tells  us  that 
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there  are  not  only  a  hundred  thousand  lawyers  who  wear 
cloaks  and  trousers,  but  there  are  also  twelve  hundred 
members  of  the  Bar  of  the  other  persuasion.  (Laughter.) 
I  would  like  to  indulge  in  a  little  imagination  and  to  feel 
these  are  not  titled  ladies.  (Laughter.)  These  are  not 
visitors,  they  are  our  sisters  of  the  Bar  with  us  to-night. 
There  is  all  the  material  here  for  a  good  time.  Here  is 
all  the  wit  and  wisdom  of  our  great  profession,  so  cele- 
brated for  wit  and  wisdom,  gathered  together  from  all 
the  boundaries  of  the  State,  from  Montauk  to  Niagara, 
from  the  St.  Lawrence  to  the  southern  tier,  and  it  will  be 
very  strange  if  we  cannot  squeeze  out  of  them  some- 
thing good  to-night.  (Laughter.)  I  look  up^  and  down 
this  table  and  I  find  plenty  of  very  promising  material. 
Here  is  my  friend,  the  British  Ambassador.  (Applause.) 
If  he  will  not  take  himself  too  seriously  he  will  illumine 
this  hall  as  it  has  never  been  illumined  before. 
(Laughter.)  If  he  will  only  for  one  moment  forget  that 
the  entire  weight  of  the  British  Empire  rests  upon  his 
unaided  shoulders,  why,  he  will  be  a  very  great  success. 
(Laughter.)  His  spirits  will  rise  a  thousand  feet  at  once; 
he  will  feel  as  Christian  did  when  he  threw  down  his 
burden;  he  will  feel  as  Sinbad,  the  sailor,  did  when  he 
threw  the  old  man  of  the  sea  from  his  back.  (Laughter.) 
I  understand  the  situation  perfectly.  When  an  ambas- 
sador is  in  the  lime  light  on  the  platform,  set  up  for  all 
the  world  to  look  at,  to  deliver  an  oration  as  he  so 
splendidly  served  us  last  night  (applause),  why,  he  is  not 
free-footed  or  free-tongued ;  but  when  he  comes  into  a 
social  circle  like  this  among  brethren  all  in  entire  sym- 
pathy with  him,  with  no  reporters  present  —  I  see  some 
young  men  taking  notes  over  there,  but  I  assure  myself 
that  they  are  not  reporters,  they  are  law  students 
(laughter)  —  the  situation  makes  all  the  difference.     Mr. 
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Bryce,  last  night  you  were  there  as  our  mentor  and 
teacher,  to-night  you  are  here  as  our  brother.    (Applause.) 

I  wanted  to  say  something  about  the  Governor,  but  I 
reserve  my  remarks  until  he  comes.  I  never  like  to  talk 
about  a  man  behind  his  back.     (Laughter.) 

There  has  been  a  great  discovery  in  the  last  forty-eight 
hours.  Do  you  know  what  it  is?  Why,  the  New  York 
State  Bar  Association  h^s  discovered  itself.  It  has  been 
hidden  away  there  in  a  quiet  corner  in  Albany  for  the 
last  thirty-one  years  and  this  move  of  coming  to  New 
York  for  the  first  time,  why,  it  is  a  new  birth.  That  is 
all  there  is  about  it.  (Laughter.)  Whether  it  will  ever 
be  able  to  get  into  its  original  shell  again  and  retire  and 
return  to  Albany  I  do  not  know.  Mr.  Wadhams  will  go 
to  Albany,  but  I  think  the  State  Bar  Association  will 
rotate,  next  year  in  Buffalo  and  it  will  keep,  like  the 
comet,  circling  in  narrower  and  narrower  circles  and 
finally  settle  down  permanently  in  the  city  of  New  York. 
(Applause.) 

Well,  it  has  been  a  great  thing  for  the  Association  to. 
meet  in  New  York.  What  do  you  think  we  have  been 
doing  in  the  last  forty-eight  hours?  Why,  we  have  been 
house  cleaning.  We  discovered  various  mischiefs  and 
have  proceeded  to  remedy  and  redress  them.  We  found 
violations  of  good  policy,  at  any  rate,  practices  followed 
by  members  of  the  profession  and  we  have  taken  very 
good  pains  to  correct  them,  chiefly  among  what  might 
be  called  the  lower  ranks  of  the  profession,  and  we  are 
ready  to  reform  anybody  in  the  profession  however 
exalted  he  may  be.  I  have  heard  that  there  are  men  in 
high  rank  in  the  profession  who  sit  up  all  night  trying  to 
beat  the  law.  I  have  read  in  letters  and  speeches  that 
there  are  a  lot  of  us  who  waste  the  midnight  electricity 
trying  to  invent  corrupt  and  flagitious  schemes  for  clients 
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which  can  be  practiced  and  still  keep  within  the  Revised 
Statutes.  (Laughter.)  For  one  I  do  not  believe  it.  I 
have  been  absent  so  long  from  the  country  that  such 
practices  may  have  grown  up  and  I  not  know  it.  If 
there  are  any  such  men  I  do  not  know  who  they  are  —  if 
I  did  I  would  name  them.  I  judge  from  what  I  have 
heard  and  read  that  the  President  of  the  United  States 
knows  who  they  are,  and  if  he  does  I  here  and  now  call 
upon  him  to  name  them.  I  will  see  that  their  names  and 
their  cases  are  placed  in  the  hands  of  our  Committee  on 
Grievances  to  be  investigated  and  determined.  If  he  does 
not  know  their  names,  then  I  demand  that  he  shall  not 
say  any  such  thing  again.     (Applause.) 

I  do  not  know  how  long  the  Governor  is  going  to 
wait  (laughter),  but  I  have  got  various  other  matters  I 
am  perfectly  free  to  talk  about.  (Cries  of  "  Go  on.") 
Fifty-two  years  at  the  Bar  makes  a  man  a  free  lance  if  he 
never  was  one  before.  Well,  our  profession  which  we 
glory  in  so  much  has  been  made  the  target  for  all  kinds 
■  of  insidious  attacks  for  centuries,  but  it  has  stood  it 
pretty  well.  You  do  not  look  like  a  body  of  men  who 
have  been  persecuted  to  the  death  (laughter),  and  yet  all 
the  way  back  to  the  early  dawn  of  history  almost  the 
attacks  upon  lawyers  have  been  serious  and  determined. 
I  think  it  was  in  the  fifteenth  century  that  Jack  Cade  came 
into  London  with  his  army  from  Kent,  and  as  soon  as  he 
had  crossed  the  river  he  said,  "  Kill  all  the  lawyers,"  and 
said,  "  Some  go  to  the  Temple  and  tear  down  the  Inns  of 
Court,"  and  they  did  tear  them  down  and  burned  what 
remained  of  the  library  that  had  been  accumulated  up  to 
that  day.  Before  our  federal  constitution  was  made  we 
had  a  great  rebellion  in  Massachusetts,  Shay's  Rebellion, 
and  the  cry  then  was,  "  Close  the  courts."  Both  of  those 
bodies  of  men,  as  all  men  who  are  bent  upon  mischief  in 
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all  ages,  had  a  grudge  against  the  lawyers  and  the  courts. 
They  are  not  entirely  free  from  it  now.  The  spirit  of 
unrest  which  broods  over  the  country  to-day,  some  people 
think,  is  the  spirit  of  the  age,  or  a  twin  brother  of  the 
spirit  of  the  age.  I  do  not  think  so.  I  do  not  think  they 
are  any  more  alike  than  Hyde  and  Jekyll  are.  Well,  this 
spirit  that  broods  over  the  whole  country  is  very  sensitive 
about  the  lawyers  and  the  courts.  Whatever  crosses  their 
path  in  the  way  of  constitution  or  law  or  court  or  lawyer 
must  necessarily  be  decried.  They  do  not  say  "  kill  all 
the  lawyers ; "  they  do  not  say,  "  close  all  the  courts," 
as  was  said  in  the  fifteenth  century  and  in  the  eighteenth 
century,  but  they  say  "  kill  that  particular  judge  "  or  "  kill 
that  particular  lawyer."  It  does  not  seem  to  be  popular 
to  stand  up  for  constitutional  rights,  and  I  really  believe 
that  if  Daniel  Webster  were  to  appear  here  to-day  in  New 
York  and  were  to  argue  the  case  that  corresponds  most 
nearly  to-day  to  the  famous  case  that  he  argued  in  1818, 
that  there  would  be  found  very  severe  critics  of  him  and 
very  positive  censurers  of  him  in  all  ranks  of  society. 
Daniel  Webster  as  a  lawyer  and  a  defender  of  the  Con- 
stitution is  a  good  enough  model  for  me.     (Applause.) 

I  would  like  to  say  one  serious  word  before  the 
Governor  comes.  I  may  not  have  an  opportunity  again 
to  address  all  my  collected  brethren  of  the  whole  State 
of  New  York,  and  I  want  to  remind  you  that  we  have  a 
duty  besides  the  protection  of  our  clients  to  which  every 
one  of  us  was  sworn:  we  have  sworn  solemnly,  before 
we  could  be  admitted  to  the  ranks  of  the  profession,  that 
we  would  maintain  and  support  the  Constitution  of  the 
United  States  and  the  Constitution  of  the  State  of 
New  York.     (Applause.) 

Now,  if  the  Governor  stays  away  I  might  enter  upon 
a  general  constitutional  debate,  but  I  haven't  time  for 
3^ 
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that,  and  I  will  merely  state  two  things  to  which  we  are 
absolutely  bound  and  from  which  we  cannot  shrink,  no 
matter  whether  it  brings  upon  us  the  condemnation  of 
the  people,  the  press  or  the  president.  There  are  two 
cardinal  elements  of  our  constitutional  policy  to  which  we 
are  pledged,  and  one  is  that  the  balance  between  state 
and  nation  shall  be  preserved  as  it  was  settled  and  fixed 
by  the  founders  of  the  republic.  (Applause.)  The  other 
is  that  there  shall  be  no  confusion,  or  mutual  invasion  of 
the  three  departments  of  government,  executive,  legis- 
lative and  judicial.  (Applause.)  Gentlemen,  I  have  stated 
my  platform.  (Laughter.)  I  hope  it  is  one  that  is  broad 
enough  and  strong  enough  to  hold  you  all.  But  I  want 
to  reserve  something  for  the  Governor,  and  so  without 
taking  any  more  of  your  time  at  present  —  I  have  got 
plenty  of  the  same  material  left,  but  let  us  have  a  square 
deal.  (Laughter.)  They  tell  me  the  Governor  is  in  the 
building.  I  suppose  it  would  hardly  be  good  manners  in 
me  to  sit  down  until  he  comes  in,  but  I  will  give  the 
Governor  a  little  chance  to  rest  after  he  comes  in,  and  in 
the  meantime  I  will  call  upon  you  to  listen  to  a  few  words 
of  greeting  from  our  new  brother,  the  member  of  the 
New  York  State  Bar  Association  created  only  yesterday. 
He  does  not  look  like  a  picture  of  yesterday.  (Laughter.) 
The  Right  Honorable  James  Bryce.     (Applause.) 

Hon.  James  Bryce : 

Mr.  President,  Brethren  of  the  New  York  State 
Bar  Association,  Ladies  of  the  Bar  and  Gentlemen 
OF  THE  Bar. —  Mr.  Choate  has  thrown  upon  me  a  rather 
hard,  although  he  did  it  in  honeyed  words,  a  very  grave 
responsibility.  Personally  I  have  got  to  keep  the  machine 
running  until  the  Governor  comes.     (Laughter.)     You 
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are  naturally  impatient  for  his  arrival,  and,  consequently, 
Mr.  Choate  says,  I  have  got  to  amuse  you.  Now,  that  is 
a  very  great  responsibility.  I  very  much  prefer,  Mr. 
Choate.  the  other  responsibility  of  running  the  British 
Empire  (laughter),  because  I  think  during  the  next  two 
hours  the  sun  will  continue  its  usual  occupation  of  never 
setting  upon  the  British  Empire.  (Applause.)  He  has 
also  offered  me  a  great  temptation.  .  Mr.  Choate  has 
told  me  there  are  no  reporters  present.  Now,  was  there 
ever  a  greater  invitation,  a  more  audacious  invitation  to 
an  ambassador  to  be  indiscreet  than  that?  Mr.  Choate, 
I  can  tell  you,  never  accepted  those  invitations  when  he 
was  upon  our  side.     (Laughter.) 

Ladies  and  Gentlemen  of  the  Bar,  it  is  a  great  honor 
and  a  great  pleasure  to  be  among  you.  The  Bar  has 
always  seemed  to  me  to  be  one  of  the  closest  links  which 
bind  your  country  and  my  country  together.  There  has 
been  a  Bar  in  England  for  many  centuries,  and  when  your 
forefathers  settled  this  country  they  brought  noble  tradi- 
tions with  them.  And  those  traditions  have  grown, 
sprung  up  in  your  soil,  and  when  a  member  of  the  English 
Bar  comes  here  he  feels  himself  among  comrades  and 
friends.  (Applause.)  He  drops  into  your  courts  as  if  he 
were  one  of  yourselves,  he  knows  what  is  going  on,  and 
he  is  with  difficulty  restrained  from  taking  the  responsible 
position  of  amicus  curiae.  (Applause.)  And  I  can  assure 
you  that  when  your  late  ambassador  was  in  our  country, 
my  country,  although  he  was  everywhere  the  most  wel- 
come of  guests,  and  although  he  still  holds  and  always 
will  hold  so  long  as  we  live  a  chosen  corner  in  our  hearts 
(applause),  he  was  nowhere  more  heartily  welcome  than  in 
the  gathering  of  the  English  Bar.  We  were  proud  of  him, 
gentlemen,  as  we  are  proud  of  those  great  luminaries  of 
your  jurisprudence  who  have  sustained  the  ancient  tradi- 
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tions  of  the  jurisprudence  that  is  common  to  both  our 
countries.     (Applause.) 

Ladies  and  gentlemen,  I  have  been  invited  to  say  a  few 
words  to  you  upon  a  very  serious  subject,  namely,  the 
relations  of  the  Bar  and  the  Bench.  Of  the  Bar  I  will 
only  say  this :  That  I  gather  from  what  Mr.  Choate  said 
that  what  used  to  happen  to  us  at  the  Bar  sometimes 
happens  here,  namely,  an  inadequate  appreciation  of  our 
lawyers.  We  were  not  always  in  England  valued  as  we 
deserved  to  be.  We  were  there  also  the  target  of 
a  good  deal  of  misrepresentation  and  satire,  and 
we  had  to  console  ourselves  by  a  contemplation 
of  our  own  virtues  and  the  virtues  of  other  members 
of  our  profession.  That  we  did,  and  I  am  happy  to  say 
that  in  England  we  had  always  that  same  spirit, —  the 
strong  professional  feeling  and  happy  comradeship  which 
belongs  to  the  Bar  in  the  United  States.  The  habit  of 
strife  in  which  we  lived,  defending  to  the  best  of  our 
power  and  all  our  fighting  gifts  the  interests  of  our 
clients  had  no  result  except  to  produce  brotherly  love 
and  kindness  among  the  members  of  the  Bar  themselves. 
(Applause.) 

If  I  am  to  speak  of  the  Bench  I  should  like  to  say  that 
nothing  has  ever  more  convincingly  struck  me  as  char- 
acteristic of  the  unity  of  spirit  and  custom  between  the 
Bar  of  England  and  the  Bar  of  the  United  States  than  the 
fact  that  we  and  you  both  take  our  judges  from  among 
the  members  of  the  Bar.  That  is  by  no  means  a  universal 
custom.  I  think  we  are  almost  the  only  people  in  the 
world  that  do  it.  In  Mohammedan  countries,  as  you 
know,  they  have  no  Bar  at  all.  The  only  idea  they  have 
of  the  Bar  is  the  witnesses  who  are  paid,  and  that  descrip- 
tion corresponds  not  to  our  own  profession,  but  to 
another    very    respectable    profession    which    in    these 
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scientific  days  has  reached  large  proportions.  But  in 
France  and  in  Germany  and  in  most  countries  of  the 
world  the  judges  are  not  taken  from  the  Bar,  with  rare 
exceptions,  but  are  specially  trained  for  the  judicial  pro- 
fession, considered  as  a  separate  career  in  life.  I  suppose 
that  nations  like  France  and  Germany  have  some  good 
reason  for  their  practice.  I  suppose  they  think  that  a 
higher  degree  of  impartiality  is  cultivated  and  secured  by 
taking  the  judges  from  those  who  had  never  had  the  prac- 
tice of  advocacy.  Personally,  gentlemen,  I  have  a  doubt 
if  that  is  a  well-founded  belief.  We  think  in  England,  and 
I  suppose  you  think  here,  that  both  the  Bench  and  the 
Bar  gain  very  much  from  the  fact  that  all  the  judges 
have  at  one  time  been  members  of  the  Bar.  We  think 
we  gain  in  that  because  a  member  of  the  Bar  learns  to 
get  both  sides  of  the  case ;  he  is  alternately  counsel  for  the 
plaintiff  and  counsel  for  the  defendant;  he  is  alternately 
a  prosecutor  and  a  defender  of  an  accused  person,  and  he 
gets  into  the  habit  of  looking  at  both  sides  of  a  case  and 
always  anticipates  what  the  other  side  will  say.  Surely 
that  is  a  far  better  discipline  and  a  fine'r  way  of  producing 
an  ultimate  impartial  habit  of  mind  which  canvasses  both 
sides  alike  than  the  habit  of  giving  a  man  no  opportunity 
of  knowing  both  sides  at  the  same  moment.  (Applause.) 
Is  it  not  also  an  advantage  that  the  judge,  remembering 
his  day  at  the  Bar,  understands  what  are  the  little  devices 
and  justifiable  arts  by  which  the  counsel  endeavors  to 
show  the  strong  points  of  his  own  case  and  conceal  the 
weak  ones !  We  have  a  proverb  in  England  that  no  man 
makes  so  good  a  gamekeeper  as  a  man  who  has  been 
a  poacher.  (Laughter.)  Do  we  not  gain  a  wider  and  a 
keener  and  a  closer  knowledge  of  human  nature,  which 
after  all  is  the  greatest  thing  a  barrister  requires  to  know, 
—  do  we  not  get  a  greater  and  purer  knowedge  of  human 
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nature  if  we  have  been  in  the  habit  of  coming  closely  into 
contact  with  our  clients  and  seeing  the  whole  case  from 
the  client's  side  as  well  as  the  side  of  the  Bench?  These 
arguments  are  to  our  English  view  conclusive  in  favor  of 
your  method  and  ours.  I  think  I  should  like  to  add  that 
we  believe  nothing  does  more  for  the  good  conduct  of 
business,  for  the  rapid  progress  of  suits,  for  the  fair 
hearing  of  a  case  and  giving  every  aspect  of  it  a  chance 
as  a  fellow  feeling  and  a  sense  of  mutual  confidence 
between  the  judges  and  the  benchers.  (Applause.)  The 
more  the  judge  feels  that  he  still  maintains  an  interest  in 
his  former  profession,  the  better  are  the  terms  on  which 
he  stands  at  the  Bar,  the  more  willing  is  he  to  g^ve  a 
reasonable  confidence  to  a  counsel  that  he  will  not  abuse 
his  position  and  the  more  willing  is  the  counsel  to  take 
an  interest  in  the  Bench. 

I  must  confess,  gentlemen,  when  I  am  enumerating 
these  advantages  of  our  system  as  I  have  been  asked  to 
do  to-night,  I  am  bound  to  say  that  there  is  one  merit 
which  is  not  so  completely  attained  as  might  be  expected. 
It  is  reported  of  a  well-known  and  experienced  English 
practitioner,  that  when  he  was  asked  what  was  the  highest 
virtue  a  judge  can  have,  he  answered  in  one  word  —  I 
have  no  doubt  what  your  answer  would  be  —  he  said  the 
highest  virtue  of  a  judge  is  "  Silence.''  (Applause.)  Well. 
I  would  like  to  say  I  am  going  to  be  a  little  indiscreet 
about  my  own  country.  I  am  sorry  to  say  that  is  a  virtue 
which  English  judges  do  not  always  attain.  I  have  no 
doubt  in  this  new  continent  everything  is  better,  but  I 
remember  an  anecdote  of  a  very  successful  English 
counsel  who  was  elevated  to  the  Bench  as  Chief  Justice 
of  one  of  the  divisions  of  our  courts.  He  was  a  very  good 
fellow.  He  had  been  a  very  successful  counsel,  but 
he   did  not   make  a  very  good  judge   because  he  was 
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always  interrupting  counsel  and  after  he  had  been  on  the 
Bench  for  about  three  months  the  question  was  put  to  a 
very  well-known  counsel  of  those  days,  Mr.  Sergeant 
Ballentine,  who  had  at  that  time  at  the  Bar  the  unique 
distinction  of  supplying  to  a  greater  degree  than  anyone 
else  the  want  of  knowledge  of  law  by  a  very  profound 
knowledge  of  human  nature.  (Laughter.)  Ballentine 
remarked  when  he  was  asked  whether  so  and  so  was  not 
making  a  very  good  judge,  "  With  a  little  experience  he 
will  make  the  worst  judge  on  the  Bench."  (Laughter.) 
I  remember  a  case  of  another  famous  judge, —  I  hope  I 
may  bt  pardoned  for  giving  you  these  reminiscences  of 
old  English  days  at  the  Bar, —  I  remember  another 
famous  English  judge  who,  although  he  did  not  interrupt, 
in  the  common  sense  of  the  word,  was  a  little  too  fond  of 
lecturing  upon  the  law  from  the  Bench.  He  was  one  of 
the  greatest  of  all  our  legal  intellects  and  I  think  the 
finest  arguer  of  cases  that  the  English  Bar  has  known  for 
the  last  seventy  years.  The  man  was  the  most  complete 
impersonation  of  pure  reasoning  and  pure  logic  applied 
to  the  argument  of  a  case.  That  was  the  late  Lord  Justice 
Mellish.  After  he  was  dead,  it  was  said  of  Lord  Justice 
Mellish,  by  a  colleague  and  friend  who  had  sat  with  him 
on  our  Court  of  Appeals,  that  Mellish  had  every  virtue 
of  a  judge  but  one :  he  never  could  be  got  to  understand, 
when  he  was  arguing  with  counsel  and  putting  difficulties 
to  him  and  explaining  his  own  view,  that  it  was  the  busi- 
ness of  a  counsel  not  to  be  convinced.     (Laughter.) 

Now,  ladies  and  gentlemen,  I  hope  that  I  have  suc- 
ceeded, if  there  were  any  doubts  in  your  minds,  in 
convincing  you  that  all  is  for  the  best  as  regards  the  rela- 
tion of  the  Bar  and  the  Bench,  and  I  think  we  may  fairly 
say  when  we  look  at  the  Bar  of  England  and  the  United 
States  and  at  the  Bench  in  those  two  countries  and  the 
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magnificent  series  of  men  of  the  highest  genius  who 
have  illumined  our  Bench,  who  have  built  up  the 
majestic  fabric  of  the  common  law  of  England  and 
who  have  developed  and  expanded  and  I  may  say 
almost  created  your  Constitution,  I  think  I  may  say 
that  the  plan  of  taking  the  judges  who  expound  the 
Constitution  from  the  Bar  has  been  a  conspicuous 
success.  (Applause.)  Nowhere  in  the  world  has  the 
Bar  been  so  influential  in  public  life  as  it  is  in  England  and 
as  it  is  in  America.  Nowhere  in  the  world  is  the  bench 
more  respected  than  it  is  in  England  and  than  it  is  in 
America.  May  this  feeling  be  long  maintained.  May  the 
Bar  always  maintain  that  acuteness,  ingenuity,  that 
loyalty  to  its  clients  and  that  courage  in  defending  its 
clients  which  the  Bar  of  England  and  the  Bar  of  America 
have  shown.  May  the  Bench  in  England  and  America 
always  maintain  that  impartiality  and  dignity  which  has 
added  lustre  to  its  learning  and  its  talent,  and  may  the 
happy,  friendly  relations  that  have  distinguished  the 
relative  position  of  the  Bar  and  the  Bench  in  both  our 
countries,  may  they  always  remain  to  enlarge  the  pleasure 
which  our  profession  gives,  and  to  subserve  the  great  end 
of  justice  to  which  our  profession  is  given.     (Applause.) 

Governor  Hughes  here  entered  the  room. 

President  Choate: 

Gentlemen. —  It  is  only  fair,  as  I  have  been  talking 
against  time  until  the  Governor  should  arrive,  that  I 
should  tell  him  before  I  present  him  to  you  what  has  been 
going  on.  This,  if  your  Excellency  please,  is  a  body  of 
very  hard-working  men.  (Laughter.)  They  have  been 
hard  at  it  night  and  day  for  the  last  forty-eight  hours,  busy 
reforming  the  law  and  reforming  themselves  and  they 
have  come  here  to-night  greatly  with  the  view  of  being 
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amused.  As  the  dinner  is  over  they  are  in  a  condition  in 
which  they  are  ready  for  anything.  (Laughter.)  If  you 
want  to  scold  them  they  are  in  a  condition  to  bear  that 
admirably  well.  I  advised  the  Ambassador,  who  has  just 
taken  his  seat,  to  forget  that  he  was  an  Ambassador  and 
only  speak  as  a  brother  lawyer,  and  he  did  it  with  won- 
derful success.  (Applause.)  What  he  laid  aside  I  do  not 
know  exactly.  When  I  was  coming  over  on  the  steamer 
there  was  an  Englishman  and  his  boy  on  board  and  the 
father  pointed  me  out  to  the  boy  as  an  ambassador  and 
the  boy  said,  "  Papa,  what  is  an  Ambassador?  "  "  Well,"^ 
said  the  papa,  "  an  Ambassador,  why,  an  Ambassador 
is  a  man  who  exercises  ambassadorial  functions.'^ 
(Laughter.)  If  I  could  in  the  same  way  advise  you  to 
lay  aside  your  gubernatorial  functions  for  the  moment 
you  would  understand  better  than  I  what  I  mean. 
(Laughter,)  Only  if  you  could  for  just  fifteen  minutes 
forget  all  about  being  a  Governor  and  whatever  else  is 
likely  to  happen  to  you  (laughter),  only  let  that  merry 
twinkle  in  your  eye  be  seen  and  follow  its  lead  out  to  its 
logical  conclusion,  I  am  sure  you.  will  have  a  very  great 
success.  I  myself  am  a  great  believer  in  twinkles.  That 
twinkle  of  yours,  Governor,  is  worth  a  million  votes 
anywhere.  (Laughter  and  applause.)  One  serious  word. 
A  great  statesman  said  not  long  ago  that  the  balance 
between  our  two  constitutions,  State  and. federal,  is  in 
danger  of  being  upset  by  a  failure  on  the  part  of  the 
States  to  exercise  their  proper  functions.  Well,  I  did  not 
quite  believe  it  when  he  said  it.  But  Governor  Hughes 
has  demonstrated  that  so  far  as  the  State  of  New  York 
is  concerned  the  balance  is  not  going  to  be  destroyed  in 
any  such  way  and  New  York  is  ready  at  all  times  to  take 
care  of  itself.  (Applause.)  Gentlemen,  I  have  the  great 
honor  of  presenting  to  you  Governor  Hughes.     He  has 
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been  reviewing  the  State  troops  in  Brooklyn:  here  is 
something  equally  worthy  of  his  review.     (Applause.) 

Governor  Hughes : 

Mr.  President,  gentlemen  and  ladies,  and  I  may  say 
old  friends  of  the  Bar  of  New  York  (applause),  I  come 
here  from  the  glories  and  horrors  of  war  as  exemplified 
by  the  National  Guard,  enjoying  great  pleasure  in  taking 
part  in  this  peace  conference.  I  have  stripped  myself  of 
the  robes  of  authority  as  commander-in-chief  and  I  am 
here  subject  to  the  good-natured  and  even  cynical  allu- 
sions of  him  before  whose  brilliancy  of  wit  princes  veil 
their  faces.  (Laughter  and  applause.)  I  thought  I  was 
a  lawyer  before  I  became  Governor,  but  since  I  have 
become  Governor  I  do  not  know  whether  I  am  a  lawyer 
or  not.  (Laughter.)  I  am  conscious  of  practicing  law 
on  a  large  scale,  and  if  you  were  to  visit  me  in  the  holy 
of  holies,  behind  the  veil  in  the  governmental  chamber, 
you  would  find  me  surrounded  with  law  books  and  stat- 
utes without  number,  vainly  endeavoring  to  find  out 
what  it  is  all  about.  The  New  York  State  Bar  Associa- 
tion used  to  lead  a  simple  life.  (Laughter.)  It  was  con- 
tent with  the  mildest  of  revels  at  Albany,  and  there, 
under  the  aegis  of  governmental  authority,  a  few  mem- 
bers mainly  from  the  up-country  met,  and  it  seemed  to 
me  their  chief  business  was  getting  next  to  the  Court  of 
Appeals.  (Laughter.)  Now,  with  a  metropolitan  Presi- 
dent and  a  world  outlook,  they  have  yielded  to  metropoli- 
tan seductions  and  they  will  go  home  wiser,  albeit  poorer 
men.  (Laughter.)  Yet  I  am  very  glad  that  this  meeting 
had  a  setting  fitting  for  the  very  important  addresses  that 
have  been  delivered  before  it.  I  was  glad  that  there 
could  be  a  meeting  in  the  city  of  New  York  with  sur- 
roundings worthy  of  that  great,  profound  and  philosophi- 
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cal  address  on  legislation  which  you  had  the  pleasure  of 
listening  to  yesterday  from  Ambassador  Bryce.  (Ap- 
plause.) That  subject  is  one  very  close  to  my  heart. 
The  evils  of  special  legislation  in  this  State  have  figured 
largely  in  the  annals  of  this  Association,  and  resolutions 
have  been  passed  by  lawyers  in  a  body,  who  then  pro- 
ceeded in  detail  to  assault  the  Legislature  and  Governor 
for  special  bills.  I  went  to  Albany  with  some  prepos- 
session against  the  seemingly  unnecessary  legislatioil  with 
regard  to  matters  which  were  hardly  worthy,  as  I  thought, 
of  the  attention  of  the  people's  representatives.  I  have 
not  lost  all  that  prepossession,  only  like  some  who  have 
been  placed  in  a  position  where  they  have  had  reason  to 
take  account  of  disasters  and  misfortunes,  I  know  a  little 
more  than  I  did  about  it.  The  trouble  is  that  we  have,  all 
through  this  State,  a  seething  mass,  with  no  part  of  it 
quiet,  with  all  parts  of  it  insistent,  and  with  each  distinct 
part  represented  by  capable  lawyers  intent  upon  getting 
something  for  their  conimunity  which  they  think  that 
community  needs,  without  reference  to  any  needs  of  the 
State  at  large.  So  they  march  on  Albany  where,  after 
meeting  the  slight  hurdles  and  obstructions  of  legisla- 
tive committees,  and  the  more  severe  obstacles  of  the 
Legislature  as  a  whole,  they  finally  charge  foot,  horse 
and  dragoons  upon  the  single  occupant  of  the  Executive 
Chamber.  I  do  not  know  whether  my  good  friend, 
Judge  Woodward,  is  here  to-night,  but  there  was  a  touch 
of  pathos  in  his  recent  address  when  he  reflected  on  the 
few  bills  that  the  courts  had  been  allowed  to  kill  and  the 
greater  freedom  of  the  Executive.  (Laughter.)  He 
recounted  the  number  of  laws  which  through  a  period  of 
years  had  been  weighed  in  the  balance  and  found  wanting 
in  the  courts,  and  then  he  made  the  array  of  startling 
statistics  to  show  that  the  real  enemy  of  the  popular  will 
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was  not  the  court,  but  it  was  the  Executive.  (Laughter.) 
Now,  with  regard  to  this  matter,  I  find  that  special  Icgfis- 
lation  has  a  prolific  progeny.  One  bill  stating  in  detail 
what  a  particular  community  shall  have,  in  the  course  of 
years  breeds  easily  a  dozen  with  regard  to  the  same 
necessities  of  that  community.  We  find,  for  example, 
that  so  intent  are  the  people  of  one  county  on  safeguard- 
ing their  local  institutions  and  erecting  all  manner  of 
fences  for  particular  local  authority,  that  nothing  can  be 
done  in  that  community  to  enable  them  to  have  a  free 
course  with  regard  to  some  matter  which  seems  for  the 
moment  exigent  without  a  special  bill;  and  so  it  is 
not  because  the  lawyers  in  these  various  places  are  desir- 
ous of  adding  needlessly  to  the  statute  books,  but  because 
they  find  in  the  statute  such  a  lot  of  petty  restrictions 
upon  local  government  that  they  cannot  attain  their  point 
without  some  further  legislation.  Proceeding  along  the 
line  of  least  resistance  they  try  it  here  this  year  and  there 
the  next  year  and  there  the  following  year,  and  the  result 
is  a  constant  effort  to  escape  the  fetters  which  have  once 
been  tightly  bound  around  the  local  institutions  of  the 
people.  Now,  I  believe  most  thoroughly  that  there  is 
only  one  way  to  escape  this.  It  may  not  be  a  remedy 
that  can  bie  readily  acquired,  it  may -take  time  to  bring 
about  such  a  reform,  but  I  should  say  that  the  simplest 
sort  of  a  charter  should  be  granted  in  local  communities 
which  would  give  the  outlines  of  the  government  neces- 
sary for  the  protection  of  their  citizens  and  that  the  rest, 
with  all  the  multiplicity  of  detail,  should  be  taken  out  of 
the  legislature  of  the  State  and  submitted  to  the  local 
constituency,  who  should  determine  the  details  of  their 
administration.  (Applause.)  We  had,  a  while  ago,  an 
attempt  at  a  uniform  charter  for  second-class  cities,  and 
it  was  no  sooner  under  way  than  forthwith  there  g^athered 
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about  it  a  host  of  little  laws  defining  in  minute  particular 
the  needs  of  special  communities.  For,  whatever  may  be 
said  in  resolutions  of  the  Bar  Association,  I  am  convinced 
that  the  different  communities  of  this  State  believe  that 
they  have  difficulties  special  to  themselves,  and  in  some 
way  or  other  they  will  get  the  authority  which  they  think 
they  need  in  accordance  with  their  traditions  and  adapt 
their  administration  to  the  exigency  of  their  particular 
cases,  and  either  we  shall  have  special  legislation  with  the 
idea  that  the  Legislature  should  grant  every  particular 
power  that  may  be  required,  or  we  shall  have  a  system  of 
general  charters  and  general  schemes  of  local  authority 
and  let  the  people  fill  it  in  and  let  the  -people  take  the 
responsibility  of  seeing  that  their  local  government  is 
well  administered.  Of  course,  there  are  bounds  that  can 
be  set,  and  so  far  as  it  has  lain  in  my  power  they  have 
been  set.  For  example,  we  have  a  Court  of  Claims  with 
jurisdiction  of  matters  affecting  the  State, — claims  against 
the  State.  Now,  we  do  not  pass  special  bills  to  enlarge 
the  jurisdiction  of  the  Court  of  Appeals  to  affect  par- 
ticular cases,  we  do  not  enlarge  the  jurisdiction  of  the 
City  Court  of  New  York  to  bring  a  particular  claimant 
tmder  its  authority,  but  we  have  shoals  of  bills  enlarging 
the  jurisdiction  of  the  Court  of  Claims  to  try  the  case  of 
A,  B  and  C.  I  believe  I  have  vetoed  them  all,  possibly 
a  few  in  the  early  neophyte  days  of  the  administration, 
before  I  really  understood  what  the  enormity  of  the  thing 
might  be,  got  through,  but  it  has  seemed  to  me  an  iniqui- 
tous thing  that  a  man  who  had  a  friend  in  the  Legislature, 
or  some  particular  means  of  enforcing  his  demand, —  that 
is,  to  the  extent  of  obtaining  legislative  action, —  would 
have  an  act  empowering  the  Court  of  Claims  to  hear  him, 
while  another  poor  fellow  that  did  not  know  anybody,  and 
was  without  means  to  establish  his  right  of  the  same  sort. 
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should  have  no  recognition.  And  so  I  have  said :  "  If  the 
jurisdiction  of  that  court  is  too  limited,  extend  it  by  a  gen- 
eral law  that  you  think  should  cover  proper  cases  or  classes 
of  cases  or  should  be  within  its  purview,  and  establish 
your  general  lines,  and  then  do  not  transcend  them  for 
the  benefit  of  any  particular  individual/'  (Applause.) 
Now,  there  are  some  here  who  do  not  applaud  that  senti- 
ment, because  I  have  had  correspondence  with  them 
within  the  last  week.  (Laughter.)  Then,  again,  we 
have  claims  against  the  city  and  special  bills  enlarging 
the  jurisdiction  of  the  city  boards  to  give  relief  in  equi- 
table cases,  and  they  come  up  to  me  with  appeals  in  par- 
ticular cases  which  would  certainly  move  any  man  to  con- 
sideration and  sympathy,  but  the  same  doctrine  applies. 
If  this  city  has  not  jurisdiction  to  deal  with  claims  suf- 
ficient for  the  purpose,  give  it  to  the  city,  and  when  you 
have  made  your  line  as  you  think  it  should  be  drawn, 
then  stick  to  it  and  do  not  give  Mr.  A  any  partiality,  or 
show  any  consideration  for  Mr.  B,  because  he  has  a  friend 
in  the  Legislature.  (Applause.)  Then,  of  course,  in  the 
Legislature,  which  is  full  of  human  beings,  (laughter) 
good  men, —  I  will  say  a  word  about  that  in  a  minute, — 
when  they  sit  around  the  table  in  a  committee  it  is 
the  most  natural  thing,  one  not  knowing  what  the 
other  fellow's  bill  amounts  to,  and  he  not  knowing 
what  the  first  man's  amounts  to,  to  make  some  kind  of  a 
deal,  and  then  the  bills  coine  up  to  the  poor  Governor, 
who  does  not  know  a  thing  about  either  case,  and  he  has 
either  to  let  them  all  go  through  or  invoke  a  general 
principle  and  stop  the  flood.  I  was  going  to  say  some- 
thing about  the  members  of  the  Legislature,  but  a  chance 
remark  led  me  to  suppose  you  have  upheld  the  Constitu- 
tion here.  (Laughter.)  I  suppose  you  have  got  all  our 
institutions  which  we  love  defended  so  that  there  is  no 
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danger  of  successful  attack,  and  that  the  deliberations  of 
the  last  forty-eight  hours  have  tended  to  erect  gigantic 
bulwarks  for  all  we  hold  precious.  But  I  want  to  say  this : 
I  believe  that  the  men  in  the  Legislature  are  fairly  repre- 
sentative, with  few  exceptions,-  of  the  men  in  the  com- 
munity. That  may  not  apply  in  some  cases  which  will  be 
readily  brought  to  your  attention,  but  take  it  with  a  fair 
view  and  a  decent  estimate  of  the  average  of  mankind  and 
you  will  not  spend  your  time  in  cynical  talk  about  the 
degradation  of  our  representative  Assembly.  (Applause.) 
They  are  men  subject  too  frequently  to  obligations,  sub- 
ject constantly  to  appeal,  who  in  very  large  numbers  are 
desirous  of  doing  the  best  they  can  for  the  State.  It  was 
a  shock  and  libel  that  was  perpetrated  innocently  on  one 
of  them  by  a  member  of  my  official  family.  A  man  came 
in  the  Executive  Chamber  one  day  when  the  room  was 
full  of  people,  without  any  introduction ;  there  being  for 
the  moment  a  wait,  he  approached  the  desk  and  sat  down 
by  me.  He  said,  "  I  want  to  lodge  a  complaint  against 
the  conduct  of  Auburn  prison."  I  looked  at  him  and  I 
said,  "When  did  you  get  out?"  (Laughter.)  He  said, 
"Yesterday."  "How  long  had  you  been  in?"  "Two 
years."  "What  for?"  "Aiding  an  escape."  "Were 
you  guilty?"  "Yes."  "What  were  you  doing  before 
that?  "  "  Well,  I  was  out  for  a  couple  of  years."  "  Had 
you  been  in  before?  "  "  Yes."  "  What  was  that  for?  " 
"  Burglary."  "  Were  you  guilty  ?  "  "  Yes."  "  How 
long  had  you  been  in?  "  "  Ten  years."  I  said,  "  Have 
you  spent  twelve  years  out  of  the  last  fourteen  in  a  State 
prison?"  He  said,  "Yes."  "You  got  out  yesterday 
and  came  here  at  once  to  lodge  a  complaint?  "  "  Yes." 
"  What  is  it  ?  "  Then  he  went  on  and  unfolded  his  par- 
ticular complaint.  When  he  got  through  and  left  me  I 
called  for  the  gentleman  who  in  an  affable  but  entirely 
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firm  way  is  supposed  to  protect  the  Executive,  and  I  said, 
"  How  does  it  happen  that  a  man  who  has  just  got  out  of 
State  prison  can  walk  right  in  to  the  Executive  Chamber 
and  without  any  introduction  come  and  sit  with  me  when 
here  is  a  room  full  of  people  with  appointments  demand- 
ing an  opportunity?"  "  Why,"- he  said,  "that  man  a 
convict?  I  thought  he  was  an  Assemblyman."  (Laugh- 
ter.) It  was  a  most  shocking  libel.  The  great  difficulty 
is  this :  Each  man  comes  to  the  Legislature  as  a  represent- 
ative of  his  community,  desirous  to  do  something  for  that 
community,  and  there  is  some  particular  bill  which  has 
been  talked  about  in  the  campaign,  or  it  may  be  a  number 
of  measures  which  are  deemed  important  for  that  con- 
stituency which  it  is  his  business  to  urge,  and  he  owes  it 
to  his  community  to  urge  them,  and  no  one  can  find  fault 
with  him  as  a  representative  of  that  community  for  doing 
his  best  to  put  them  through.  And  thus  we  have  an  ava- 
lanche of  measures  having  reference  exclusively  to  par- 
ticular communities  and  not  as  much  thought  about  the 
needs  of  the  State  at  large  as  we  could  have  were  there 
an  extension  of  the  functions  of  local  government  and  a 
•concentration  of  local  responsibility  through  such  statutes 
as  I  have  indicated.  (Applause.)  Now,  local  govern- 
ment is  at  the  foundation  of  all,  and  we  never  want  to 
put  the  State  in  interference  with  local  concerns  when 
they  are  adequate,  when  the  people  are  able  under 
proper  schemes  of  legislation  to  attend  to  them  them- 
selves. You  cannot  expect  government  in  a  democracy 
to  realize  its  ideals,  or  the  concerns  of  a  free  people  to 
have  the  attention  they  deserve  unless  in  each  community 
the  people  are  alive  to  their  rights  there  and  insist  upon 
them  under  laws  that  give  them  power  to  carry  out  their 
will.     (Applause.) 

My  friends,    I   have  visited   a   great   many  organiza- 
tions   in    this    State,    but    there    is    none    with    whose 
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members  I  come  in  such  close  fellowship  and  with 
such  a  feeling  of  cordial  sympathy  as  the  members  of 
the  Bar.  We  are  not  here  to-night  to  take  pride  in  the 
wealth  that  has  been  amassed  by  any  of  the  more  for- 
tunate of  our  membership,  still  less  are  we  here  to  take 
pride  in  the  cunning  that  has  been  shown  in  the  course 
of  the  conduct  of  professional  work.  When  we  meet 
together  in  these  representative  assemblies  we  put  behind 
us  everything  that  suggests  what  is  sordid  or  base  or  belit- 
tling, and  we  center  our  attention  on  the  aims  of  the  pro- 
fession which  dignified  the  decadent  days  of  the  Roman 
Empire,  of  the  profession  which  has  been  the  right  arm 
of  liberty,  of  the  profession  upon  whose  public  spirit  we 
must  depend  if  the  institutions  of  this  country  are  to  be 
perpetuated.  (Applause.)  I  look  upon  the  members  of 
the  Bar  as  the  natural  auxiliary  of  government.  They 
are  trained,  they  are  experts,  and  they  should  evidence 
constantly  in  their  practice  and  in  all  the  opportunities  for 
public  service  that  are  presented  that  independence  of 
character  and  that  intellectual  integrity  which  always  goes 
in  the  estimate  of  the  profession  with  the  good  lawyer. 
(Applause.)  We  all  differ  as  to  particular  matters,  even 
the  Judges  differ.  (Laughter.)  I  would  not  care  to 
hear  the  criticism  of  any  nisi  prius  Justice  here  upon  the 
decisions  of  the  Appellate  Division,  or  the  Justices  of  the 
Appellate  Division  on  the  decisions  of  the  Court  of 
Appeals,  or  the  Judges  of  the  Court  of  Appeals  upon  the 
decisions  of  even  the  United  States  Supreme  Court  where 
that  is  the  court  of  last  resort  in  cases  arising  within  the 
State ;  but  however  we  may  differ  either  at  the  Bar  or  on 
the  Bench,  there  is  just  one  thing  that  commands  respect, 
and  nothing  else  does.  You  may  heap  your  fees  upon  fees 
and  become  rich  beyond  the  dreams  of  avarice,  but  you 
32 
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cannot  get  the  respect  of  the  Bar  unless  you  have  integ- 
rity and  independence  of  character  and  stand  for  what 
you  believe,  unpurchasable ;  willing  to  be  loyal  to  your 
client,  but  unpurchasable  because  there  is  an  individu- 
ality and  there  is  a  worship  of  the  ideal  within  you  which 
nothing  material  can  ever  buy  or  corrupt.  (Applause.) 
So  it  is,  my  friends,  that  I  like  to  come  to  meetings  of 
lawyers  where  the  difficulties  and  the  inconsistencies  of 
particular  cases  are  forgotten,  where  the  ambitions  that 
are  bound  up  in  the  pursuit  of  petty  aim  are  no  longer 
thought  of,  and  where  we  all  manifest  that  spirit  of  con- 
servation which  is  essential  to  the  maintenance  of  the 
dignity  of  the  Bar,  that  spirit  which  at  all  times  stands 
for  the  individual  character  and  strength  of  honest  and 
intellectual  work,  the  strength  of  independence  before 
court  or  people,  that  independence  upon  which  every- 
thing in  a  free  country  must  at  last  depend.     (Applause.) 

The  President: 

Gentlemen. —  I  give  you  the  next  toast,  the  Court  of 
Appeals,  the  last  ditch  in  which  we  have  all  died 
(laughter),  but  have  come  to  life  again  to  praise  and 
glorify  the  undertakers  who  have  shrouded  and  buried  us. 
I  call  upon  one  of  the  most  potent  of  those  undertakers, 
Mr.  Justice  Werner,  to  respond  to  this  toast. 

Judge  Werner : 

Mr.  Toastmaster  Ladies  and  Gentlemen  of  the 
State  Bar  Association. —  Whenever  I  attend  an 
important  function  like  this  and  look  on  lean,  hungry 
and  anxious,  while  those  around  me  are  feasting  on  the 
grape  juice  and  fat  of  the  land,  I  think  of  that  good  old 
colored  preacher  whose  congregation  was  not  par- 
ticularly distinguished  for  wealth  or  liberality.     He  had 
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Struggled  with  the  vicissitudes  of  his  place  until  patience 
had  ceased  to  be  a  virtue,  and  one  Sunday  morning  he 
said  to  his  congregation,  "  Now,  brethren,  if  I  could 
preach  here  and  board  in  heaven  I  am  sure  you  would  be 
much  better  satisfied  with  my  preaching,  and  I  know  I 
would  be  very  much  better  satisfied  with  my  board." 
(Laughter.)  The  small  boy  who  defined  income  as  a 
yearly  tax  was  wiser  than  he  knew;  he  not  only  stated  a 
definition  that  admirably  fitted  the  case,  but  one  that 
very  accurately  described  the  venerable  toast  which  has 
been  assigned  to  me.  It  may  interest  some  of  you  to 
know  by  what  vagary  of  fortune  I  have  been  thrust  into 
the  limelight  of  this  occasion.  As  some  of  you  may  have 
observed  none  of  my  seniors  are  here.  On^  of  my  asso- 
ciates is  here  looking  on  with  a  bland  indifference  that  may 
indicate  perfect  digestion  or  total  depravity.  (Laughter.) 
Possibly  both,  for  it  is  said  that  the  combination  ia  not 
extinct  even  in  judicial  circles.  The  process  by  which  I 
have  been  inflicted  upon  you  as  the  vicarious  offering  of 
the  Court  of  Appeals  is  both  simple  and  effective.  I 
understand  it  was  virtually  borrowed  from  an  early  case 
in  which  the  clerk  of  the  court  had  made  the  mistake  of 
empaneling  thirteen  jurors.  The  presiding  judge,  with 
conspicuous  judicial  acumen,  that  is  what  we  call  it  in  the 
western  part  of  the  State,  discovered  the  mistake  in  time 
to  prevent  a  mistrial,  and  he  directed  the  foreman  to 
excuse  one  of  the  thirteen.  The  foreman  arose, 
bowed  his  acknowledgment  and  promptly  excused  him- 
self. (Laughter.)  My  associates  have  sought  to  improve 
upon  this  method  of  personal  elimination  by  adding  a 
process  of  substitution  which  if  not  equally  logical  is  at 
least  quite  as  effective.  Under  one  of  our  unwritten  rules 
all  motions  addressed  to  the  discretion  of  the  court  are 
primarily  assigned  to  the  judges  in  the  order  of  their 
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juniority.  At  the  time  when  the  motion  for  the  selection 
of  a  victim  for  this  occasion  was  under  consideration  I 
happened  to  be  the  only  junior  within  the  danger  zone 
and  was  elected.  (Laughter.)  That  is  why  I  am  here. 
The  reason  for  this  rule  has  never  been  made  public, 
but  I  violate  no  confidence  in  saying  that  it  is  quite  as 
indefensible  as  many  other  judicial  edicts  from  which 
there  is  no  redress  except  an  appeal  to  that  popular  but 
unappreciable  tribunal  which  I  have  seen  represented  here 
to-night.  (Laughter.)  Perhaps  I  should  add  that  there 
is  one  exception  to  the  rule  of  which  I  have  spoken,  and 
that  is  in  relation  to  motions  for  reargument.  There  was 
a  time  when  the  fate  of  such  motions  was  so  delight- 
fully uncertain  that  many  a  credulous  practitioner 
believed  they  were  always  decided  by  the  whole  court. 
(Laughter.)  In  recent  years,  however,  the  disposition  of 
these  applications  have  been  so  uniformly  steady  and 
certain  as  to  lead  to  the  more  reasonable  belief  that  this 
part  of  our  jurisdiction  has  fallen  into  the  hands  of  the 
older  and  more  experienced  members  of  the  court. 

Having  thus  exhausted  the  burning  preliminary- 
thoughts  which  have  surged  through  my  brain,  I  now 
come  to  the  merits  of  my  case,  and  here  is  where  I 
realize  my  shortcomings.  They  are  fairly  illustrated  by 
the  story  of  the  little  girl  who  had  been  playing  in  the 
room  where  her  father  and  a  friend  had  been  discussing 
the  recent  financial  disturbances.  That  night  as  the  little 
tot  knelt  for  prayers,  the  usual  petitions  in  behalf  of 
papa  and  mamma  and  all  the  rest  of  the  family  were 
followed  by  an  impressive  pause,  and  then  the  prayer  was 
resumed  with  greater  earnestness  as  follows:  "And  now, 
God,  please  take  care  of  yourself,  for  if  anything  should 
happen  to  you  we  would  only  have  Mr.  Roosevelt  left. 
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(Laughter.)     And  he  has  not  come  up  to  papa's  expecta- 
tions."    (Laughter.) 

I  am  sure  I  need  not  in  this  presence  attempt  to  justify 
the  existence  of  the  Court  of  Appeals  as  one  of  our  insti- 
tutions, neither  is  it  necessary  to  eulogize  its  past.  With 
its  splendid  history  you  are  all  familiar.  The  records  of 
its  labor  bear  ample  witness  to  its  achievements  in 
upholding  the  stability  and  maintaining  the  supremacy 
of  the  law.  Amid  all  the  shifting  tides  of  public  \hought 
and  opinion,  it  has  always  stood  immovable  for  the  prin- 
ciple that  this  is  a  government  of  law  and  not  of  men. 
Enrolled  upon  its  roster  of  bygone  years  are  the  names 
of  many  whose  fame  and  virtue  is  the  proud  heritage  of 
those  who  are  feebly  and  perhaps  vainly  endeavoring  to 
follow  in  their  footsteps.  Church,  Folger,  Rapallo, 
Ruger,  Earl,  Danforth  and  Finch  have  gone  to  their 
eternal  rest,  but  their  names  will  ever  stand  as  synonyms 
for  right  and  justice.  (Applause.)  They  need  no  marble 
shaft  to  commemorate  their  lives  of  unselfish  service. 
Their  deeds  are  written  in  the  judicial  reports  and  the 
statute  books  of  this  State,  and  their  memories  are 
enshrined  in  the  hearts  of  a  grateful  posterity.  Not  less 
conspicuous,  not  less  noble,  are  Andrews,  Martin  and 
O'Brien  (applause)  whom  an  arbitrary  constitutional 
mandate  has  removed  from  their  judicial  labor  in  the 
plentitude  of  their  great  powers.  I  trust  it  may  be  long 
before  the  chronicler  of  passing  events  will  be  called  upon 
to  assign  them  their  proper  place  in  our  judicial  history, 
but  when  that  inevitable  day  shall  come,  we  may  be  sure 
that  they  will  be  found  high  among  those  who  have 
valiantly  and  effectively  wrought  for  the  welfare  of  the 
State.     (Applause.) 

Of  the  Court  of  Appeals,  as  at  present  constituted,  I 
shall  not  speak,  except  to  express  its  keen  appreciation 
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of  the  never-failing  courtesies  of  this  Association,  and  to 
present  to  the  Bar  of  the  State  here  assembled  its  cordial 
recognition  of  those  helpful  professional  amenities  that 
so  signally  aid  our  courts  in  the  expeditious  and  eflFectivc 
administration  of  justice.  I  am  going  to  follow  the  advice 
of  Mr.  Choate,  however,  and  forget  for  a  moment  that  I 
am  a  judge,  and  I  wish  to  say  a  word  in  behalf  of  the 
judiciary  at  large,  of  that  great  body  of  judges  who,  in 
this  country,  and  particularly  in  this  State,  are  to-day 
working  under  conditions  that  would  have  taxed  the 
abilities  of  our  forefathers.  (Applause.)  Far  be  it  from 
me  to  detract  from  the  well-earned  fame  of  those  great 
pioneer  jurists  whose  patriotism,  loyalty  and  integrity 
have  been  so  effectively  manifested  in  the  upbuilding  and 
maintenance  of  this  free  government.  I  simply  want  to 
emphasize  the  fact  that  in  the  great  onward  rush  of  our 
development,  we  fail  to  fully  appreciate  the  constantly 
increasing  burden  which  the  judges  of  this  country  are 
bearing  in  this  time  of  stress.  The  tribunals  of  our 
federal  government  and  the  courts  of  our  forty-six  inde- 
pendent commonwealths  are  together  engaged  in  the 
stupendous  task  of  administering  justice  under  two  sys- 
tems which,  in  spite  of  their  apparent  harmony  and 
simplicity,  are  constantly  giving  rise  to  questions  that  are 
daily  taxing  the  ingenuity  of  the  best  legal  minds  of  tbis 
generation.  It  is  said  that  not  less  than  300,000  decisions 
are  handed  down  in  this  land  of  ours  every  year.  How 
many  of  those  proceeded  from  courts  of  first  instance  I 
am  unable  to  say.  When  we  reflect  that  by  far  the  greater 
number  of  those  decisions  from  which  appeals  are  taken 
are  upheld  in  the  courts  of  last  resort,  I  think  we  may 
fairly  concede  that  this  work  is  very  well  done.  A  little 
more  than  a  century  ago  we  had  in  this  country  not  a 
single  volume  of  reported  cases,  to-day  we  have  over 
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S,ooo  volumes  of  law  reports  which  are  increasing  at  the 
rate  of  over  500  volumes  a  year.  When  Marshall  became 
Chief  Justice  of  the  Supreme  Court  that  tribunal  had 
been  in  existence  about  eleven  years,  and  had  decided 
approximately  100  cases.  During  the  thirty-four  years  of 
Marshall's  service  that  court  decided  about  1,100  cases. 
The  records  show  that  the  Appellate  Divisions  of  the 
First  and  Second  Department  in  this  State  each  decided 
every  year  about  as  many  cases  as  were  decided  by  the 
Supreme  Court  of  the  United  States  during  the  whole 
of  Marshall's  career.  What  is  true  of  these  Appellate 
Divisions  applies  in  somewhat  lesser  degree  to  the  other 
Appellate  Divisions  of  the  State  and  to  all  the  appellate 
tribunals  of  every  populous  commonwealth  in  the 
country.  I  have  intimated  that  it  is  practically  impos- 
sible to  obtain  anything  like  reliable  data  upon  the 
amount  of  work  that  passes  through  the  trial  courts  of 
this  country  or  of  this  State,  or  even  of  this  great  city, 
which  is  the  legal  center  of  the  world.  We  do  not  know, 
however,  that  there  are  in  this  city  to-day  alone  more 
than  twenty  times  as  many  lawyers  as  there  were  in  the 
country  at  large  at  the  close  of  the  War  of  the  Revolution ; 
that  the  Bar  of  this  State  is  to-day  more  numerous  than 
was  the  Bar  of  the  country  at  the  beginning  of  our  Civil 
War.  These  facts  will  give  us  a  fair  idea  of  the 
tremendous  extent  to  which  the  judicial  work  of  our 
courts  has  increased  in  recent  years. 

It  has  always  been  more  or  less  fashionable  to  speak 
disparagingly  of  a  contemporary  judiciary  in  contrast  with 
the  Bench  of  earlier  generations.  That,  I  suppose,  is  one 
of  the  legitimate  penalties  of  being  a  contemporary.  1 
venture  to  say,  however,  that  the  judicial  work  of  this 
country  to-day,  in  spite  of  its  manifest  shortcomings,  will 
compare   favorably   with   that   of  any  previous   age   or 
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generation.  (Applause.)  Never  before  in  our  history 
have  the  probity,  the  intelligence  and  the  patriotism  of 
our  judges  been  put  to  severer  tests  than  in  this  period  of 
paternal  and  class  legislation,  when  all  the  supposed  ills 
of  the  body  politic  are  sought  to  be  cured  by  remedial 
statutes.  Upon  the  courts  devolves  the  delicate  and 
responsible  duty  of  upholding  these  laws,  no  matter  how 
unwise  or  fantastic  or  socialistic  they  may  be,  so  long  as 
they  do  not  contravene  the  fundamental  law.  Upon  the 
courts  lies  the  burden  of  annihilating  these  laws,  no 
matter  how  much  they  may  be  desired  by  one  class  or 
another,  or  by  all  the  classes,  when  they  are  found  to 
be  repugnant  to  the  Constitution. 

Among  the  many  manifestations  of  the  spirit  of 
unrest  which  characterizes  this  period,  there  is  much 
ill-considered  and  unjust  criticism  of  courts  and  judges. 
While  this  is  always  to  be  deprecated  and  discouraged  it 
is  particularly  so  at  a  time  when  respect  for  the  law  and 
those  who  administer  justice  is  of  paramount  importance. 
This  loose  criticism  of  the  Bench  is  confined  to  no  par- 
ticular class,  for  it  proceeds  indiscriminately  from  the 
high  and  the  low.  I  need  not  say  in  this  gathering  of 
lawyers  that  this  is  distinctly  detrimental  to  the  interests 
of  justice,  and  that  it  seriously  tends  to  undermine  the 
confidence  of  the  people  in  our  judicial  system.  We  have 
always  been  fond  of  saying  this  is  a  government  of  laws. 
I  have  sometimes  thought  we  have  used  the  phrase  so 
frequently  as  to  lose  its  true  import.  Never  was  it  more 
fraught  with  deep  meaning  and  significance  than  to-day. 
At  no  time  in  our  history  has  the  safety  of  this  country 
depended  in  greater  degree  upon  the  righteous  admin- 
istration of  justice  than  it  does  to-day.  The  moral  is 
obvious.  The  people  must  have  confidence  in  their  judi- 
ciary or  it  will  fail  in  the  function  which  it  is  designed  to 
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perform.  In  the  last  analysis  the  civilized  world  knows  of 
but  two  powers  of  government :  One  is  the  power  of  the 
law  sustained  by  public  opinion;  the  other  is  the  power 
of  brute  force  sustained  by  the  army  that  wields  it.  The 
mere  classification  of  so-called  co-ordinate  departments  is 
not  what  gives  government  its  control  over  men.  Alex- 
ander Hamilton  well  said,  "  When  you  have  divided 
departments  of  government  and  have  the  system  as  per- 
fect as  it  may  be,  you  must  give  confidence  where  you 
place  power."  Of  no  department  of  government  is  this 
more  true  than  of  the  judicial  department.  The  people 
may  change  their  views  as  to  executive  or  legislative 
policy;  these  may  be  changed  frequently  to  suit  the 
exigencies  of  shifting  conditions,  but  with  regard  to  the 
administration  of  justice  that  must  be  enduring  and 
immutable  to  command  the  willing  assent  of  a  self- 
governing  people.  I  repeat,  therefore,  gentlemen,  that 
the  men  who  administer  justice  to  their  fellow  men  must 
have  the  confidence  and  support  of  the  people  if  the  judi- 
cial department  is  to  maintain  its  proper  influence  as  one 
of  the  co-ordinate  powers  of  government.  (Applause.) 
This  Association  has  always  done  much  for  the  improve- 
ment and  reform  of  all  that  pertains  to  .the  practice  of 
the  law.  I  trust  it  may  accomplish  even  more  in  the 
future.  Permit  me  to  suggest  that  among  all  the  bene- 
ficent plans  for  improvement  and  reform  which  it  may 
project,  none  can  be  more  profitable  than  the  inculcation 
of  a  general  and  wholesome  respect  for  judges  and  courts. 
I  speak  of  judges,  not  as  individuals,  but  as  your  chosen 
representatives,  as  your  selected  ministers  of  justice. 
You  may  be  sure,  gentlemen  of  this  Association,  that  the 
lay  public  will  never  have  a  higher  estimate  of  the  Bench 
than  that  which  is  expressed  by  the  Bar  in  its  attitude 
and  speech.    It  is  true,  as  has  been  said  here  to-night,  that 
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the  lawyer  owes  high  and  sacred  duties  to  his  clients; 
but  he  owes  a  higher  and  more  sacred  duty  to  the  State, 
and  that  is  to  aid  in  the  general  observance  of  the  law 
and  in  the  promotion  of  universal  justice.  (Applause-) 
In  this  age  of  unrest,  when  it  is  sought  to  array  class 
against  class,  when  right  and  might  are  battling  for 
supremacy;  when  it  is  sometimes  thought  that  the  very 
foundation  of  our  institutions  are  trembling  under  the 
impact  of  the  contending  forces,  this  enlightened  bar  can 
do  much  to  strengthen  and  perpetuate  the  bulwarks  of 
peace,  by  impressing  upon  the  lay  public  the  truth  that 
justice  in  this  land  of  ours  is  the  only  one  priceless  thing 
that  money  cannot  buy,  that  power  cannot  control,  that 
influence  can  never,  never  command.  (Applause.)  "  The 
kmg  sits  in  all  his  courts  from  the  highest  to  the  lowest." 
That  has  been  the  proud  boast  of  England  from  the  first 
moment  of  Magna  Charta  down  to  this  hour.  Let  us  on 
the  hither  side  of  the  water,  who  glory  in  our  Anglo- 
Saxon  laws  and  traditions,  keep  our  King,  our  Sovereign, 
the  People  of  these  United  States,  enthroned  upon  the 
Bench  of  every  court  in  this  republic,  to  the  end  that  their 
justice  and  judgment  may  have  their  eternal  habitation. 
(Applause.) 

The  President: 

Gentlemen. —  You  would  not  forgive  me  at  this 
moment  if  I  did  not  ask  you  to  drink  the  health  and 
express  your  personal  homage  to  those  two  venerable 
men  who  have  honored  us  with  their  presence,  both 
retired  from  service,  one,  Judge  Andrew3,  after  nearly 
thirty  years  of  honorable  service  in  the  court  during  a 
large  portion  of  which  he  presided,  and  the  other.  Judge 
O'Brien.  Chief  Judge  Andrews  will  rise  and  say  a  word. 
{Applause.) 
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Ex-Chief  Judge  Andrews: 

Gentlemen  of  the  Bar  Association. —  I,  of  course, 
shall  not  at  this  late  hour  in  the  evening  detain  you  by 
any  formal  or  extended  remarks.  Indeed,  if  I  had  any- 
thing to  say  I  should  hestitate  to  do  it  since  our  friend, 
Mr.  Wadhams,  since  I  have  been  here,  stated  to  me  that 
I  would  be  called  upon,  but  it  was  not  expected  that  I 
would  say  anything;  and  having  his  admonition  in  view, 
all  I  shall  attempt  to  do  is  to  express  the  pleasure  which 
I  have  received  in  meeting  the  assembled  Bar  of  the  State 
of  New  York  on  this  occasion.  Of  course,  I  have  been 
out  of  the  active  work  of  the  profession  and  bench  now 
for  nearly  ten  years,  but  the  Bar  of  the  State  of  New 
York  and  our  noble  profession  has  never  had  a  warmer 
place  in  my  heart  than  at  this  very  moment.  (Applause.) 
I  see  around  me  men  who,  when  I  first  entered  upon  my 
service  as  Judge,  were  just  commencing  practice,  and 
who  have  now  become  the  leaders  of  the  Bar  of  the  State. 
The  President,  on  this  occasion,  my  old  and  valued  friend, 
the  Nestor  of  the  Bar,  whose  fame  is  commensurate  with 
the  limits  of  this  and  other  countries,  is  one  whom  we 
all  delight  to  honor.  (Applause.)  I  shall  not  refer  to  any 
discussion  of  constitutional  or  other  questions  to  which 
reference  has  been  made  in  the  admirable  speeches  which 
have  preceded  me.  I  can  only  say  that  in  my  judgment 
this  country  owes  to  its  judiciary,  and  especially  to  the 
judiciary  of  the  United  States,  an  inestimable  debt  of 
gratitude  in  the  development  in  that  court  of  the  great 
principles  of  constitutional  government  under  which  we 
are  now  living.  (Applause.)  It  is  stated  in  one  of  the 
titles  in  Carlyle's  History  of  the  Revolution,  referring  to 
the  constitution  of  the  National  Assembly  of  France,  that 
it  would  not  march,  and  it  has  been  under  the  leadership 
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of  the  great  men  who  presided  over  the  Supreme  Court 
in  the  early  days  of  our  history,  that  our  Constitution  was 
made  to  march  and  has  become  a  living  organ.  I  say 
that  except  for  the  efforts  and  the  work  of  the  great  men 
connected  with  the  judiciary  of  the  State  and  the  nation^ 
our  Constitution  would  be  but  a  barren  husk.  Gentlemen^ 
I  must  repeat  the  expression  of  the  extreme  pleasure  that 
is  given  me  in  attending  a  part  of  the  time  upon  the 
session  of  this  Bar  Association  of  the  State,  and  in 
listening  *  to  the  most  admirable  presentation  by  the 
President  of  the  Association  of  the  work  of  the  g^eat 
Conference  at  the  Hague,  and  to  the  address  of  the  dis- 
tinguished gentlemen,  Mr.  Bryce,  who  has  honored  us  on 
this  occasion  with  his  presence.  (Applause.)  Gentlemen, 
I  resume  my  seat  without  further  trespassing  upon  your 
time.     (Applause.) 

The  President: 

Gentlemen. —  I  will  now  ask  Judge  O'Brien  to  rise 
and  allow  you  to  give  him  your  salutation  of  affection 
and  gratitude.     (Applause.) 

Judge  O'Brien: 

Mr.  President  and  Gentlemen  of  the  Bar  Asso- 
ciation OF  New  York. —  I  cannot  but  admire  the 
resources  and  ingenuity  of  my  friend,  the  President  of 
this  Association.  He  told  you  that  he  was  full  of  the 
spirit  of  '76,  but  when  he  came  to  speak  of  Judge  Andrews 
and  myself  he  called  us  venerable.  (Laughter.)  Gentle- 
men, my  presence  with  you  this  evening,  of  which  I  am 
very  proud,  is  due  entirely  to  an  accident.  I  expected  to 
sail  on  one  of  the  outgoing  ships  at  eleven  o'clock  this 
morning,  but  it  happened  to  be  detained  by  a  snow  storm 
and  the  Secretary  of  this  Association  promptly  summoned 
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me  to  appear  here  on  this  occasion,  taking  the  same  pre- 
caution with  myself  that  he  did  with  Judge  Andrews, 
promising  us  that  we  should  not  be  required  to  say  any- 
thing. But,  gentlemen,  I  simply  want  to  thank  you  for 
this  friendly  greeting.  There  is  no  body  of  men  that  it 
gives  me  greater  pleasure  to  meet  and  to  mingle  with  than 
the  Bar  of  this  State,  and  especially  the  members  of  the 
Bar  of  this  city.  It  is  now  nearly  a  quarter  of  a  century 
since  in  the  exercise  of  official  duty  in  one  way  or  another 
it  was  my  pleasure  to  meet  many  of  the  members  of  the 
Bar,  and  especially  the  members  of  the  Bar  of  this  great 
city.  I  want  to  say  here  and  now  that  after  this  experi- 
ence, which  has  been  somewhat  varied  and  extensive,  I 
have  never  met  a  body  of  men  of  such  high  integrity  of 
character,  and  with  such  a  high  standard  of  professional 
honor  and  professional  integrity  and  professional  ethics. 
I  simply  repeat  what  many  of  those  who  preceded  me 
have  said,  that  this  is  a  period  in  the  history  of  our 
country  in  which  the  influence  of  the  Bar  and  of  the 
Bench  ought  to  be,  and  I  hope  will  be,  greater  than  at  any 
former  period.  We  are  living  in  a  time  of  unrest,  when 
political  experiment  and  economic  experiment  and  all 
other  kinds  of  experiments  are  supposed  to  be  followed; 
ivhen  a  great  many  people  act  as  if  we  had  no  written 
constitution,  as  if  this  was  a  government  to  be  determined 
year  by  year  according  to  popular  vote,  or  to  what  may 
be  supposed  to  be  popular  clamor,  or  popular  desire ;  and 
it  is  for  the  Bar  and  for  the  Bench  to  stand  firm  against 
such  movements  in  so  far  as  they  teach  that  the  Constitu- 
tion is  made  to  mean  one  thing  to-day  and  another  thing 
to-morrow,  and  when  people  clamor  for  new  laws  and 
new  experiments  and  new  extensions  of  power.  There 
never  was  a  popular  government  in  the  world,  perhaps, 
that  did  not  at  some  time  and  in  some  way  abuse  power. 
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There  is  a  little  danger  that  there  is  a  movement  of  that 
kind  to-day.  It  is  for  the  Bar  and  for  the  Bench  to  bolcttjr 
encounter  these  difficulties  and  to  face  these  questions. 
I  have  no  doubt  that  it  will  be  done.  I  have  no  doubt 
that  the  members  of  the  Bar  and  the  members  of  the 
judiciary  will  be  able  to  meet  and  solve  all  those  questions 
in  a  sane  and  safe  way  and  in  the  interest  of  the  people 
of  the  State.     (Applause.) 

The  President: 

Gentlemen. —  When  I  came  to  the  Bar  in  this  city 
there  was  one  federal  judge.  On  the  first  week  of  this 
month  eleven  federal  judges  opened  and  held  court  in  this 
city  and  I  believe  they  were  all  busy.  I  will  ask  Judge 
Holt  to  say  a  few  words  for  the  federal  judiciary  upon 
whom  the  destinies  of  this  nation,  as  I  believe,  safely  rest. 
(Applause.) 

Judge  Holt: 

Mr.  President,  Ladies  and  Gentlemen. —  I  appre- 
ciate highly  the  compliment  to  the  federal  courts  and  to 
myself  in  the  invitation  to  me  to  speak  for  them  on  this 
occasion.  I  had  prepared  something  to  say  to  you  upon 
various  points  which  the  lateness  of  the  hour  makes  it 
proper  for  me  to  omit.  I  will  simply  refer  to  one  subject 
with  which  I  had  intended  to  close  what  I  had  to  say.  I 
trust  that  you  will  not  think  that  in  referring  to  this 
subject,  I  am  simply  desirous  to  commend  the  work  of 
my  associates  and  myself.  The  fact  to  which  I  wish  to 
refer  is,  that  in  almost  all  the  departments  of  the  federal 
courts  in  this  city  there  is  no  congestion  of  business  at 
the  present  time.  In  the  court  of  which  I  am  a  member, 
the  District  Court,  there  has  been  no  congestion  for  years 
past.    Any  person  who  wishes  to  bring  a  bankruptcy  case 
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or  an  admiralty  case,  or  any  kind  of  a  case  in  that  court, 
can  have  it  heard  just  as  soon  as  it  is  ready.  I  tried  a 
case  a  few  weeks  ago  in  admiralty  in  which  the  vessel  was 
libeled,  a  bond  given,  an  answer  put  in,  the  case  tried, 
decided  and  final  judgment  entered  within  six  weeks  after 
the  cause  of  action  arose.  (Applause.)  That  was  a  thing 
which  may  happen  in  that  court  in  respect  to  any  cause 
of  action  which  may  be  brought  before  it.  The  condition 
of  things  is  almost  as  good,  with  one  exception,  in  the 
Circuit  Court.  The  equity  calendar  of  that  court  was 
called  through  last  year  and  every  case  on  it  ready  for  a 
hearing  had  an  opportunity  to  be  heard.  The  calendar 
of  custom  appeals,  which  used  to  be  badly  congested,  is 
now  in  substantially  the  same  condition  as  the  equity 
calendar.  There  is  no  complaint  of  delay  in  the  criminal 
branch  of  the  court.  The  Circuit  Court  of  Appeals  this 
year  is  in  a  better  condition  that  it  has  been  for  years 
past,  and  we  have  reason  to  expect  that  the  circuit  judges, 
who  for  three  or  four  years  past  have  been  obliged  to 
give  their  entire  time  to  the  hearing  of  appeals,  will 
this  year  close  the  calendar  before  the  long  vacation  and 
be  able  to  give  a  month  or  two  to  the  trial  of  cases  in  the 
courts  of  first  instance  as  they  used  to  do.  The  only 
branch  of  the  court  in  which  there  remains  congestion  is 
the  jury  term.  When  I  was  made  a  judge  about  five  years 
ago  that  calendar  was  about  three  years  behind.  It  is 
now  about  one  year  behind,  but  it  is  being  rapidly 
reduced,  and  it  is  confidently  believed  by  my  colleagues 
and  myself  that  possibly  by  the  end  of  this  year,  and,  if 
not,  certainly  some  time  in  the  next  year,  the  business  of 
that  branch  of  the  court  will  be  brought  down  to  the 
same  condition  as  that  of  the  other  branches,  and  we  will 
have  existing  in  this  city  one  set  of  courts  where  a  man 
can  have  his  case  heard  promptly  as  soon  as  it  is  ready 
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to  be  tried.  (Applause.)  I  do  not  deny  that  I  take  a  bit 
of  pride  in  having  had  part  in  the  work  of  reducing  the 
arrears  of  business  in  that  court;  but  I  do  not  speak  of 
this  from  pride  as  a  judge,  but  as  a  matter  of  public 
interest  to  the  members  of  the  Bar  and  to  citizens.  Delay 
causes  more  injustice  than  any  other  cause  in  the  course 
of  the  administration  of  the  law;  and  without  drawing 
any  invidious  comparison  with  other  courts  in  which 
there  is  delay,  which  is  usually  inevitable  and  is  not 
the  fault  of  the  judges,  I  do  take  pride  in  being  able  to 
assert  that  the  federal  courts  in  this  city  are  nearly  at  the 
point,  and  I  believe  in  a  short  time  will  have  reached  the 
point,  where  justice  will  be  administered  as  promptly  as  it 
can  be  done,  and  I  hope  as  efficiently  and  impartially  as  it 
can  be  done.     (Applause.) 

The  President : 

We  now  ask  you  to  give  a  few  minutes  more  of  your 
time  to  our  last  speaker  and  distinguished  friend  from 
the  State  of  Pennsylvania,  Mr.  Talcott  Williams,  who 
will  speak  on  the  subject  of  **  Liberty  and  the  Bar." 
(Applause.) 

Talcott  Williams : 

Mr.  President  and  Gentlemen  of  the  Bar  Association 
of  the  State  of  New  York,  and  such  ladies  as  have  sur- 
vived two  and  a  half  hours  of  uninterrupted  and  unchal- 
lenged speech  of  mere  men  at  this  hour,  when  everyone 
outside  of  my  calling  wants  to  go  to  bed,  and  everyone 
who  represents  it,  was  engaged  an  hour  ago  in  putting  his 
paper  to  press,  it  is  idle  for  me  to  do  more  than  to  remind 
you  that  I  am  here,  the  solitary  layman  in  an  audience  of 
lawyers.  (Laughter.)  Whether  I  am  best  to  be  com- 
pared as  a  journalist  and  layman  among  lawyers  to  Luci- 
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fer,  the  last  among  the  faithful,  or  Abdiel,  faithful  among 
the  faithless  found,  I  leave  to  another  tribunal;  but  at 
least  I  call  you  to  witness,  since  my  subject  has  been  sug- 
gested and  I  shall  for  a  moment  speak  upon  it,  I  call  you 
to  witness  that  not  a  single  utterance  has  been  made  this 
evening  which  has  not  recognized  that  the  great  office 
and  province  of  law,  though  it  protect  personal  rights 
and  gives  to  property  its  security  and  to  the  State  the 
orderly  conduct  of  government,  yet  its  final  and  supreme 
service  is  in  the  cause  of  liberty.  The  soldier  may  make 
liberty  a  possibility,  its  perpetuity  rests  with  the  lawyer. 
When  the  shout  of  battle  is  over  and  the  thunders  of  the 
deep  are  still,  the  perpetuation,  protection  and  preserva- 
tion of  the  great  fabric  of  Liberty  is  to  be  found  in  some 
quiet  room,  still  and  apart,  where  on  the  Bench  men  of 
your  calling  are  hearing  those  who,  like  you,  plead  before 
a  court  of  last  resort  and  States  pass  into  their  appointed 
orbits,  and  all  rights  are  protected,  and  over  the  lives  of 
the  humblest  is  thrown  the  shield  of  the  law,  the  might 
of  all. 

This  task  has  been  accomplished  by  your  profession 
through  three  centuries,  until  personal  and  political  lib- 
erties are  secure;  but  through  every  speech  which  has 
preceded  mine  there  has  been  the  echo,  the  rumble  and 
the  jumble  of  the  readjustment  which  has  become  neces- 
sary by  the  growth  of  great  economic  forces.  Your  pro- 
fession in  the  seventeenth  century  secured  personal  rights 
within  the  community,  in  the  eighteenth  century  made 
broad  its  political  powers,  in  the  nineteenth  century  per- 
fected those  two  great  congeries  of  states  and  of  com- 
monwealths, our  own  nation  and  the  British  Empire,  but 
let  me  remind  you  that,  at  the  opening  of  the  twentieth 
century,  it  is  a  member  of  your  Association  and  a  repre- 
sentative of  the  Bar  of  this  city,  who  standing  in  The 
33 
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Hague  Conference  when  he  proposed  the  recurrent  meet- 
ing of  that  body,  the  first  official  proposal  in  history  of 
regular  sessions  for  the  new  Parliament  of  the  Nations, 
began  the  next  great  world  task  and  duty  of  the  American 
lawyer.     (Applause.) 

The  great  and  novel  problems  which  have  been  alluded 
to  with  fear  and  apprehension  to-night,  the  questions 
which  arise  because  of  our  great  combinations  of  capital, 
—  whose  budgets  are  greater  than  those  of  any  nation 
but  six  or  seven,  whose  armies  of  employees  are  more 
numerous  than  the  standing  forces  of  any  power  but 
three  or  four, —  these  arching  issues  are  but  a  new  appli- 
cation before  the  bar  of  the  American  people  of  those 
great  principles  of  self-government,  of  self-rule,  of  the 
repression  of  arbitrary  power,  of  the  abolition  of  any 
special  favor,  of  the  utter  and  complete  end  to  any 
hindrance  to  equality  of  opportunity  which  has  marked 
the  progress  of  our  institutions  through  every  century. 
(Applause.)  I  have  no  fear  that  our  Constitution  will 
not  survive.  I  have  no  question  but  that  the  great  prin- 
ciples of  law  which  in  the  past  have  solved  every  problem 
will  solve  this,  but  I  remember  also  that  there  was  a 
moment  when  Liberty  might  have  been  secured  in  Rome 
if  the  lawyer  of  Rome  had  not  been  led  by  the  overpow- 
ering might  and  reward  and  opportunity  of  a  great  orgfan- 
ized  government  through  two  centuries  to  use  all  his 
powers  to  justify  the  acts  of  an  arbitrary  ruler,  and  to 
give  to  despotism  that  success  and  those  juridical  sanc- 
tions and  findings  which  have  been  the  bulwark  of  arbi- 
trary power  wherever  the  Civil  Law  is  known.  Not  by- 
such  steps  or  such  work  as  these  has  the  great  system  of 
common  law  which  you  represent  been  raised.  The  part- 
ing of  the  ways  which  opens  before  the  Bar  of  this 
country  is,  whether,  in  these  new  issues  which  are  offered 
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by  great  economic  opportunities,  facing  the  remarkable 
rewards  of  great  corporations,  the  bar  of  the  American 
people  will  continue  the  work  of  Otis,  of  Hamilton,  of 
Webster  and  of  Marshall,  and  will  show  itself  on  the  side 
of  Liberty,  the  opportunity  of  the  many,  the  self-govern- 
ment of  this  great  new  body  of  five  million  franchise 
holders  in  our  corporations,  or  whether,  instead,  it  shall 
be  turned  aside  to  the  path  which  the  lawyer  of  the  Civil 
Law  trod  in  the  Proctor's  Court  fifteen  and  eighteen 
hundred  years  ago  until  he  became  the  advocate  of  arbi- 
trary power  and  the  supporter  and  aid  of  the  great  and 
despotic  material  forces  of  the  community  of  which  he 
was  a  part. 

There  are  those  who  feel  that  after  300  years  in  which 
the  lawyer  has  made  Liberty  perpetual,  he  is  about  to 
turn  aside  to  serve  strange  gods,  but  I  have  not  so  read 
the  history  of  the  present  or  of  the  past,  and  do  not  so 
look  into  the  future.  When  I  remember  that  one  who 
has  addressed  us  to-night  is  the  Governor  of  the  State  of 
New  York  (applause)  because  he  awoke  the  slumbering 
and  sleeping  body  of  policy  holders  in  our  insurance  com- 
panies by  reminding  them  of  the  rights  which  they  pos- 
sessed and  the  perils  to  which  their  interests  were 
exposed,  and  through  all  his  work  was  discharging  not 
only  the  duty  of  a  lawyer  to-day,  but  following  the  tradi- 
tion of  three  centuries  of  the  English  and  the  American 
Bar,  I  am  convinced  and  persuaded  that  the  work  which 
has  been  begun,  not  there  alone,  but  in  many  places,  will 
continue  through  the  same  profession  by  which  liberty 
has  been  made  secure  in  the  court  room  and  economic 
freedom  and  self-government  are  to  be  made  secure  in 
the  corporation.  The  profession  which  for  three  cen- 
turies has  made  Liberty  possible  through  law  will  also 
find  the  way  by  which  the  corporation  shall  become  self- 
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governing,  will  discover  the  method  by  which  arbitrary 
power  within  it  shall  be  curbed  and  restrained,  will  pre- 
vent corporate  despotism  from  dominating  the  State,  and 
will  renew,  in  the  management  of  the  material  resources 
of  the  commonwealth,  the  victory  and  triumph  of  those 
same  democratic  principles  which  the  Bar  of  the  English- 
speaking  races  has  won  in  the  victories  of  freedom  in 
court  room  after  court  room  from  the  days  of  Selden 
until  to-day.  (Applause.)  Of  all  bars,  this  triumph,  this 
victory,  this  supreme  service  I  am  certain  is  to  be  given 
by  the  Bar  which  I  am  now  addressing,  the  Bar  which 
represents  this  city,  the  very  center  and  focus  of  our  vast 
great  aggregation  and  gathering  of  material  power.  The 
Bar  of  New  York  city  gave  Hamilton,  who  drew  and 
defended  the  Constitution ;  it  has  prepared  that  code  and 
procedure  which  in  the  number  who  obey  it  equals  the 
Code  of  Justinian  or  of  the  great  conqueror  of  a  century 
ago.  But  these  services  for  the  human  race,  for  the 
progress  of  man,  will  after  all  be  but  the  antechambers  of 
a  new  Hall  of  Justice  if  this  Bar,  following  in  the  tradi- 
tion of  the  past,  making  liberty  and  self-government  and 
the  repression  of  tyranny  the  result  of  the  working  of  the 
majority  in  our  great  corporations,  shows  that  preserving- 
the  Constitution,  following  in  the  tradition  and  practice 
of  the  past,  it  is  possible  to  solve  the  opposing  problems 
of  great  wealth  and  individual  liberties  through  the  man- 
agement and  government  of  the  corporation.  (Applause.) 

The  President : 

Gentlemen,  I  now  resign  the  gavel  and  declare  this 
meeting  of  the  Association  adjourned  to  the  third  Tues- 
day of  January,  1909. 


Digitized  by  VjOOQIC 


ANNUAL   DINNER 

The  thirty-first  annual  dinner  was  held  Saturday  even- 
ing, January  twenty-fifth,  at  the  Waldorf-Astoria,  New 
York  city,  President  Choate  presiding.  The  guests  were : 
Right  Honorable  James  Bryce,  Governor  Hughes,  Hon. 
F.  E.  Meredith,  K.  C,  Batonnier  of  the  Bar  of  Montreal; 
Judge  Andrews,  Judge  Werner,  Judge  Chase,  Judge 
Hiscock,  Judge  O'Brien,  Judge  Holt,  Frank  E.  Hodgins, 
K.  C,  Toronto ;  George  C.  Campbell,  Toronto ;  Frederick 
P.  Betts,  London,  Ontario ;  Hon.  Courtenay  W.  Bennett, 
British  Consul  General,  New  York;  Hon.  Charles 
Thornton  Davis,  Boston,  Mass.;  Talcott  Williams,  of 
Philadelphia ;  Major  John  Hinkley,  Secretary  of  American 
Bar  Association,  Baltimore;  Francis  Rawle,  ex-President 
of  American  Bar  Association,  and  Walter  George  Smith, 
Commissioner  on  Uniform  State  Laws,  of  Philadelphia. 

The  following  members  of  the  Association  were 
present : 

S.  Leroy  Ackerly Northport. 

Elbridge  L.  Adams New  York. 

George  A.  Adams Canton. 

Mortimer  C.  Addoms New  York. 

Walter  Alexander New  York. 

Edmond  C.  Alger New  York. 

George  W.  Alger New  York. 

James  A.  Allen New  York. 

John  A.  Amundson New  York. 

Frank  S.  Anderson Callicoon. 

Charles  W.  Andrews Syracuse. 

Henry  Aplington    New  York. 
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Albert  J.  Appell New  York. 

James  Armstrong New  York. 

Emanuel  Arnstein New  York. 

Melvin  E.  Baldwin Schenevus. 

Le  Grand  Bancroft Albany. 

Francis  S.  Bangs New  York. 

Joab  H.  Banton New  York. 

James  W.  Barnum Cherry  Valley. 

Thomas  H.  Baskerville New  York. 

John  J.  Beattie Warwick. 

James  M.  Beck New  York. 

James  D.  Bell Brooklyn. 

Abraham  Benedict   New  York. 

Carroll  Berry New  York. 

James  L.  Bishop New  York. 

George  £.  Blackwell New  York. 

James  A.  Blanchard New  York. 

Henry  L.  Bogert New  York. 

Francis  H.  Boland New  York. 

Charles  A.  Boston New  York. 

Charles  F.  Bostwick New  York. 

Adna  G.  Bowen New  York. 

James  R.  Bowen New  York. 

John  Gilmore  Boyd New  York. 

Harry  B.  Bradbury New  York. 

Ira  H.   Brainerd New  York. 

Henry  A.  Brann New  York. 

John  F.  Brennan Yonkers. 

Charles  O.   Brewster New  York. 

George  R.  Brewster Newburgh. 

Walter  S.   Brewster Brooklyn. 

Charles  DeHart  Brower New  York. 

Augustus  C.  Brown New  York. 

D.  Walter  Brown New  York. 
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Silas  B.  Brownell New  York. 

Richard  M.  Bruno New  York. 

Charles  J.  Buchanan Albany. 

Charles  C.  Burlingham New  York. 

William  P.  Burr New  York. 

Charles  H.  Butler New  York. 

James  Byrne   New  York. 

Francis  G.  Caffey New  York. 

Frederick  W.  Cameron Albany. 

Flamen  B.  Candler New  York. 

George  F.  Canfield New  York. 

John  N.  Carlisle Watertown. 

George  H.  Carpenter Liberty. 

James  E.  Carpenter New  York. 

George  Chase   New  York. 

Edwards  H.  Childs New  York. 

Howard  Chipp Kingston. 

Isidore  S.  Chirurg New  York. 

Henry  R.  Chittick New  York. 

Joseph  H.  Choate New  York. 

Joseph  H.  Choate,  Jr New  York. 

T.  Ludlow  Chrystie New  York. 

Frank  B.  Church New  York. 

H.  Austin  Clark Owego. 

Jefferson  Clark   New  York. 

John  F.  Clarke Brooklyn. 

Alphonso  T.  Clearwater Kingston. 

Edward  S.  Clinch New  York. 

D.  Raymond  Cobb Syracuse. 

George  H.   Cobb Watertown. 

Julius  H.  Cohen New  York. 

Charles  W.  Coleman New  York. 

George  S.  Coleman New  York. 

Frederick  H.  Comstock New  York. 
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Howard  Conkling New  York. 

George  h-  Cooke Monticello. 

Charles  F.  Cossum Poughkeepsie. 

Charles  P.  Cowles New  York. 

Robert  Lynn  Cox Buffalo. 

T.  C.  T.  Crain New  York. 

F.  E.  Crane Brooklyn. 

Gilbert  H.  Crawford New  York. 

Alfred  B.  Cruikshank New  York. 

Franklin  M.  Danaher Albany. 

Ira  G.  Darrin Long  Island  City. 

Timothy  Davenport  New  York. 

James  R.  Davy Rochester. 

John  M.  Davy Rochester. 

George  W.  Daw Troy. 

Charles  W.  Dayton New  York. 

Charles  W.  Dayton,  Jr New  York. 

Edward  J.  Deasy Glen  Cove. 

Thomas  M.   Debevoise New  York. 

George  P.  Decker Rochester. 

Maurice  Deiches New  York. 

Lewis  L.  Delafield New  York. 

John  A.  Delehanty Albany. 

Horace  E.  Deming New  York. 

John  F.  Dillon New  York. 

Thomas  F.  Donnelly New  York. 

Edward  W.  Douglas Troy. 

Louis  F.  Doyle New  York. 

Joseph  G.  Dudley Buffalo. 

John  S.  Durand New  York. 

Richard  E.  Dwight,  Jr New  York. 

Charles  P.  Easton New  York. 

Robert  T.  B.  Easton New  York. 

Clarence  Edwards Elmhurst. 
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George  W.  Elkins New  York. 

Abraham  1.  Elkus New  York. 

George  W.  Ellis New  York. 

Edgar  C.  Emerson Watertown. 

William  Van  R.  Erving Albany. 

Henry  D.  Estabrook New  York. 

Leander  B.  Faber Jamaica. 

James  O.   Farrell New  York. 

James  J.  Farren New  York. 

Thomas  L.  Feitner New  York. 

T.  Harvey  Ferris Utica. 

Frank  Harvey  Field New  York. 

J.  Newton  Fiero Albany. 

William  A.  Finch Ithaca. 

William  L.  Findley New  York. 

Jerome  B.  Fisher Jamestown. 

Simon  Fleischmann Buffalo. 

John  Fleming   Jamaica. 

Mathew  C.  Fleming New  York. 

Roger  Foster New  York. 

Austen  G.  Fox New  York. 

John  Frankenheimer   New  York. 

Benjamin  Franklin   New  York. 

John  J.  Freedman New  York. 

Paul  Fuller New  York. 

George  H.  Gardiner New  York. 

Francis  T.  Garrettson New  York. 

Garret  J.  Garrettson Elmhurst. 

George  E.  Gartland New  York. 

John  A.  Garver New  York. 

Henry  G.  Gennert New  York. 

Clinton  B.  Gibbs Buffalo. 

William  W.  Gillen Jamaica. 

William  P.  Goodelle Syracuse. 
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James  G.  Graham New  York. 

Jesse  L.  Grander. Wellsville. 

Arthur  D.  Greenfield New  York. 

George  J.  Greenfield New  York. 

Hull  Greenfield Auburn. 

Lewis  E.  Griffith Troy. 

Michael  C.  Gross New  York. 

William  D.  Guthrie New  York. 

Albert  Francis  Hagar New  York. 

Charles  R.  Hall New  York. 

Ernest  Hall   New  York. 

Andrew  S.  Hamersley New  York. 

Augustus  N.  Hand New  York. 

Richard  L.  Hand Elizabethtown. 

Carl  A.  Hansmann New  York. 

Henry  W.  Hardon New  York. 

Albert  H.  Harris New  York. 

Edward  Harris,  Jr Rochester. 

Robert  L.  Harrison New  York. 

August  Hasenflug New  York. 

Lincoln  B.  Haskin New  York. 

Gilbert  Ray  Hawes New  York. 

Eugene  D.  Hawkins New  York. 

Alfred  Hayes,  Jr Ithaca. 

J.  Noble  Hayes New  York. 

Daniel  P.  Hays New  York. 

Russell  Headley   Albany. 

Edmund  J.  Healy Far  Rockaway. 

Henry  G.  K.  Heath New  York. 

Willis  E.   Heaton Hoosick  Falls. 

Martin  Heermance  Poughkeepsie. 

Albert  Hessberg Albany. 

John  Hetherington Long  Island  City. 

J.  Homer  Hildreth New  York. 
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David  B.  Hill Albany. 

George  Hill New  York. 

John  L.  Hill New  York. 

Harvey  D.  Hinman Binghamton. 

Frederic  W.  Hinrichs New  York. 

J.  Aspinwall  Hodge New  York. 

Frank  B.  Hodges Syracuse. 

Samuel  Hoff New  York. 

Jabish  Holmes New  York, 

William  B.  Hornblower New  York. 

Charles  D.  Horton White  Plains. 

Dudley  R.  Horton New  York. 

Charles  M.  Hough New  York, 

O.  P.  Howell Port  Jervis. 

Harry  Hubbard New  York. 

Thomas  H.  Hubbard New  York. 

Charles  B.  Hubbell New  York. 

Burt  Jay  Humphrey Jamaica. 

James  M.  Hunt New  York. 

Melville  E.  Ingalls,  Jr New  York. 

Grenville  M;  Ingalsbe Sandy  Hill. 

Lewis  M.  Isaacs New  York. 

William  H.  E.  Jay Brooklyn. 

Edward  Jellinek Buffalo. 

Fredric  W.   Jenkins Binghamton. 

Frederick  B.  Jennings New  York. 

Pierre  S.  Jennings Catskill. 

Henry  W.  Jessup New  York. 

H.  Linsly  Johnson New  York. 

Thomas  J.  Johnston New  York. 

Edward  L.  Jung Buffalo. 

Edwin  L.  Kalish New  York. 

M.  N.  Kane .^ Warwick. 

Abraham  L.  Kellogg Oneonta. 
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Herbert  H.  Kellogg New  York. 

L.  Laflin  Kellogg New  York. 

Rawdon  W.  Kellogg Jamaica. 

Virgil  K.   Kellogg Watertown. 

William  C.  Kellogg Yonkers. 

Robert  N.  Kenyon New  York. 

Camillus  G.  Kidder New  York. 

Alfred  W.  Kiddle New  York. 

David  B.  King New  York. 

J.  Parker  Kirlin New  York. 

Michel  Kirtland   New  York. 

Joseph  Kling New  York. 

A.  Delos  Kneeland New  York. 

Stillman  F.  Kneeland New  York. 

Herbert  A.  Knox New  York. 

Eugene  G.  Kremer New  York. 

Manuel  A.  Kursheedt New  York. 

Oscar  F.  Lane Schenevus. 

Wilbur  Larremore New  York. 

Edward  Lauterbach   New  York. 

John  A.  Leach Long  Island  City. 

John  Brooks  Leavitt .-. .  ._^. . .   New  York. 

Randall  J.  Le  Boeuf Albany. 

James  S.  Lehmaier New  York. 

Wilfred  A.  Leete White  Plains. 

Joseph  C.  Levi New  York. 

Jefferson  M.  Levy New  York. 

Ceylon  H.  Lewis *. Syracuse. 

Roger  Lewis   ! New  York. 

E.  T.  Lovatt New  York. 

Frederick  L.  Lovelace Niagjara  Falls. 

John  D.  Lynn Rochester. 

Charles  R.  Lyon Greenport. 

Edward  P.  Lyon New  York. 
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John  W.  Lyon Port  Jervis. 

Lucius  N.  Manley Long  Island  City. 

Henry  J.  Mayer New  York. 

Julius  M.  Mayer New  York. 

Charles  E.  McCarthy Troy. 

Charles  F.  McCarthy Glen  Cove. 

George  S.  McCartin Watertown. 

David  McClure  New  York. 

William  J.  McCormick New  York. 

John  H.  McCrahon New  York. 

Allan  McCulloh New  York. 

W.  A.  MacDonald Gloversville. 

James  W.  McElhinney New  York. 

James  J.  McEvilly New  York. 

Horace  McGuire Rochester. 

E.  T.  McLaughlin,  Jr New  York. 

Donald  McLean New  York. 

John  D.  McMahon Rome. 

William  D.  McNulty New  York. 

Howard  McWilliams New  York. 

Edward  Miehling New  York. 

John  G.  Milburn New  York. 

William  W.  Miller New  York. 

Isaac  N.  Mills Mt.  Vernon. 

WiUard  A.  Mitchell New  York. 

William  Mitchell New  York. 

Charles  A.  Molloy New  York. 

Robert  G.  Monroe New  York. 

Henry  A.  Monfort Jamaica. 

Edmund  Luis  Mooney New  York. 

Harrison  S.  Moore Flushing. 

Joseph  Morschauser Poughkeepsie. 

Henry  S.  Morton New  York. 

Raphael  J.  Moses New  York. 
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Edward  H.  Movius New  York. 

Francis  B.  Mullin New  York. 

Thomas  F.  Murtha New  York. 

Martin  T.  Nachtmann Albany. 

Charles  C.  Nadal New  York. 

Edgar  J.  Nathan New  York. 

Josiah  T.  Newcomb New  York. 

Grosvenor  Nicholas  . New  York. 

James  P.  Niemann New  York. 

Daniel  Noble Long  Island  City. 

Eliot  B.  Norton Cambridge. 

Porter  Norton Buffalo. 

Carlisle  Norwood   New  York. 

Myer  Nussbaum   New  York. 

Charles  Oakes New  York. 

Edward  D.  O'Brien New  York. 

Keyran  J.  O'Connor New  York. 

Hamilton  Odell New  York. 

James  M.  E.  O'Grady New  York. 

J.  Van  Vechten  Olcott New  York. 

Stephen  H.  Olin New  York. 

Peter  B.  Olney New  York. 

Andrew  J.  Onderdonk New  York. 

William  J.  O'Sullivan New  York. 

Charles  E.  Otis New  York. 

C.  Arthur  Parker Gouverneur. 

Robert  S.  Parsons Binghamton. 

William  B.  Parsons New  York. 

Benjamin  Patterson   New  York. 

Daniel  W.  Patterson New  York. 

Charles  C.  Paulding New  York. 

Alvan  T.  Payne,  Jr Long  Island  Cily. 

Jerome  A.  Peck Port  Chester. 

Henry  Pegram New  York. 
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Francis  K.  Pendleton New  York. 

Thomas  Penney Buffalo. 

Robert  D.  Petty New  York. 

Eugene  A.  Philbin New  York. 

Louis  S.  Phillips New  York. 

Franklin  Pierce New  York. 

Charles  W.  Pierson New  York. 

Ira  A.  Place New  York. 

M.  Warley  Platzek , New  York. 

Henry  M.  Powell New  York. 

Ezra  P.  Prentice New  York. 

William  P.  Prentice New  York. 

William  C.  Prescott Herkimer. 

Henry  Purcell  Watertown. 

James  L.  Quackenbush New  York. 

William  F.  Rafferty Syracuse. 

Edward  S.  Rapallo New  York. 

William  A.  Redding New  York. 

Richmond  J.  Reese New  York. 

Alfred  G.  Reeves New  York. 

Daniel  S.  Remsen New  York. 

Samuel  Riker,  Jr New  York. 

Henry  A.  Robinson New  York. 

John  T.  Robinson Elmhurst. 

William  J.  Roche Troy. 

Adolph  J.  Rodenbeck Rochester. 

J.  Brewster  Roe New  York. 

George  F.  Roesch New  York. 

James  T.   Rogers Binghamton 

Watson  M.   Rogers Watertown. 

Edward  D.  Ronan Albany. 

John  P.  Roosa,  Jr Monticello. 

Joseph  S.  Rosalsky New  York. 

Joseph  Rosch New  York. 
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Abram  J.  Rose New  York. 

Simon  W.  Rosendale Albany. 

Arthur  C.   Rounds New  York. 

William  V.  Rowe New  York. 

£ugene  A.   Rowland Rortie. 

William  B.  Royce Middletown; 

Henry  W.  Rudd New  York. 

William  P.  Rudd Albany. 

James  M.  Ruso Albany. 

Clayton  Ryder Carmel. 

William  H.  Russell . .  .• New  York. 

Frederick  H.  Sanborn New  York. 

-Francis  B.  Sanf ord New  York. 

Ferdinand  V.  Sanford Warwick. 

Herbert  L.  Satterlee New  York. 

•George  W.  Schurman New  York. 

Carl  L.  Schurz New  York. 

William  W.  Scrugham Yonkers. 

John  W.   Searing New  York. 

Albert  H.  F.  Seeger Newburgh. 

Lawrence  E.  Sexton New  York. 

Alec  H.  Seymour " Binghamton. 

Lucian  L.  Shedden Plattsburg. 

Edward  W.  Sheldon New  York. 

Gordon  E.  Sherman Morristown. 

•Charles  E.  Simms ,  New  York. 

George  Fort  Slocum Rochester. 

August  Coleman  Smith New  York. 

Clinton  B.  Smith Flushing. 

George  H.  Smith Monticello. 

George  Herbert  Smith Rochester. 

Henry  Smith  New  York. 

Nelson  Smith New  York. 

Henry  Willis  Smith New  York. 
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N.  B.  Smith Pulaski. 

Herbert  C.  Smyth New  York. 

Samuel  D.  Solomon Syracuse. 

Lyman  A.  Spalding New  York. 

Nelson  S.  Spencer New  York. 

Arnon  L.  Squiers New  York. 

Luke  D.  Stapleton New  York. 

Randall  Hoyt  Stern New  York. 

Robert  E.  Sternberg Saugerties. 

Francis  Lynde  Stetson New  York  City. 

James  Law  Stewart New  York. 

William  E.  Stewart Long  Island  City. 

Joseph  F.  Stier New  York. 

George  B.  Stoddart Mineola. 

Edward  T.  Stokes Port  Henry. 

Charles  Strauss  New  York. 

Morris  L.  Strauss College  Point. 

Martin  L.  Stover New  York. 

Edward  A.  Sumner New  York. 

Henry  W.  Taft New  York. 

Theodore  M.  Taft New  York. 

J.  B.  Coles  Tappan New  York. 

George  S.  Tarbell Ithaca. 

Howard  Taylor New  York. 

Zachary  P.  Taylor Rochester. 

Charles  T.  Terry New  York. 

George  Thoms New  York. 

Michael  A.  Tierney Troy. 

Constantine  T.  Timonier New  York. 

Alexander  Tison New  York. 

Arthur  S.  Tompkins Nyack. 

John  J.  Trapp Flushing. 

William  C.  Trull New  York. 

Edgar  A,  Turrell New  York. 

34 
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William  Ford  Upson New  York. 

William  Vanamee  Newburgh. 

William  G.  Van  Loon Albany. 

John  E.  Van  Nostrand Brooklyn. 

John  Van  Sickle Auburn. 

Howard  Van  Sinderen New  York. 

Eugene  Van  Voorhis Rochester. 

William  Van  Wyck Brooklyn. 

Athelstan  Vaughn Long  Island  City. 

Frederick  E.  Wadhams Albany. 

J.  Mayhew  Wainwright New  York. 

A.  D.  Wales Binghamton. 

Arthur  R.  Walsh New  York. 

Henry  Galbraith  Ward New  York. 

Sylvester  L.  H.  Ward New  York. 

Louis  L.  Waters Syracuse. 

Thomas  D.  Watkins Utica. 

Archibald  R.  Watson New  York. 

John  W.  Weed New  York. 

George  W.  Weeks,  Jr. Islip. 

W.  J.  Welsh Binghamton. 

Robert  L.  Wensley New  York. 

C.  C.  Werner Rochester. 

Edmund  Wetmore   New  York. 

John  Whalen New  York. 

Everett  P.  Wheeler ,. .  New  York. 

Edward  G.  Whitaker New  York. 

Edward  P.  White Buffalo. 

Frank  White   Albany. 

Edward  B.  Whitney New  York. 

Henry  W.  Wiggins Middletown. 

Ansley  Wilcox Buffalo. 

Granville  B.  Winthrop New  York. 

Edmond  E.  Wise New  York. 
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Ralph  Wolf New  York. 

Henry  WoUman   New  York. 

Stewart  L.  Woodford New  York. 

A.  Edward  Woodruff New  York. 

Edwin  G.  Wright Rockville  Centre. 

George  M.  Waight New  York. 

Eugene  N.  L.  Young Long  Island  City. 

J.  Addison  Young New  Rochelle. 

George  Zabriskie New  York. 
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ANNUAL  ADDRESSES  BY  PRESIDENTS 

Year.  Name.  Sabfcet. 

1877  John  K.  Porto Our  Common  Purposes  and  Alms. 

1879  Samuel  Hand Bar  Association  and  the  Profession. 

1882  Sherman  S.  Rogers Our  Association,  its  Present,  Past 

and  Future. 

1885  Eluot  F.  Shepard The  Duty  of  the  Profession  to  Bar 

Associations. 

1886  David  B.  Hill Responsibilities  of  the  Association. 

1887  David  B.  Hill Industry  and  Principal  Professional 

Watch  Words. 

1888  Martin  W.  Cooke Bar  Associations;  What  They  May 

Undertake. 

1889  Martin  W.  Cooke The  Condition,  Demands  and  Pro- 

gress of  the  Association. 

1890  William  H.  Arnoux. 

1891  Matthew  Hale. 

1892  George  M.  Divbn. 

1893  J.  Newton  Fiero. 

1894  J.  Newton  Fiero A  Practical  View  of  Law  Reform 

in  New  York. 

1895  Tracy  C  Becker. 

1896  William  H.  Robertson. 

1897  Edward  G.   Whitaker i.  Code  Revision.     2.  International 

Arbitration.  3.  The  Unnecessary 
Length  and  Number  of  Opinions. 
4.  Registration  of  Lawyers. 

1898  Edward  G.  V/hitakbr i.  Increasing  Volume  of  Our  Statu- 

tory Law.  2.  Inchoate  Right  of 
Dower.  3.  Prevalency  of  the  Crime 
of  Perjury. 

1899  Simon  W.  Rosendale. 

1900  Walter  S.  Logan The  Limitation  of  Inheritances. 

1901  pRANas  M.  Finch Legal  Education. 

1902  William  B.  Hornblower.  . .  The  State  Constitution  of  1894,  as 

Affectmg  Appellate  Tribunals. 

1903  John  G.  Milburn The  Statute  Law  of  the  State. 

1904  John  G.  Milburn Statutory  Revision  and  Consolida- 

tion. 

1905  Richard  L.  Hand Professional  Responsibilit}*. 

1906  Richard  L.  Hand The  Judicial  Power  in  the  State  of 

New  York. 

1907  Joseph  H.  Choate The  English  Bar. 

1908  Joseph  H.  Choate Progress  at  the  Second  Hague  Con- 

ference. 

Note.— The  subject  of  the  annual  addretsea  has  been,  where  not  otherwise  stated, 
a  review  of  the  objects  attained  during  each  year,  and  suggestions  for  the  future. 
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T«r.  Name.  Subject 

1878  Samuel  F.  MiLLBK Legislation  in  This  Country  as  it 

Affects  the  Administration  of 
Justice  in  the  Courts;  What  it 
has  Been;  What  it  Ought  to  Be. 

1880  Geo&gx  W.  Biddlb Retrospective  Legislation. 

1881  ^Stanley  Matthews The  Function  of  the  Legal  Profes* 

sion  in  the  Progress  of  Civiliza- 
tion. 

1883  tRight  Hon.  Baron  Coler- 

idge, Lord  Chief  Justice  of 

England American   Lawyers  and  American 

Law. 

1884  John  G.  Milburn What  is  This  Age  and  Time  Ac- 

complishing in  the  Domain  of 
Law? 

2887  Henry  Hitchcock Recent  Changes  in  American  Sute 

Constitutions. 

1888  Daniel  Dougherty The  Integrity  and  Independence  of 

the  Bar. 

1889  Thomas  M.  Cooley Comparative     Merits     of    Written 

and  Prescriptive  Constitutions. 

1890  Robert  G.  Ingersoll. Crimes  Against  Criminals. 

1891  John  S.  Wise New  Litigation  on  Highways  Re- 

sulting from  the  Use  of  Elec- 
tricity. 

1892  Melville  Bigelow. Respect  for  the  Law  and  Responsi- 

bility of  the  Profession. 

1893  Alton  B.  Parker. A  Phase  of  Law  Reform. 

•  By  reioliitkm  of  the  AaBOdatlon,  owing  to  the  death  of  President  Gatfleld,  which 
took  place  on  the  day  of  the  meeting  of  the  Aaeodatton,  the  annnai  addteM  and  all 
papers,  instead  of  being  read,  were  submitted  in  sileace. 

t  A  special  meeting  was  called  October  11. 1888.  to  receive  I«ofd  Ooleridge. 
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Yetr.  Ntme.  Subject 

i8p3  David  J.  Bsbwsr The  Nation's  Safeguard. 

2894  Adlai  E.  Stevenson The  Lawyer. 

2894  Joseph  N.  Dolph Law  Reform. 

i8p5  John  F.  Dhxon Property  —  Its   Rights   and   Duties 

in  Our  Legal  and  Social  Systems. 

1896  Chauncsy  M.  Dbpbw Patriotism  and  Jingoism— The  Law- 
yer's Duty. 

2897  WnxiAM  L.  Wn.soN Some  Points  in  the  Working  of  Our 

Constitutional  System. 

2898  William  C  DeWitt Charter  of  Greater  New  York. 

1899  Oliver  Wendell  Holmes.  . .  Law  in  Science  and  Science  in  Law. 

2900  Henry  B.  Brown The  Liberty  of  the  Press. 

2901  Wu  Ting-pang Chinese  Jurisprudence. 

2902  Jules  Cambon  The  Relations  of  Diplomacy  to  the 

Development  of  International  Law, 
Public  and  Private. 

2902  James  M.  Beck The  Suppression  of  Anarchy. 

2903  RoKUicHiRO  Masujima The  Present  Position  of  Japanese 

Law  and  Jurisprudence 

1904  John  Watson  Foster What  the  United  States  Has  Done 

•    for  International  Arbitration. 
2905  William  Lindsay The  Relations  of  the  General  Gov- 
ernment  with    the    States    Com- 
posing the  Federal  Union. 

1906  Charles  £.  Littlepield.  . . .  The  Three  Departments  of  Govern- 

ment and  their  Relation  to  Each 
Other. 

1907  Jacob  M.  Dickinson Centralization  by  Construction  and 

Interpretation  of  the  Constitution. 

1908  James  Bryce The    Methods    and    Conditions   of 

Legislation. 


Digitized  by  VjOOQIC 


PAPERS    READ 


Tear.                   Name.  Subject 

1877  Amasa  A.  Redfield Some  Proposed  Changes  in  Pro- 
bate Procedure. 

1877  Walter  Howe Legal    Relations    of    Capital    and 

Labor. 

1878  William  W.  Green The  American  Constitution. 

1878  Jambs  A.  Briggs Taxation  —  Should  it  be   Confined 

to  Real  Estate? 
1878  Irving  Browne A     Plea     for     the     Non-Political 

Lawyer. 
1878  Elliot  F.  Shepard Equalization  of  Representation   in 

the  United  States. 
1878  William  M.  IviNS Jurisprudence  and   Political   Econ 

omy. 
1878  -Grosvenor  p.  Lowrey Telegrams;       Their       Inviolability 

against  Disclosure,  Subpoena  and 

Search  Warrant. 

1878  George  Shay Some  Thoughts  on  Henry  Wheaton 

and  the  Epoch  to  which  Ht 
Belonged. 

1879  Frederic  R*  Coudert Some  Points  of  Civil  and  of  Com 

mon  Law. 

1879  Albert  Stickney. Our  Methods  of  Trials  in  Courts. 

1879  John  Reynolds The  Extent  to  which  Conveyances 

May  be  Set  Aside  as  Fraudulent, 
Though  the  Purchaser  has  Paid  a 
Valuable  Consideration  and  there 
is  no. Actual  Fraud. 

1879  Edwin  Countryman Fragmental  Law  Reform. 

1879  A.  P.  Smith Surrogates'  Courts  and  Surrogates' 

Practice 
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Year.  Name.  Subject. 

1879  QiorgbT.  Spencer. The  Right  of  the  Jury  in  Criminml 

Cases  to  Determine  the  Law  as 
Well  as  the  Fact 

1879  Tracy  C.  Becker The   Ethical  and  Legal  Sutus  of 

Contracts  for  Contingent  Com- 
pensation for  Legal  Services. 

1879  Sheldon  T.  Viele Is  the  Common  Law  a  Proper  Sub- 
ject for  Codification? 

1879  William  M.  Ivins Is  the  Common  Law  a  Proper  Sub- 

ject for  Codification? 

1880  Matthew  Hale Illegal    and    Erroneous    Taxation 

and  Its  Remedies. 

1880  James  D.  Teller Law  and  Lawyers  of  Shakespeare. 

1880  Edward  E.  Sprague The  Test  of  the  Master's  Liability 

to  the  Servant 
1880  Joshua  Gaskill Exemption    of   Personal    Property 

from  Execution. 

1880  Robert  P.  Harlow The  Propriety  of  Regulating  Com- 

mercial Intercourse  (especially 
that  Relating  to  Railroads)  be- 
tween the  States  by  National 
Legislation;  or,  What  National 
Legislation  (if  any)  Should  be 
had  to  Regulate  Commercial  In- 
tercourse between  the  States? 

1881  ^Nathaniel  C.  MoAK. Experts  and   Expert  Testimony. 

1881  ^Richard  L.  Hand Some   Thoughts    on   the    Law    of 

Agency. 

1881  *J.  H.Hopkins A  Glance  at  Certain  Rights,  State 

and  National.. 

1881  ^Sheldon  T.  Viele State  Legislation  and  Charity  Or- 
ganization. 

1881  ♦J.  Warren  Green Ultra  Vires. 

1882  Francis  M.  Burdick Can  a  Statute  be  Well  Written  in 

English? 
1882  Theodore  Bacon Professional  Comity. 

*  By  resolution  of  the  Aaaodation,  owing  to  the  death  of  President  Garfield,  whidi 
took  place  on  the  day  of  the  meeting  of  the  Association,  all  papers,  instead  of  bcteg 
read,  were  submitted  in  silence. 
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Year.  Name.  Subject. 

1889  jAMts  F.  Glucx The  Effect  of  the  Master's  Promise 

to  Repair  Defective  Machinery. 

1882  Gbokgb  S.  Batchbllbr Principles    of    Extra-Territoriality 

in  the  Ottoman  Empire  and 
Mixed  Courts  of  Egypt. 

1883  DwiGBT  H.  Olustead Land  Transfer  Reform. 

1882  RobbrtSewbll Title  to   the   Beds   of  Lakes   and 

Ponds  in  the  State  of  New  York. 

1882  Anslby  Wilcox Malice  as  an  Element  of  Torts. 

1882  Edward  B.  Mbbrill. A  Plea  for  Professional  Ethics. 

1882  Jambs  B.  Perkins Some  Differences  between  French 

and  English  Procedure. 

1882  Edward  E.  Sprague Contributory   Negligence   and   the 

Burden  of  Proof. 

1884  Lemuel  Sxidmore The  Adequacy  of  the  Jury  System 

of  this  State  to  a  Proper  Investi- 
gation and  Decision  of  Civil  Ac- 
tions at  the  Present  Time  and 
What  Changes  (if  any)  are 
Needed. 

1885  DanielH.  Chamberlain....  The  Doctrine  of  Stare  Decisis;  Its 

Reasons  and  Its  Extent 

1887  David  Dudley  Field The  Needs  of  Legislation. 

1887  Nathaniel  C.  Moak The  Value  of  Expert  Testimony  on 

Authority  as  to  Handwriting. 
1887  Matthew  Hale Some    Much-Needed    Reforms    in 

the   Organization   of  the   Courts 

and  in  the  Conduct  of  Litigation. 
1887  Tracy  C  Becker Is  Boycotting  Criminal? 

1887  Leroy  Parker The  Laws  of  Divorce  in  the  United 

States,  Including  the  Conflict  of 
Laws  of  the  Several  States  and 
the  Advisability  of  National  Leg- 
islation. 

1888  Right  Hon.  John  W.  Mel- 

LOB,Q.  C A  Paper  upon  Parliamentary  Rep- 
resentation in  Great  Britain. 
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1888  John  Winslow The  Contest  Between  the  Judiciair 

and  the  Legislature  of  Rhode 
Island. 

1889  L.  B.  Proctor Comparative  View  of  Chief  Judge 

Sanford  £.  Church  and  Judge 
Martin  Grovcr,  of  the  Court  of 
Appeals. 

1889  Daniel  S.  Remsen The    Security    of   Railway    Invest- 

ments. 

1890  Eugene  D.  Hawkins The    Rights    of    Minority    Stock- 

holders and  What  Legislation,  if 
any,  is  needed  for  their  Protec- 
tion. 

1890  Nathaniel  C.  Moak Liability     between     Relatives     for 

Services,  Support  and  on  Alleged 
Implied  Contracts. 

1890  J.  Newton  FiERO What   Shall   be   Done   to    Relieve 

Our  Courts? 

1890  John  F.  Dillon A  Century  of  American  Law. 

1891  J.  Newton  Fiero Can  the  Present  System  of  Report- 

ing Decisions  of  the  Courts  oC 
this  State  be  Substantially  Im- 
proved, and,  if  so,  by  What 
Methods? 

1892  Clark  Bell Medical  Jurisprudence  of  the  Bar 

and  the  Judiciary. 

1893  Alton  B.  Parker. A  Phase  of  Law  Reform. 

1893  George  F.  Danforth The  Judiciary  Articles  of  the  Con- 
stitution. 

1893  Frederick  C.  Coudert Relief  of  the  Court  of  Appeals. 

1893  Austin  Abbott The  Court  of  Last  Resort 

1893  William  B.  Hornblower  . .  The   Supreme  Court 

1893  Leslie  W.  Russell The  Supreme  Court. 

1893  George  G.  Reynolds The  Superior  City  Courts. 

1893  Franklin  Bartlett The  Superior  City  Courts. 

1894  W.  A.  Keener Uniformity  in  Ba:r  Examinations. 

1894  George  Chase Uniformity  in  Bar  Examinations. 

1804  Austin  Abbott Uniformity  in  Bar  Examinations^ 
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1894  Lbkoy  Parker Uniformity  in  Bar  Examinations. 

1894  H.  B.  HuTCHiNS Uniformity  in  Bar  Examinations. 

i8g4  William  Croswell  Doane..  Uniformity  in  Bar  Examinations. 
1894  William  P.  Burr. The  Constitutional  Conventions  of 

1846  and  1867. 
1894  Walter  S.  Logan The  Judiciary  Article  of  the  New^ 

Constitution. 
1894  William  H.  Robertson  ....  The   Work   of   the    Constitutional 

Convention  with  Reference  to  the 

Judiciary  Article. 
1894  Augustus  Schoonmaker.  . . .  Evolution    of   the   Judicial    Power 

and   Observations  Touching  the- 

Judiciary. 
1894  Louis  Marshall. The  Constitutional  Convention. 

1894  Charles  A.  Collin Statutory  Revision  in   New  Yprk. 

1895  Martin  A.  Knapp Government    Regulation    of    Rail- 

road Rates. 

1895  Rowland  Cox The    Constitution    of    the    United 

States  and  its  Relation  to  the 
Subject  of  Trade-Marks. 

1895  William  B.  Davenport  ....  Some    Curious    Incidents    in    the 

Work  of  a  Public  Administrator. 

1895  Ralph  Stone. The  Mission  of  State  Bar  Associa- 
tions. 

189s  J.  Newton  Fiero David  Dudley  Field  and  His  Work. 

1895  J.  Newton  Fiero Should  the  Code  of  Civil  Procedure- 
be  Revised,  Condensed  and  Sim- 
plified? 

1895  Austin  Abbott Should  the  Code  of  Civil  Procedure- 

be  Revised,  Condensed  and  Sim- 
plified? 

1896  John  J.  Linson Some    Needed    Improvements    in 

Our  Statutes  and  in  Statute 
Making. 

1896  Henry  WymanJessup Are     Directors     of     Corporations 

Held  to  a  Sufficient  Accounta- 
bility? 

1896  MooRFiSLD  Storey Address. 
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1896  Cbustophse  G.  Tiedeuan..  The  Doctrine  of  Stare  Decisis  and 

a  Proposed  Modification  of  its 
Practical  Application  in  the  £vo> 
lution  of  the  Law. 

1896  RiCHABD  L.  Hand Preparation  for  the  Bar. 

1896  WiLUAic  B.  Ho&NBLOWER. . .  What  Method  Should  be  Adopted 

in  the  Proposed  Revision  of  the 
Code  of  Procedure  and  How  can 
the  Work  be  Carried  on  so  as  to 
Give  the  Best  Results? 

1896  EuntiDGB  L.  Adams Civil  Procedure  in  England. 

1897  Walter  S.  Logan A  Few  Suggestions  on  Lord  Chief 

Justice  Russell's  Address  at 
Saratoga. 

1897  David  N.  Caivalbo A    Plea    for   the    Preservation    of 

Public  Records. 

1897  Cbablbs  a.  Colun Historic  Methods  of  Law  Reform. 

i897.FkANKLiN  M.  Danaher. ...  Examinations  in  Law  for  Admis- 
sion to  the  Bar  in  the  State  of 
New  York. 

1897  Martin  W.  CboKE View  of  the  New  York  State  Bar 

Association,  as  Seen  from  the 
Standpoint  of  its  Twentieth  An- 
niversary. 

1898  Leslie  W.  Russell Can  Legislation  Legalize  Murder? 

1898  James  W.  Eaton An  Experiment  in  Codification.    A 

Paper  on  the  Negotiable  Instru- 
ments Law  of   1897. 
1898  Robert  Earle Excessive  Legislation. 

1898  W.  A.  PuRRiNGTON An  Examination  of  the  Doctrine  of 

Malice  9S  an  Essential  Element 
of  Responsibility  for  Defamation, 
Uttered  on  a  Privileged  Occa- 
sion. 

1899  Robert  Earle Too  Many  Oaths  and  Their  Con- 

sequences. 

1899  Am  ASA  A.  Redfield A    Case    of   Laesae    Majestatis    in 

New  Amsterdam  in  1647 

1899  Charles  A.  Gardiner Our   Right   to   Acquire   and    Hold 

Foreign  Territory. 

1899  Christopher  G.  Tiedeman..  Constitutionality  of  Inheritance  Tax 

Law. 

1899  Charles  F.  Bostwick Legislative  Competition  for  Cor- 
porate Capital. 

1899  Adelbert  Moot Holding  up  Estates. 

1899  Clarence  D.  Ashley Methods  of  Lqgal  Education  in  die 

Sute  of  New  York. 
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1899  Wilbur  Laxbemobe Interstate     Crime     and     Interstate 

Extradition. 

1900  J.  Newton  Fiero On    the    Taxation    of    Corporate 

Franchises. 

igoo  James  Alston  Cabell The  Trial  of  Aaron  Burr. 

1900  Simon  Fleischmann A    Correct    Basis    for    Corporate 

Taxation. 

1900  WiLBUE  Larkemoke Constitutional  Regulation  of  Con- 
tempt of  Court. 

1900  Walter  S.  Jenkins... Taxable  Transfers — Inter  Vivos. 

1900  Ernest  W.  Hufpcut Constitutional  Aspects  of  the  Fed- 
eral Control  of  Corporations. 

1900  Feux   Brannigan A  Legal  Aspect  of  the  Philippine 

Question. 

1900  Charles  F.  Bostwick Corporate  Finance  in  Law. 

1901  Walter  S.  Logan The  Use  and  Abuse  of  Corporations. 

1901  Charles  P.  Norton State  Control  of  the  Police. 

1901  Charles  A.  Gardiner The    Constitution     of    Our     New 

Possessions;  An  Answer  to  Ex- 
President  Harrison. 

1901  John  H.  Hopkins. The  New  Constitution  of  the  United 

States. 

1901  Frederick  W.  Holls The  International  Court  of  Arbi- 
tration at  The  Hague. 

1901  William  Croswell  Doane.  .  Divorce. 

1901  A.  J.  RoDSNBECK Revision  of  the  General  Laws  and 

Code  of  Procedure. 

1902  J.  Newton  Fiero Shall  Statutory  and  Code  Revision 

be  Abandoned? 

1902  George  Trumbull  Ladd Legal  Aspects  of  Hypnotism. 

1902  WnxiAM  H.  HoTCHKiss... .  The  Supreme  Court  and  the  Present 

Bankruptcy  Law. 

1902  Rudolf  Dulon Interesting  Features  of  German  Law. 

1902  John  DeWitt  Peltz Some  Needed  Amendments  to  the 

Code   Regarding  the   Waiver  of 

Physicians'  Privilege. 

1902  Carman  F.  Randolph Deliberate  Legislation. 

1902  Joseph  A.  Kellogg Anarchism. 

1902  James  McC  Mitchell Legislative  and  Judicial  Desiderata. 

1903  RoKUiCHiRO  Masujima Japanese   Law   in   Relation   to   the 

Status  of  Foreigners. 

1903  Lyman  D.  Brewster A  Commercial  Code. 

1903  Simon  Fleischmann The  Supreme  Court  Dilemma. 

1903  Hem  AN  W.  Morris The    Powers    of    Congress    Over 

Treaties. 
1903  Selden  Bacon Probate  Procedure. 
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1903  Edwabd  B.  Whitney Further  Reforms  in  Procedure. 

X903  Walter  S.  Logan National  Incorporation  and  G>ntrol 

of  Corporations. 
1903  John  F.  Dillon Chancellor    Kent;    Concerning    die 

Erection  of  a  Monument  to  Hb 

Memory. 
1903  H.  Cleveland  Coxe Marriage  and  Divorce  in  France. 

1903  Martin  W.  Littleton The  Independent  Judge. 

1904  William  L.  Penfielo Some  Problems  in  Connection  with 

International  Arbitration. 

1904  Everett  P.  Wheeler American    Constitutional    Law    a9 

Molded  by  Daniel  Webster. 

1904  A.  Caperton  Braxton The  Civil  Jury. 

1904  Louis  W.  Marcus Is  the  Surrogate's  Court  Fulfilling 

its  Purpose? 

1904  Edward  P.  White Changed    Conditions    in  the    Prac- 
tice of  Law. 

1904  Robert  G.  Scherer Law  Reporting. 

1904  Roland  Crangle Legal     Aspects     of     the     Panama 

Question. 
.1904  Wilbur  Larremore Suicide  and  the  Law. 

1904  Alfred  L.  Becker Mr.   Adriaen  van   der   Donck,  the 

Earliest  Lawyer  in  New  York. 

1905  Charles  A.  Gardiner The   Constitutional   Powers  of  the 

President. 

1905  Charles  E.  Hughes Arrest  and  Imprisonment  on  Chni 

Process. 

1905  Adrian  H.  Joune Martin  Van  Buren,  the  Lawyer. 

190S  R.  Percy  Chittenden......  The  Water  Supply  of  the  City  of 

New  York,  and  some  Legal  Com- 
plications Involved. 

1905  Simon  Fleischmann The  Influence  of  the  Bar  in  the 

Selection  of  Judges,  throughout 
the  United  States. 

1906  George  Lawyer Should  the  Grand  Jury  System  be 

Abolished? 

1906  Frederick  S*  Wait Fraudulent  Conveyances. 

1906  Edward  S.  Rapallo Combination  pf  Contracts  on  Sale 

of  Personal  Property. 
1906  Clinton  B.  Gibbs The  Great  Forward  Movement  for 

Uniform  Divorce  Laws. 
1906  Alphonso  T.  Clearwater..  The  Disregard  of  Law. 

1906  William  M.  Ivins Electoral  Reform. 

•1906  Richard  H.  Dana The    Corrupt    Practices   Act;    The 

Nominating    Machinery    and    the 

Australian     Ballot     System      of 

Massachusetts. 
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1907  Thomas  Nelson  Page The  Loss  of  the  Fiduciary  Principle. 

1907  Louis  D.  Brandeis Savings   Bank   Life   Insurance   for 

Wage-Earners. 
1907  J.  AspiNWALL  Hodge. The  Bench  and  The  Bar  in  Their 

Relation  to  the   People  and  the 

Corporations. 

1907  George  W.  Alger The  Law  and  Industrial  Inequality. 

1908  Daniel  S.  Rem  sen Safe  and  Sound  Wills — a  Lawyer's 

Obligation. 

1908  Elbridge  L.  Adams Some  Features  of  Civil  Procedure 

in  England. 

1908  Elon  R.  Brown Some  Faults  of  Legal  Administra- 
tion. 

1908  William  D.  Guthrie The  Eleventh  Article  of  Amend- 
ment to  the  Constitution  of  the 
United  States. 

1908  Henry  Pegram Land   Title   Registration  —  Torrens 

and  other  Systems. 

1908  Charles  Thornton  Davis..  The  Land  Registration  Act  of  Massa- 
chusetts—  Its  Practical  Working, 
Operation  and  Effect. 

1908  Frank  E.  Hodgins,  K.  C.  . .  The    Working   of   the    Land    Title 

Registration  System  in  Ontario. 


Digitized  by  VjOOQIC 


RESPONSES  TO  TOASTS  AT  BANQUETS 

Year.  Name.  Subject 

1878  Samuel  F.  Miller The  Supreme  Court  of  the  United 

States. 

1878  Charles  Andrews The  Court  of  Appeals. 

1878  Charles  M.  Ivins The  Civil  Law. 

1878  Samuel  B.  Ward The  Medical  Profession. 

1878  William  H.  Arnoux The  Legal  Profession. 

1878  A.  J.  Vanderpoel The  Qient 

1878  David  Dudley  Field Law    Reform. 

1878  Robert  S.  Hale Our  Retiring  President 

1878  Charles  Hughes The  Ladies. 

1879  Hezekiah  Sturges Our  Country. 

1879  Augustus  Schoonmaker....  The  State  of  New  York. 

1879  A.  P.  Laning The  Supreme  Court 

1879  Irving  Browne The  Press. 

1879  RuFUS  W.  Peckham Legal  Profession. 

1879  Charles  Hughes Our  Clients. 

1880  Charles  Andrews The  Court  of  Appeals  of  the  State 

of  New  York. 
1880  Theodoric  R.  Westbrook..  The  Supreme  Court  of  the  State  of 

New  York. 
1880  George  W.  BiDDLE The  Bar  of  the  United  States  of 

America. 

1880  William  H.  McElroy The  Press. 

1880  Elliot  F.  Shepard The  Bar  Association  of  the  City  of 

New  York. 

1887  St.  Clair  McKelway The  State  of  New  York. 

1887  Henry  Hitchcock The  Legal  Profession. 

1887  Alfred  C.  Coxe The  Federal  Courts. 

1887  Robert  Earl The  Court  of  Appeals. 

1887  David  Dudley  Field The  Gergy. 

1887,  S.  B.  Ward The  Medical  Profession. 

1889  David  B.  Hill The  State  of  New  York. 
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1889  Thomas  M.  Cooley The  Legal  Profession. 

1889  John  Clinton  Gray The  Court  of  Appeals. 

1889  Edwin  N.  Lockwood Federal  Courts. 

1889  Matthew  Hale The  New  York  Supreme  Court. 

1889  J.  Sloat  Fassett The  Legislature. 

1889  Joseph  O'Connor The  Press. 

1889  Roger  A.  Pryor The  State  of  Virginia. 

1890  Homer  A.  Nelson The  State  of  New  York. 

1890  David  Dudley  Field The  Supreme  Court  of  the  United 

States. 
1890  John  B.  SxANCHFiELD The  Supreme  Court  of  the   State 

of  New  York. 
1890  James  Husted The    Legislature   of  the    State    of 

New  York. 

1890  Hugh  Reilly The  Capital  City. 

1890  John  J.  Linson The  Lawyer    as  a  Legislator. 

1890  Rev.  Father  Cronin The  Press. 

1890  J.  Sloat  Fassett The  New  York  State  Bar  Associa- 

ti'^n. 

1890  Robert  G.  Ingersoll. Orator  of  the  Day. 

1891  Charles  E.  Patterson Our  Country. 

1891  Edward  F.  Jones The  State  of  New  York. 

189 1  David  Dudley  Field The  Court  of  Appeals. 

1891  D.  S.  Alexander The  Federal  Courts. 

1891  John  J.  Linson The  New  York  Supreme  Court 

1891  John  S.  Wise The  Legal  Profession. 

1891  William  Sulzer The  Legislature. 

1891  James  H.  Manning The  Capital  City. 

1891  William  H.  McElroy The  Press. 

1891  WiLFORD  L.  Robbins The  Relation  of  the  Pulpit  to  the 

Bar. 

1891  George  L.  Stedman The  Lawyer  in  His  Office. 

1898  Charles  Andrews Address. 

1898  Alton  B.  Parker Address. 

1898  Governor  Black The  State  of  New  York. 

1898  James  C.  Carter The  Association  of  the  Bar  of  the 

City  of  New  York. 
1898  Joseph  H.  Choate Bar  of  the  Stat^ 

35 
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1898  John  G.  Milburn The  Bench  and  Bar. 

1898  David  B.Hill The  ex-Prcsidenu  of  the  Assocu^ 

tion. 

1898  Walter  S.  Logan The  New  York  State  Bar  Associa- 

tion. 

1899  Governor  Roosevelt The  Empire  State. 

1899  Chief  Judge  Parker The  Court  of  Appeals. 

1899  Tracy  C.  Becker Legal  Education. 

1899  George  M.  Palmer The  Lawyer  in  Politics. 

1899  Lewis  E.  Carr The  Hardships  of  the  Present  Prac- 

tice of  the  Profession. 

1900  Lt.-Gov.  Woodruff The  Empire  State. 

1900  John  Clinton  Gray The  Court  of  Appeals. 

Z900  James  Alston  Cabell Address. 

1900  John  Cunneen The  Buffalo  Bar. 

1900  Lewis  £.  Carr The  Lawyer  and  the  Hod  Carrier. 

1900  J.  Van  Vechten  Olcott The  Bar  of  New  York  City. 

1900  Judge  Finch Address. 

1901  Minister  Wu  Ting-fang The  President  of  the  United  Sutes. 

1901  Governor  Odell The  State. 

1901  Lt.-Gov.  Woodruff A  Commercial  View  of  Our  Rela- 
tions with  China. 

1901  Morgan  J.  O'Brien The  Judiciary. 

1901  Herbert  P.  Bissell The  Legal  Fraternity.  . 

1901  Commander  A.  V.Wadhams, 

U.  S.  N The  United  States  Navy. 

1901  Lewis  £.  Carr Three  Strikes  and  Out 

I9Q3  Ambassador  Jules  Cambon.  The  President  of  the  United  States 

and  the  President  of  the  French 
Republic. 

1902  Charles  Peers  Davidson...  King  Edward  VH. 
1902  Governor  Odell The  State. 

1902  Edgar  T.  Brackett The  Retirement  of  Judge  Landon. 

1902  Lieut.-Gov.  Woodruff Legal     Curves    from    a    Layman's 

Standpoint. 

1902  James  M.  Beck The  Junior  Bar. 

1902  William  K.  Townsend Our  Unwritten  Constitution. 

1902  W.  J.  White The  Montreal  Bar. 

1902  Joseph  A.  Lawson Legal  By- Ways. 

1902  uwis  E.  Carr Contingent  Remainders. 
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1903  Minister  Takahira The  President  of  the  United  States 

and  the  Emperor  of  Japan. 
1903  Dr.  Roxuichiro  Masujima.  The  American  People. 

1903  Judge  Gray The  Court  of  Appeals. 

1903  Martin  W.  Littleton The  Independent  Jury. 

1903  R.  D.  McGiBBON,  K.  C The  Montreal  Bar. 

1903  CommanderA.  V.  Wadhams, 

U.  S.  N The  Navy;  the  Peacemakers. 

1903  Henry  D.  Estabrook New  York  and  the  West. 

1904  Governor  Odell The  State  of  New  York. 

1904  Judge  O'Brien The  Court  of  Appeals. 

1904  Donald  Macu aster,  K.  C.  The  Canadian  Bar. 
1904  Frederic  W.  Hinrichs Sunday  in  New  York. 

1904  Attorney-Gen*l  Cunneen..  New  York's  Contribution  to  Juris- 
prudence. 

1904  Lewis  jL  Carr The  Sacred  Twelve. 

1905  Lieut.-Governor  Bruce The  State  of  New  York. 

190S  WiLUAM  Lindsay The  State  of  Kentucky. 

1905  Chief  Judge  Cullen The  Court  of  Appeals. 

1905  Job  E.  Hedges Lawyers. 

1905  Bishop  Coadjutor  Nelson..  The  Law  and  the  Prophets. 
1905  Frank  M.  Thorns Reflections  on  Lawyers. 

1905  Attorney-General  Mayer.  .  Was     Diogenes     Looking     for     a 

Lawyer? 

1906  Ljeut.-Governor  Bruce......  The  State  of  New  York. 

1906  Charles  £.  Littlefield The  Pine  Tree  State. 

1906  General  Horace  Porter.  . . .  Law  and  Diplomacy. 

1906  Judge  Haight. The  Court  of  Appeals. 

1906  Bishop  Doane Profession  and  Practice. 

1906  George  Whitblock The  Maryland  Bar. 

1906  Robert  C  Smith,  K  C The  Canadian  Bar. 

1906  Joseph  H.  Choatb The  Incoming  President. 

1907  Governor  Hughes  The  State  of  New  York. 

X907  Judge  Dickinson  The  State  of  Tennessee. 

1907  P.  B.  MiGNAULT,  K  C The  Montreal  Bar. 

1907  Thomas  Nelson  Page The  Country  Lawyer. 

1907  Harry  St.  George  Tucker..  The  State  of  Virginia. 
1907  William  B.  Hornblower.  ..  The  "state  of  unrest." 

1907  Joseph  A.  Lawson The  "  state  of  mental  equilibrium." 

1908  Governor  Hughes  The  State  of  New  York. 

1908  Ambassador  Bryce  The  Bench  and  the  Bar. 

1908  Judge  Werner The  Court  of  Appeals. 

1908  Judge  Holt  The  Federal  Court. 

1908  Talcott  Wiluams,  LL.D..  ..  Liberty  and  the  Bar. 
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PRESIDENTS  OP  THE  ASSOCIATION 

♦JOHN  K.  PORTER 1876— 1878 

♦SAMUEL  HAND   1878— 1880 

♦SHERMAN  S.  ROGERS 1880— 1882 

•WILLIAM  C.  RUGER 1882— 1884 

♦ELLIOTT  F.  SHEPARD 1884— 1885 

DAVID  B.  HILL 1885— 1887 

♦MARTIN  W.  COOKE 1887— 1889 

♦WILLIAM  H.  ARNOUX 1889— 1890 

♦MATTHEW  HALE 1890— 1891 

GEORGE  M.  DIVEN 1891— 1892 

J.  NEWTON  FIERO 1892— 1894 

TRACY  C.  BECKER 1894— 1895 

♦WILLIAM  H.  ROBERTSON 1895— 1896 

EDWARD  G.  WHITAKER 1896— 1898 

SIMON  W.  ROSENDALE 1898— 1899 

♦WALTER  S.  LOGAN 1899— 1900 

♦FRANCIS  M.  FINCH 1900— 1901 

WILLIAM  B.  HORNBLOWER 1901— 1902 

JOHN  G.  MILBURN 1902— 1904 

RICHARD  L.  HAND 1904— 1906 

JOSEPH  H.  CHOATE 1906— 1908 

FRANCIS  LYNDE  STETSON 1908— 1909 

•Deceated. 
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SECRETARIES 

1876-1882  Abraham  V.  De  Witt Albany. 

1882-1887  Peyton  F.  Miller Albany. 

1887-1899  Luden  B.  Proctor Albany. 

1899-  Frederick  E.  Wadhams Albany. 


CORRESPONDING  SECRETARIES 

1876-1879  Edward  Mitchell New  York. 

1879-1880  Marcus  T.  Hun Albany. 

1880-1883  Julien  T.  Davies New  York. 

1883-1884  William  P.  Dixon New  York. 

1884-1887  Sheldon  T.  Viele Buffalo. 

1887-1889  Peyton  F.  Miller Albany. 

1889-1892  Arthur  L.  Andrews Albany. 

1892-1895  Justin  Kellogg Troy. 

1895-1896  Joseph  A.  Lawson Albany. 

1896-1898  Amasa  J.  Parker,  Jr Albany. 

1898-1899  Frederick  E.  Wadhams Albany. 

.  1899-1900  Lucien  B.  Proctor Albany. 

1900-1901  George  Lawyer Albany. 


TREASURERS 

1876-1880  Rufus  W.  Peckham. Albany. 

1880-1884  Martin  W.  Cooke Rochester. 

1884- 1892  Simon  W.  Rosendale Albany. 

1892-1898  Albert  Hessberg Albany. 

1898-1901  Henry  A.  Peckham Albany. 

1901-  Albert  Hessberg Albany. 
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I908-I909 
OFFICERS  AND  STANDING  COMMITTEES 

President 
FRANCIS  LYNDE  STETSON. 

Vice-Presidents 

First  District Paul  Fuller New  York. 

Second  District. . .  William  C  DeWitt Brooklyn. 

Third  District Lewis  E.  Carr Albany. 

Fourth  District. . .  Edward  C.  Whitmyer Schenectady. 

Fifth  District William  Nottingham Syracuse. 

Sixth  District....  Theodore  R.  TutWU Binghamtoa. 

Seventh  District. .  John  M.  Davy Rodiesler. 

Eighth  District. . .  Daniel  J.  Kenefick Buffak). 

Ninth  District Frank  B.  Lown Poughkeepsie. 

Secretary 
Frederick  E.  Wadhams Albany. 

Treasurer 
Albert  Hessberg Albany. 

Executive  Committee 

'Lewis  L.  Delafield,  New  York,  Chairman. 
William  P.  Rudd,  Albany,  Secretary. 

First  District  —  Lewis  L.  Delafield,  Charles  C.  Burlingham, 
Edward  B.  Whitney. 

Second  District  —  Albert  G.  McDonald,  John  F.   Qarke, 
Burt  Jay  Humphrey. 

Third  District  —  Chairles  J.  Buchanan,  Danforth  E.  Ains- 
worth,  William  P.  Rudd. 

Fourth  Di'strict  —  Grenville  M.  Ingalsbe,  Jeremiah  Keck, 
Ledyard  P.  Hale. 

Fifth   District  —  Thomas    S.  Jones,   George   W.   Driscoll, 
Francis  M.  Hugo. 
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Sixth  District  — Michael  H.  Kiley,  Robert  S.  Parsons, 
Abraham  L.  Kellogg. 

Seventh  District  —  Horace  McGuire,  John  M.  Brainard, 
Thomas  Carmody. 

Eighth  District  — Jesse  S.  Phillips,  Edward  E.  Coatsw6rth, 
Jerome  B.  Fisher. 

Ninth  District  — James  M.  Hunt,  H.  T.  Dykman,  J.  Addi- 
son Young. 

Committee  on  Law  Reform 

J.  Newton  Fiero,  Albany,  Chairman. 
Simon  Fleischmann,  Buffalo,  Secretary. 

First  District  —  Payson  Merrill,  John  D.  Lindsay,  Thaddeus 
D.  Kenneson. 

Second  District  —  Henry  A.  Monfort,  David  F.  Manning, 
Walter  Sharw  Brewster. 

Third  District  —  J.  Newton  Fiero,  Frederick  W.  Cameron, 
WiUis  E.  Heaton. 

Fourth  District  —  James  A.  Van  Voast,  Charles  S.  Nisbet, 
Irving  W.  Wiswall. 

Fifth  District  —  Henry  Purcell,  WiUiam  Townsend,  Edward 
Schoeneck. 

Sixth  District  —  James  T.  Rogers,  William  A.  Finch, 
H.  Austin  Qark. 

Seventh  District  —  Edward  Harris,  Jr.,  C.  C.  Werner, 
James  A.  Parsons. 

Eighth  District  — Adelbert  Moot,  Henry  W.  Hill,  Simon 
Fleischmann. 

Ninth  District  —  William  Church  Osborn,  William  Rand, 
Jr.,  Frederick  S.  Bamum. 

Committee  on  Admissions 

Sanford  T.  Church,  Albion,  Chairman. 
George  W.  Daw,  Troy,  Secretary. 

First  District  —  John  Mason  Knox,  Julius  M'.  Mayer, 
J.  Vernon  Bouvier,  Jr.,  Carl  L.  Schurz. 
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552  OFFICERS   AND    STANDING   COMMITTEES 

Second   District  —  Isaac   R.   Oeland,   George   L.    Scherer, 
F.  W.  M.  Cutcheon,  Frederic  W.  Hinrichs. 

Third   District  —  Jacob   C.  E.   Scott,   Charles   F.    Bridge, 
George  W.  Daw,  Edwin  Van  Wormer. 

Fourth  District  — William  L.  Kiley,  William  C.  Mills,  Har- 
wood  Dudley,  Samuel  L.  Wheeler. 

Fifth  District  — Ernest  I.  White,  Charles  A.  Miller,  George 
S.  McCartin,  Arleigh  D.  Richardson. 

Sixth  District  —  Hubert  L.  Brown,  C.  L.  Andrus,  George  S. 
Tarbell,  Frank  L.  Howard. 

Seventh  District  —  George  S.  Tinklep^ugh,  Fred  W.  Noyes, 
Robert  Averill,  Charles  W.  Kimball.  • 

Eighth  District  —  Joseph  G.  Dudley,  Sanford  T.  Church, 
Elmer  E.  Charles,  Lyman  M.  Bass. 

Ninth  District  —  Albert  H.  F.  Seeger,  Robert  Wilkinson, 
Anson  Baldwin,  Justin  Du  Pratt  White. 

Committee  on  Grievances. 

William  P.  Goodelle,  Syracuse,  Chairman. 
William  G.  Van  Loon,  Albany,  Secretary. 

First  District  —  Robert  Grier  Monroe,  Eugene  A.  Philbin, 
Arthur  H.  Masten. 

Second   District  —  James   D.   Bell,   Rawdon   W.   Kellogg, 
Robert  H.  Elder. 

Third   District  —  Frederick   Townsend,   Robert  E.    Steele, 
William  G.  Van  Loon. 

Fourth  District  —  Robert  O.   Bascom,  J.   Sanford  Potter, 
James  Osgood  Carr. 

Fifth   District  —  William   P.   Goodelle,   D.   P.   Morehouse, 
Smith  M.  Lindslev. 

Sixth   District  —  William   Wirt   Newell,   George  McCann, 
Charies  H.  Blood. 

Seventh    District  —  John    Colmey,    Eugene    Van    Voorhis, 
Charles  L  Avery. 
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Eighth   District  —  Thomas   Penney,   Frederic   H.   Church, 
George  E.  Spring. 

Ninth  District  —  Gilbert  Holmes  Crawford,  Hampton  >D. 
Ewing,  C.  E.  Cuddeback. 

Committee  on  Legal  Biography 

Howard  Mansfield,  Chairman. 
Roland  Crangle,  Secretary. 

First  District Howard  Mansfield. 

Second  District. J.  Hampden  Dougherty. 

Third  District William  H.  HoUister,  Jr. 

Fourth  District Joseph  A.  Kellogg. 

Fifth  District Oswald  P.  Backus. 

Sixth  District Roswell  R.  Moss. 

Seventh  District Milo  M.  Acker. 

Eighth  District Roland  Crangle. 

Nintii  District Russell  Headley. 
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SPECIAL  COMMITTEES  AND  DELEGATES 

The  following  special  committees  and  delegates  have  been 
appointed : 

Committee   of   Arrangements   for   the    Next   Annual 

Meeting 
Ansley  Wilcox,  Buffalo,  Chairman. 

Porter  Norton ^ Buffalo. 

Loran  L.  Lewis Buffalo. 

Horace  McGuire Rochester. 

Frederick  L.  Lovelace Niagara. 

Jercmie  B.  Fisher Jamestown. 

William  G.  Van-  Loon Albany. 

Delegates  to  the  Thirty-First  Annual  Meeting  of  the 
American  Bar  Association,  to  be  Held  at  Seattle, 
Washington,  August,  1908. 

Alton  B.  Parker New  York. 

J.  Newton  Fiero Albany. 

Lawrence  E.  Sexton New  York. 

Alternates 

Edmund  Wetmorc New  York. 

Grenville  M.  Ingalsbe Sandy  IBIL 

Thomas  B.  Cotter Plattsburg. 

Committee  on  Salary  of  Federal  Judges 

William  B.  Hornblower New  York^ 

Everett  P.  Wheeler New  Yoric, 

Edward  A.  Sumner New  York. 

James  Mi.  Beck New  Yoric. 

Committee  on  Revision  of  the  Federal  Statutes 

Henry  L.  Stimson New  York. 

William  G.  Choate New  York. 
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Francis  Lynde  Stetson New  York. 

Adelbert  Moot Buffalo. 

Henry  L.  Boeert New  York. 

Committee  Appointed  to  Memorialize  the  Legislature  on 
THE  Subject  of  a  Statue  to  Chancellor  Kent. 

First  District John  F.  Dillon,  Chairman,  New  York. 

Second  District. . .  Ja^nies  McKeen Brooklyn. 

Third  District. .. .  Frederick  E.  Wadhams. .  Albany, 

Fourth  District. . .  Richard  L.  Hand plizabethtown. 

Fifth  District Theodore  E.  Hancock Syracuse. 

Sixth  District John  B.  Stanchfield Elnrira. 

Seventh  District. .  Adolph  J.  Rodenbeck Rochester. 

Eighth  District. . .  Adelbert  Moot Buffalo. 

Committee  on  International  Arbitration 

Everett  P.  Wheeler New  York. 

Charles  R.  Hall New  York. 

Frands  Lynde  Stetson New  York. 

Jeremiah  Keck Johnstown. 

Robert  D.  Benedict New  York. 

Committee  on  Corporation  Law 

Francis  Lynde  Stetson New  York. 

Edward  M.  Shepard New  York. 

Victor  Morawetz New  York. 

Committee  on  Legal  Ethics 

Thomas  H.  Hubbard New  York. 

Alton  B.  Parker New  York. 

Richard  L.  Hand Elizabethtown. 

J.  Newton  Fiero Albany. 

Franklin  ML  Danaher Albany. 

Henry  W.  Jessup New  York. 

Committee  on  Arrest  and  Imprisonment  in  Civil  Actions 

Frank  Harvey  Field New  York. 

James  T.  Rogers Binghamton. 

Macgrane  Coxe New  York. 

Francis  Lyndo  Stetson New  York. 
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Committee  on  Medical  Expert  Testimony 

First  District Austen  G.  Fox New  York, 

Second  District William  N.  Dykeman Brooklyn. 

Third  District A.  T.  Qearwater Kingston. 

Fourth  District Edgar  T.  Brackett Saratoga. 

Fifth  District Louis  L.  Waters Syracuse. 

Sixth  District George  M.  Diven Elmirai. 

Seventh  District. . .  John  M.  Davy. Rochester. 

Eighth  District Adelbert  Moot Buffalo. 

Ninth  District Qiarles  Morschauser Poughkeepsie. 

Committee    on    Proposed    Legislation    Amending    the 
Practice  in  Surrogate's  Court 

Edward  B.  Whitney New  York. 

Selden  Bacon New  York. 

Lewis  L.  Delafield New  York. 

Simon  Fleischmann : ,  Buffalo. 

Daniel  S.  Remsen New  York. 

Committee  on  Contingent  Fees 

First  District John  Brooks  Leavitt New  York. 

Second  District. . .  Edward  M.  Shepard Brookl)m. 

Third  District Alphonso  T.  Clearwater. . .  Kingston. 

Fourth  District. . .  Richard  L.  Hand Elizabethtown. 

Fifth  District William  P.  Goodelle Syracuse. 

Sixth  District Frank  Irvine Ithaca. 

Seventh  District. .  John  M.  Davy Rochester. 

Eighth  District. . .  Simon  Fleischmann Buffalo. 

Ninth  District Williaim  Church  Osbom..  Garrison. 

Committee  on  Nominations 

First  District .  William  D.  Guthrie New  York. 

Second  District .. .   William  N.   Dykeman Brooklyn. 

Third  District Alphonso  T.  Clearwater. . .  Kingston. 

Fourth  District. . .  J.  Sanford  Potter Whitehall. 

Fifth  District Albert  P.  Fowler Syracuse. 

Sixth  District Rollin  W.  Meeker Binghamton. 

Seventh  District. .  James  M.  E.  O'Grady Rochester. 

Eighth  District. . .  Porter  Norton Buffalo. 

'  Ninth  District j.  Addison  Young New  Rochelle. 
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I907 
HONORARY  MEMBERS 

(Constitution,  Art.  III.) 

The  Chief  Justice  and  Associate  Justices  of  the  United 
States  Supreme  Court 

Melville  W.  Fuller Chief  Justice. 

Oliver  Wendell  Holmes Associate  Justice. 

John  M.  Harlan Associate  Justice. 

David  J.  Brewer Associate  Justice. 

William  R.  Day Associate  Justice. 

Edward  D.  White Associate  Justice. 

Ruf us  W.  Peckham Associate  Justice. 

Joseph  McKenna Associate  Justice, 

William  H.  Moody Associate  Justice. 

United  States  Circuit  Judges 

Henry  Galbraith  Ward New  York. 

E.  Henry  Lacombe New  York. 

Alfred  C.  Coxe Utica. 

United  States  District  Judges 

George  W.  Ray,  N.  D Norwich. 

George  B.  Adams,  S.  D New  York. 

George  C.  Holt,  S.  D New  York. 

Charles  M.  Hough,  S.  D New  York. 

Thomas  Ives  Chatfield,  E.  D Brooklyn. 

John  R.  Hazel,  W.  D Buffalo. 

Judges  of  the  Court  of  Appeals  of  this  State 

Edgar  M.  CuUen,  Chief  Judge Brooklyn. 

John  Clinton  Gray New  York. 

Edward  T.  Bartlett. New  York. 

Albert  Haight Buffalo. 

Irving  G.  Vann Syracuse. 

William  E.  Werner Rochester. 

Willard  Bartlett Brooklyn. 
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Emory  A.  Chase Catskill. 

Frank  H.  Hiscock Syracuse. 

Justices  of  the  Supreme  Court 

First  District 

Edward  Patterson New  York. 

George  L.  Ingraham New  York. 

Francis  M.  Scott New  York. 

Charles  H.  Truax New  York. 

Charles  F.  Mac  Lean New  York. 

P.  Henry  Dugro New  York. 

Henry  L.  Gildersleeve New  York. 

James  Fitzgerald  New  York. 

Henry  Bischoff New  York. 

David  Leventritt   ; . .  New  York. 

Leonard  A.  Giegerich New  York. 

James  A.  O'Gorman New  York. 

James  A.  Blanchard New  York. 

John  Proctor  Clarke New  York. 

Samuel  Greenbaum  New  York. 

Edward  E.  McCall New  York. 

Vernon  M.  Davis New  York. 

Edward  B.  Amend New  York. 

Victor  J.  Dowling New  York. 

Joseph  E.  Newburger New  York. 

John  J.  Brady New  York. 

Charles  W.  Dayton New  York. 

Mitchell  L.  Erlanger New  York. 

John  Ford New  York. 

John  W.  Goff New  York. 

Charles  L,  Guy New  York. 

Peter  A.  Hendrick New  York. 

M.  Warley  Platzek New  York. 

Samuel  Seabury New  York. 

James  W.  Gerard New  York. 

Second  District 

William  J.  Gaynor Brooklyn. 

William  D.  Dickey Brooklyn. 

Josiah  T.  Marean Brooklyn. 


Digitized  by 


Google 


HONORARY   MEMBERS  559 

Almet  F.  Jenks Brooklyn. 

Garrett  J.  Garrettson Elmhurst. 

Samuel  T.  Maddox Brooklyn. 

William  J.  Kelly Brooklyn. 

Joseph  A.  Burr Brooklyn. 

John  Aspinall  Brooklyn. 

William  J.  Carr Brooklyn. 

Frederick  E.  Crane Brooklyn. 

Lester  W.  Clark New  Brighton. 

Walter  H.  Jaycox Patchogue. 

Townsend  Scudder Mineola. 

Edwart-d  B.  Thomas Brooklyn. 

Luke  D.  Stapleton Brooklyn. 

Abel  E.  Blackmar Brooklyn. 

Third  District 

A.  V.  S.  Cochrane. Hudson. 

Alden  Chester   Albany. 

James  A.  Betts Kingston. 

Wesley  O.  Howard Troy. 

George  H.  Fitts Cohoes. 

Fourth  District 

James  W.  Houghton Saratoga  Springs. 

Chester  B.  McLaughlin Port  Henry. 

Edgar  A.  Spencer Gloversville. 

John  M.  Kellogg Ogdensburg. 

Henry  T.  Kellogg.  .X Plattsburg. 

Charles  C.  Van  Kirk. Greenwich. 

Fifth  District 

Pardon  C.  Williams Watertown. 

Peter  B.  McLennan Syracuse. 

William  S.  Andrews Syracuse. 

William  E.  Scripture Rome. 

Watson  M.  Rogers Watertown. 

Irving  R.  Devendorf Herkimer. 

Pascal  C.  J.  De  Angelis Utica. 

Sixth  District 
Walter  Lloyd  Smith Elmira. 

George  F.  Lyon Binghamton. 
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Albert  H.  Sewell : Walton. 

Nathan  L.  Miller Cortland. 

Henry  B.  Coman Morrisville. 

Albert  .F.  Gladding Norwich. 

Seventh  District 

Adelbert  P.  Rich Auburn. 

James  A.  Robson Canandaigua. 

Nathaniel  Foote Rochester. 

Arthur  E.  Sutherland Rochester. 

William  W.  Clark Wayland. 

George  A.  Benton Rochester. 

S.  Nelson  Sawyer; Paknyra. 

Eighth  District 

John  S.  Lambert Fredonia. 

Warren  B.  Hooker Fredonia. 

Alfred  Spring FranklinviUe. 

Frank  C.  Laughlin '^uSsAo. 

Truman  C.  White BuflFalo. 

John  Woodwaird  Jamestovm. 

Frederick  W.  Kruse Olean. 

Louis  W.  Marcus Buffalo. 

Charles  B.  Wheeler Buffalo. 

Charles  H.  Brown Buffalo. 

Edward  K.  Emery Buffalo. 

Cuthbert  W.  Pound ; Lockport. 

Ninth  District 

Martin  J.  Keogh New  Rochdle* 

Michael  H.  Hirschberg Newburgh. 

Isaac  N.  Mills Mt.  Vernon. 

Joseph  Morschauser  Poughkeepsic^ 

Arthur  S.  Tompkins Nyack. 
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HONORARY    MEMBERS 

(Pursuant  to  general  resolution  of  the  Association.) 
(Proceedings  1882,  vol.  VI,  p.  130.) 

President  of  the  United  States 
Grover  Cleveland Princeton,  N.  J. 

Members  of  the  President's  Cabinet 

John  G.  Carlisle New  York. 

Charles  S.  Fairchild New  York. 

Benjamin  F.  Tracy New  York. 

Elihu  Root New  York. 

United  States  Senators  from  this  State 

David  B.  Hill Albany. 

Frank  Hiscock Syracuse. 

Chauncey  M.  Depew ; New  York. 

Governors  of  this  State 

Frank  S.  Black Troy. 

Charles  E.  Hughes New  York. 

Attorneys-General  of  this  State 

Denis  O'Brien Watertown. 

Charles  F.  Tabor Buffalo. 

Simon  W.  Rosendak Albany. 

Theodore  E.  Hancock Syracuse. 

John  C.  Davies Camden. 

Julius  M.  Mayer New  York. 

William  S.  Jackson Buffalo. 

Envoys  or  Ministers  to  Foreign  Countries 

Stewart  L.  Woodford New  York. 

Oscar  S.  Straus New  York. 

Herbert  W.  Bowen New  York. 

Macgrane  Coxe New  York. 

Joseph  H.  Choate New  York. 

36 
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HONORARY    MEMBERS 

(Elected  pursuant  to  special  resolution.) 

1887  Hitchcock,  Hon.  Henry St.  Louis,  Mo. 

1888  Mellor,  Hon.  John  W.,  K.  C London,  Eng. 

1891  Wise,  Hon.  John  S New YorkCity. 

1892  Bigelow,  Hon.  Melville  M.,  LL.  D. . .   Boston,  Mass. 

1893  Brewer,  Hon.  David  J Washington,  D.  C. 

1893  Parker,  Hon.  Alton  B New  York. 

189s  Stone,  Hon.  Ralph Detroit,  Mich. 

1896  White,  Hon.  Truman  C Buflfalo. 

1899  Holmes,  Hon.  Oliver  Wendell Boston,  Mass. 

1901  Wu  Ting-Fang,  His  Excellency,  LL.D.  Shanghai,  Qiina. 

1902  Cambon,  Jules,  His  Excellency Paris,  France. 

1902  Beck,  Hon.  James  M New  York  City. 

1902  Andrews,  Hon.  Chajrles Syracuse. 

1903  Kogoro  Takahira,  His  Excellency. . .  Washington,  D.  C. 

1903  Masujima,  Dr.  Rokuichiro Yokohama,  Japan. 

1904  Foster,  Hon.  John  Watson Washington,  D.  C. 

1905  Lindsay,  Hon.  William New  York. 

1906  Littlefield,  Hon.  Charles  E Rockland,  Me. 

1906  Porter,  Gen.  Horace New  York. 

1906  Dana,  Hon.  Richard  H Boston,  Mass. 

1907  Dickinson,  Hon.  Jacob  M Chicago,  111. 

1907  Haigerman,  Hon.  James St.  Louis,  Mo. 

1907  Page,  Thomas  Nelson,  LL.  D Washington,  D.  C. 

1907  Tucker,  Harry  St.  George,  LL.  D. . .  Lexington,  Va. 

1908  Bryce,  Rt.  Hon.  James,  LL.  D Washington,  D.  C. 
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1902  Agar,  John  G 31  Nassau  street,  New  York. 

1901  AUds,  J.  P Norwich. 

1899  Backus,  Henry  Clinton. . .  45  Broadway,  New  York. 

1890  Bangs,  Francis  S 15  Broad  street.  New  York. 

1892  Barnard,  Frederick Poughkeepsie. 

1906  Bell,  James  D Borough  Hall,  Brooklyn. 

1891  Bogert,  Henry  L 99  Nassau  street.  New  York. 

1893  Boyd,  John  Gilmore 41  Park  Row,  New  York. 

1905  Brennan,  John  F Yonkers. 

1895  Brown,  Louis  M Glens  Falls. 

1882  Bruno,  Richard  M 20  Broad  street.  New  York. 

1906  Bunce,  George  H Herkimer. 

1903  Candler,  Flamen  B 48  Wall  street.  New  York. 

1905  Charles,  Elmer  E Warsaw. 

1900  Clarke,  R.  Floyd 37  Wall  street,  New  York. 

1899  Conger,  Qarence  R 37  Liberty  street.  New  York. 

1907  Crennell,  Kate  K Rochester. 

1905  Crowley,  Will  B Syracuse. 

1904  Davison,  Charles  M\ Saratoga  Springs. 

1904  Davison,  George  W 26  Court  street,  Brooklyn. 

1905  Davy,  James  R Rochester. 

-890  Dayton,  Charles  W 27  William  street,  New  York. 

1885  Delafield,  Albert Greenport. 

1887  Depew,  Chauncey  M Grand  Central  Station,  N.  Y. 

1887  DeWitt,  George  G 88  Nassau  street,  New  York. 

1903  DeWitt,  William  G 88  Nassau  street,  New  York. 

1885  Dickerson,  Edward  N. . . .  141  Broadway,  New  York. 

1906  Wckerson,  William  L. . . .  Montgomery. 

1885  Dixon,  William  P 32  Liberty  street.  New  York. 

1903  Dooliittle,  Charles  M Thomson. 


NoTB.— The  ycftr  set  opposite  the  names  represents  the  date  when  I,ife  Membership 
Certificmte  was  issued. 
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1905  Ewing,  Hampfton  D 67  Wall  street,  New  York. 

1905  Fallows,  Edward  H 170  Broadway,  New  York. 

1906  Fosdick,  Lewis  L Jamaica. 

1904  Fowler,  John  Curtis Syracuse. 

1905  Fox,  Austen  G 45  Wall  street,  New  York. 

1883  Gerry,  Elbridge  T 258  Broadway,  New  York. 

1896  Gifford,  James  M 5  Nassau  street.  New  York. 

1905  Goff ,  Frank  M Rochester. 

1904  Gordon,  William  C Troy. 

1900  Ham,  Thomas  H Albany. 

1894  Hand,  Richard  L Elizabethtown. 

1902  Harris,  Albert  H Grand  Central  Station,  N.  Y. 

1904  Harrison,  Francis  B 43  Cedar  street.  New  York. 

1891  Hawes,  Gilbert  R 120  Broadway,  New  York. 

1903  Hayes,  Alfred,  Jr Cornell  University,  Ithaca. 

1902  Hedges,  Job  E 141  Broadway,  New  York. 

1890  Hill,  John  L 35  Nassau  street.  New  York. 

1903  Hirschberg,  Henry 391  Fulton  street,  Brooklyn. 

1904  Hottenroth,  Adolph  C 160  Broadway,  New  York. 

1892  Hubbard,  Thomas  H 60  Wall  street.  New  York. 

1904  Hurry,  Randolph 76  William  street.  New  York. 

1904  Ingalls,  Melville  E.,  Jr. ..  26  Liberty  street.  New  York. 
1885  Jackson,  Theodore  F 84  Broadway,  Brooklyn. 

1907  Jacobs,  Abraham  L 30  Broad  street.  New  York. 

1899  Jennings,  Frederick  B 15  Broad  street.  New  York. 

1901  Kemochan,  J.  Frederic...  44  Pine  street.  New  York. 

1905  Kiddle,  Alfred  W 115  Broadway,  New  York. 

1906  Kilmer,  Clarence  B Saratoga  Springs. 

1903  Kneeland,  A.  Delos 71  W^all  street.  New  York. 

1883  Larocque,  Joseph 40  Wall  street,  New  York. 

1906  Leach,  John  Anderson Long  Island  City. 

1885  Leeds,  Theodore  E 3  Broad  street.  New  York. 

1897  Lewis,  Ceylon,  H Syracuse. 

1904  Lincoln,  C.  Z Albany. 

1883  Ly decker,  Charles  E 2  Rector  street.  New  York. 

1902  MacVeagh,  Charles 15  Broad  street,  New  York. 
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1883  Man,  Frederick  H 56  Wall  street,  New  York. 

1904  Marshall,  Louis 37  Wall  street.  New  York. 

1884  Martin,  Bradley New  York. 

]38s  McCook,  John  James 120  Broadway,  New  York. 

1904  McCurdy,  Delos 66  Broadway,  New  York. 

1906  McDermott,  Charles  J...   149  Broadway,  New  York. 
1894  McElhimiey,  James  W...   41  Park  Row,  New  York. 

1905  McMahon,  J.  D Rome. 

1903  Millard,   Frank  V Tarry  town. 

1902  Minrath,  Ferdinand  R 22  William  street.  New  York. 

1900  Moffat,  R.  Bumham 63  Wall  street   New  York. 

1903  Morawetz,  Victor 5  Naissau  street,  New  York. 

1882  Moses,  Raphael  J 46  West  97th  street,  New  York 

1885  Norwood,  Carlisle 68  William  street.  New  York. 

1898  Oloott,  J.  Van  Vechten. . .  34  Nassau  street,  New  York. 

1889  Onderdonk,  Andrew  J 71  Wall  street,  New  York. 

1885  Opdyke,  William  S.. . 20  Nassau  street,  New  York. 

1903  Philip,  James  P Catskill. 

1896  Pierce,  D.  A Syracuse. 

1903  Reed,  J.  DeVere Richfield  Springs. 

1903  Richardson,  Samuel  M. . .  30  Broad  street.  New  York. 

1903  Riker,  Samuel,  Jr 145  Nassau  street,  New  York. 

1898  Rosendale,  Simon  W Albany. 

1907  Rushmore,  Charles  E 40  Wall  street.  New  York. 

1907  Satterlee,  Herbert  L 120  Broadway,  New  York. 

1903  Schelling,  Robert  F Buffalo. 

1903  Seymour,  Eugene  F Morrisburg,  Ontario. 

1890  Sheldon,  Edward  W 45  Wall  street.  New  York. 

1907  Smith,  George  Herbert...   Rochester. 

1907  Spwirni,  Albert  C Buffalo. 

1904  Spear,  Asa  A 79  Wall  street.  New  York. 

1905  Steele,  Robert  E Albany. 

1902  Stem,  Abraha;.m 31  Nassau  street,  New  York. 

1890  Stetson,  Francis  L 15  Broad  street,  New  York. 

1890  Stiger,  William  E 149  Broadway,  New  York. 

1901  Sulzer,  William 11  Broadway,  New  York. 
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1906  Sutton,  John  M Ovid. 

1900  Vernon,  P.  Harwood 52  William  street,  New  York. 

1904  Walker,  George  H 405  Grand  C'tral  Station,  N.  Y. 

1894  Ward,  Sylvester  L.  H. . . .  67  Wall  street.  New  York. 

1905  Warner,  Elton  D Dunkirk, 

1885  Waterbury,  Nelson  J 60  Wall  street,  New  York. 

1907  Westfall,  D.  M.,  Jr Cambridge. 

1900  Whalen,  John 206  Broadway,  New  York. 

1897  White,  Edward  P Buffalo. 

T'^99  Wilkie,  John  L 2  Wall  street,  New  York. 

1904  Winifchrop,  Bronson 32  Liberty  street,  New  York. 

1904  Wiswall,  Irving  W Ballston  Spa. 

1907  Wright,  W.  Burnet,  Jr. . .  Buffalo. 

(115  Life  Members.) 
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1903  Abbot,  Everett  V 45  Cedar  street,  New  York. 

1904  Abbott,  Vasoo  P Gouvemeur. 

1889  Acker,  Milo  M Homell. 

1902  Ackerly,  Samuel  LeRoy.. .  Northport. 

1888  Ackerman,  Fred  E Poughkeepsie. 

1892  Adams,  Charles  T 13  Park  Row,  New  York. 

1893  Adams,  Elbridge  L 299  Broadway,  New  York. 

1904  Adams,  Georg«  A Canton. 

1902  Addington,  Georgie Albany. 

1907  Addoms,  Mortimer  C 15  William  street,  New  York. 

1901  Adler,  Isaac Rochester. 

1902  Agar,  John  G 31  Nassau  street,  New  York. 

1898  Agnew,  David  H Plattsburg. 

1887  Aiken,  E.  C Auburn. 

1905  Ainsworth,  Danforth  E. . .   Albany. 
1892  Alden,  Carlos  C Buffalo. 

1901  Aldrich,  Charles  S Troy. 

1903! Alexander,  Charles  B 120  Broadway,  New  York. 

1903  Alexander;  Henry  M 24  Broad  street,  New  York. 

1904  Alexander,  Walter 32  Nassau  street.  New  York. 

1904  Alger,  Edmond  C 220  Broadway,  New  York. 

1906  Alger,  George  W 73  Nassau  street.  New  York. 

189s  AUds,  J.  P Norwich. 

1908  Allen,  Frederick  H 63  Wall  street,  New  York. 

1908  Allen,  Frederick  L 32  Nassau  street.  New  York. 

1902  Allen,  James  A 35  Wall  street.  New  York. 

1894  Allison,  Thomas 280  Broadway,  New  York. 

1906  Ames,  Paul  K Rockville  Centre. 

1908  Amundson,  John  A 146  Broadway,  New  York. 

NoTB.'This  list  includes  I«ife  Members,  but  does  not  include  Honorary  Members. 
fResideace  in  Ninth  DUtrict. 
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1901  Anable,  Courtland  V 31  Nassau  street,  New  York. 

1902  Anderson,  Frank  S Calliooon. 

1904  Anderson,  George  E Carmel. 

1904  Anderson,  John  F CadUcoon. 

1883  Andrews,  Arthur  L Albany. 

1892  Andrews,  Charles  W Syracuse. 

1896  Andrews,  George  C Tarrytown. 

1907  Andrews,  James  D 220  Broadway,  New  York. 

1904  Aindrus,  C.  L Stamford. 

1901  Angell,  Edward  M Glens  Falls. 

1904  Angle,  E.  C Schenectady. 

1902  Anibal,  Lee  S Northville. 

1904  Anibal,  Nelson  H Gloversville. 

1892  Aplington,  Henry 90  W.  Broadway,  New  York. 

1908  Appell,  Albert  J 90  W.  Broadway,  New  York. 

1 89 1  Armstrong,  James 71  Nassau  street,  New  York. 

1901  Armstrong,   Ijouis Grand  Mere,  Quebec. 

1903  Arnold,  Alvaro  D Sandy  Hill. 

1893  Arnold,  C.  W.  H Poughkeepsie. 

1893  Arnold,  Lynn  J Cooperstown. 

1908  Amstein,  Emanuel 128  Broadway,  New  York. 

1899  Ashley,  Clarence  D 32  Waverly  Place,  New  York. 

1903  Ashley,  Eugene  L Glens  Falls. 

1908  Astarita,  Antonio  C 320  Broadway,  New  York. 

1902  Atkins,  DuBois  G Kingston. 

1903  Atterbury,  Charles  L 30  Broad  street.  New  York. 

1900  Atwell,  Joseph Watertown. 

1903  Auerbach,  Joseph  S 34  Nassau  street,  New  York. 

1907  Austin,  George  C 135  Broadway,  New  York. 

1906  Averill,  Robert Rochester. 

1898  Avery,  Charles   I Auburn. 

1904  Babcock,  Louis  L Buffalo. 

189s  Backus,  Henry  Clinton.  . .  45  Broadway,  New  York. 

1903  Backus,  Oswald  P. Rome. 

1901  Bacon,  Selden 60  Wall  street.  New  York. 
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898  Bailey,  John  M Albany. 

907  Bailey,  John  S.  C 120  Broadway,  New  York. 

876  Baker,  A.  D.  L Gtoversville. 

908  Baker,  Ellsworth Hurley ville. 

902  Baker,  Frederick  I Fort  Ann. 

904  Baker,  George  O Clyde. 

902  Baker,  John  S Rome. 

904  Baker,  William  J Rochester. 

906  Baldwin,  Anson Yonkers. 

904  Baldwin,  Erwin  J Elmira. 

903  Baldwin,  George  V.  N . . .   32  Nassau  street,  New  York. 

907  Baldwin,  Melvin  E Schenevus. 

889  Ballantine,  William  A 286  West  End  ave..  New  York. 

904  Bancroft,  Earl Edwards. 

901  Bancroft,  L.  G Albany. 

908  Bangs,  C.  Roy 9  Monroe  place,  Brooklyn. 

889  Bangs,  Francis  9 15  Broad  street.  New  York. 

898  Banks,  Charles  G New  Rochelle. 

902  Banks,  S.  Edwin Ithaca. 

908  Bantcwi,  Joab  H 35  Nassau  street.  New  York. 

901  Barker,  Harry  C Poughkeepsie. 

904  Barnard,  Charles  A Plattsburg. 

892  Barnard,  Frederick Poughkeepsie. 

904  Barnes,  Ezra  A Oswego. 

878  Barnes,  William,  Sr Nantucket  Island,  Mass. 

892  Bamum,  Frederick  S White  Plains. 

897  Bamum,  James  W Cherry  Valley. 

897  Bamum,  Sylvester  W Cherry  Valley. 

903! Bamum,  William  M 62  Cedar  street.  New  York. 

896  Barrett,  H.  R White  Plains. 

904  Barrett,  James  J Syracuse. 

906  Barrow,  George Skaneateles. 

877  Bairtlett,  Franklin 5  Nassau  street,  New  York. 

903  Bartlett,  Philip  G 62  Cedar  street,  New  York. 

903  Bascom,  Robert  O Fort  Edward. 


fResidence  in  Ninth  District. 
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903  Baskerville,  Thomas  H...  31  Nassau  street,  New  York. 
902  Bass,  Lyman  M Buffalo. 

904  Bates,  Clarence  M Cherry  Valley. 

907  Battle,  George  Gordon. . .  37  Wall  street,  New  York. 

902  Baylies,  Edwin Johnstown. 

904*Baylis,  Willard  N 37  Liberty  street,  New  York. 

902  Beal,  Joseph Oneida. 

876  Beall,  J.  A 31  Liberty  street.  New  York. 

903  Beam,  William  H 45  Wall  street,  New  York. 

892  Bearup,  David Theresa. 

907  Beattie,  John  J Warwick. 

908  Beatty,  Robert  C 43  Cedar  street,  New  York. 

904  Becker,  Alfred  L Buffalo. 

893  Becker,  August Buffalo. 

879  Becker,  Tracy  C Buffalo. 

902  Bedell,  Louis 290  Broadway,  New  York. 

902  Beecher,  Fary  B Atlanta. 

902  Beekman,  Charles  K 52  William  street.  New  York. 

902  Beekman,  Dow Middleburgh. 

889  Beekman,  Gerard 7  East  42d  street,  New  York. 

889  Beekman,  James  W 7  East  42d  street,  New  York. 

904  Behan,  Joseph  C Troy. 

902  Belford,  Joseph  M Riverhead. 

892  Bell,  Charles Herkimer. 

904  Bell,  James  D Borough  Hall,  Brooklyn. 

903  Benedict,  Abraham 30  Broad  street,  New  York. 

908  Bentley,  Norman  S Osw^o. 

883  Berry,  Arthur 180  Broadway,  New  York. 

895  Berry,  Carroll 180  Broadway,  New  York. 

904  Betts,  Clarence  W Troy. 

907  Betts,  Samuel  R 120  Broadway,  New  York. 

902  Bevins,  Stanley  H 78  Hancock  street,  Brooklyn. 

908  Bickford,  H€ri)ert  J 60  Wall  street,  New  York. 

906  Bills,  George  M.  W . .  Rochester. 

903  Binsse,  Louis  E 16  Exchange  place.  New  York. 


*Re8idence  in  Second  District 
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1894  Bishop,  James  L 32  Liberty  street,  New  York. 

1898  Bissell,  Herbert  P Buffalo. 

i9o6*Blackwell,  George  E 63  Wall  street.  New  York. 

1889  Blandy,  Charles 7  Wall  street.  New  York. 

1908  Bliss,  William  Heory 62  Cedar  street,  New  York. 

1904  Blood,  Charles  H Ithaca. 

1904  Bloodgood,  Albert  C Catskill. 

1893  Bloodgood,  Clarence  E. . .  Catskill. 

1904  Blumenthal,  Maurice  B . . .  35  Nassau  street.  New  York. 

i889*Bogert,  Henry  L 99  Nassau  street.  New  York. 

1907  Boland,  Francis  H 71  Nassau  street.  New  York. 

1907  Bolger,  William  J 346  Broadway,  New  York. 

1907  Boiling,  Raynal  C 71  Broadway,  New  York. 

1893  Bomeisler,  Louis  E 135  Broadway,  New  York. 

1908  Bonney,  George  B 51  Wall  street,  New  York. 

1907  Booraem,  Alfred  W Hall  of  Records,  New  York. 

1888  Borst,  H.  V Amsterdam. 

1904  Bosley,  Edward  R Buffalo. 

1907  Boston,  Charles  A 24  Broad  street,  New  York. 

1903  Bostwick,  Charles  F 2  Rector  street.  New  York. 

1902  Botsford,  Elmer  F Plattsburg. 

1903  Bouvier,  J.  Vernon,  Jr. .  141  Broadway,  New  York. 
1907  Bowen,  Adna  Guernsey..  723  St.  Nicholas  ave.,  N.  Y. 

1892  Bowen,  James  R 280  Broadway,  New  York. 

1876  Bowers,  John  M 31  Nassau  street.  New  York. 

i892*Boyd,  John  Gilmore 41  Park  Row,  New  York. 

1904  Boyd,  Thomas  Edward. . .  Buffalo. 
1904  Boynton,  Adelbert  W Keeseville. 

1902  Brackett,  Edgar  T Saratoga  Springs. 

1907  Bradbury,  Harry  B 60  Wall  street.  New  York. 

1903  Brainard,  John  Morgan. .  Auburn. 

1889  Brainerd,  Cephas 92  William  street.  New  York. 

1903  Brainerd,  Ira  H 92  William  street.  New  York. 

1908  Brann,  Henry  A 302  Broadway,  New  York. 

1893  Brass,  Richard  W Albany. 

^Residence  in   Second  District. 
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1903  Breen,  Isaac  R Watertown. 

1904  Breen,  Nathaniel  F Watertown. 

1892  Brennan,  John  F Yonkers. 

1903  Brewster,  Charles  0 32  Liberty  street,  New  York. 

1902  Brewster,  George  R Newburgh. 

1905  Brewster,  Walter  Shaw. . .  166  Montague  st.,  Brooklyn. 

1900  Bridge,  Charles  F Albany. 

1892  Briesen,  Arthur  von 25  Broad  street,  New  York. 

1903  Briggs,  Walter Schenectady. 

1896  Brinnier,  William  D Kingston. 

1902  Bristow,  William  B 20  Nassau  street.  New  York. 

1907  Britt,  Philip  J 27  William  street.  New  York. 

1904  Britton,  Alfred  F 299  Broadway,  New  York. 

1906  Bronk,  John  S Rochester. 

1898  Bronner,  Myron  G Little  Falls. 

1901  Brooks,  James  B Syracuse. 

1907  Brooks,  Franklin 6  Wall  street,  New  York. 

1903  Brower,  Chas.  DeHart...  10  Wall  street,  New  York. 

1902  Brown,  Alfred  S 62  William  street,  New  York. 

1907  Brown,  Augustus  C 120  Broadway,  New  York. 

1903  Brown,  Charles  F 60  Wall  street.  New  York. 

1899  Brown,  D.  Walter 5  Beekman  street,  New  York. 

1902  Brown,  Edgar  F Syracuse. 

1889  Brown,  Edwin  H 141  Broadway,  New  York. 

1885  Brown,  Elon  R Watertown. 

1904  Brown,  Frank  H Ballston  Spa. 

1902  Brown,  Frederick  J Niagara  Falls. 

1907  Brown,  G.  Morgan 44  Pine  street.  New  York. 

i907tBrown,  Goodwin 192  Broadway,  New  York. 

1906  Brown,  Hubert  L Norwich. 

1894  Brown,  Louis  M Glens  Falls. 

1901  Brown,  Pierre  M 71  Nassau  street,  New  York. 

1892  Brown,  Samuel  H Poughkeepsie. 

1887  Brown,  Selden  S Rochester. 

1876  Brown,  Stephen  Glens  Falls. 

fResidence  in   Ninth  District. 
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1903  Brownell,  Silas  B 71  Wall  street,  New  York. 

1901  Browning,  Noah  H Hudson. 

1908  Bruce,  M.  Linn 18  Wall  street.  New  York. 

1882  Bruno,  Richard  M 20  Broad  street,  New  York. 

1903  Bryan,  Eugene  Troy. 

1879  Buchanan,  Charles  J Albany. 

1904  Buchanan,  Lawrence  H . .  Elmira. 

1902  Buckley,  William  H Albany. 

1898  Bulger,  Charles  N Oswego. 

1907  Bull,  Charles  C 2y  William  street,  New  York. 

1908  Bullowa,  F.  E.  M ^.  32  Nassau  street.  New  York. 

1902  Bunce,  George  H Herkimer. 

1903  Burden,  Oliver  D Syracuse. 

1907  Burdick,  Francis  M Columbia  Univ.  Law   School, 

New  York. 

1901  Burghard,  Edward  M 120  Broadway,  New  York. 

1897  Burke,  John  H Ballston  Spa 

1902  Burlingham,  Charles  C. . .  2*]  William  street,  New  York 
1907  Burnet,  James  Robison. . .  135  Broadway,  New  York. 
1893  Burnham,  Frederick  A. . .  66  East  78th  street.  New  York. 
1907  Burnside,  Russell  B Maryland. 

1906  Burr,  Calvin Catskill. 

1893  Burr,  William  P Hall  of  Records,  New  York. 

1903  Burrill,  Middleton  S 49  Wall  street.  New  York. 

1890  Bush,  T.  F Monticello. 

1889  Bushe,  Eugene  L 150  Broadway,  New  York. 

1893  Bushnell,  CM BuflFalo. 

1902  Butler,  Charles  H 1535  I  st.,  Washington,  D.  C. 

1902  Butler,  George  C St.  Johnsville. 

1902  Butler,  Wm.  Allen,  Jr 54  Wall  street.  New  York. 

1900  Byard,  James  J.,  Jr Cooperstown, 

1902  Byrne,  James 24  Broad  street.  New  York. 

1907  Caffey,  Francis  G 32  Nassau  street,  New  York. 

1891  Cahill,  John  H 15  Dey  street,  New  York. 

1890  Cameron,  Frederick  W. . .  Albany. 

1904  Cameron,  William  M Glens  Falls. 
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1907  Campbell,  Fred.  B 54  Wall  street,  New  York. 

1883  Candler,  Flamen  B 48  Wall  street,  New  York. 

1903  Canfield,  George  F 49  Wall  street,  New  York. 

1908  Cannon,  Wm.  C 15  Broad  street,  New  York. 

1904  Capron,  B.  A Boonville. 

1903  Card,  George   Poughkeepsie. 

1907  Cardozo,  Ernest  A 128  Broadway,  New  York. 

1907  Cardozo,  Michael  H.,  Jr. .  128  Broadway,  New  York. 

1898  Carey,  Martin 26  Broadway,  New  York. 

1892  Carlisle,  John  N Watertown. 

1902  Carmody,  Thomas Penn  Yan. 

1903  Carnochan,  William  E. . .  .  52  William  street,  New  York. 

1892  Carpenter,  Benjamin  F. . .  52  Broadway,  New  York. 
189s  Carpenter,  George  H....  Liberty. 

1893  Carpenter,  Jas.  Emerson.  79  Wall  street,  New  York. 
1892  Carpenter,  Philip 1 1 1  Broadway,  New  York. 

1902  Carr,  James  Osgood.  • .    .  Schenectady. 
1890  Carr,  Lewis  E Albany. 

1899  Carr,  Norman Norwich. 

1903  Carr,  Raymond  W Albany. 

1900  Carroll,  Fred  Linus Johnstown. 

1908  Carter,  Jarvis  P 52  William  street,  New  York. 

1902  Carruth,  Charles  R 2  Rector  street,  New  York. 

1901  Cassedy,  William  S Gloversville. 

1901  Castle,   Kendall   B Rochester. 

1902  Chace,  Alfred  Bruce.....  Hudson. 
1902  Chamberlain,  Worth Canton. 

1876  Chambers,  William  P 55  Liberty  street,  New  York. 

1901  Chamberlin,  Burton  S. . . .  Elmira. 

1907  Chanler,  Lewis  S 346  Broadway,  New  York. 

1901  Chapman,  Edgar  T.,  Jr. .  Albany. 

1902  Chapman,  Levi  Snell Syracuse. 

1907  Chapman,  Wm.  P.,  Jr 154  Nassau  street.  New  York. 

1902  Charles,  Elmer  E Warsaw. 

1903  Chase,  George 174  Fulton  street.  New  York. 

1904  Chase,  Giles  A Massena. 
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904  Chase,  H.  B Massena. 

902  Chase,  L.  Elwyn Greene. 

904  Chase,  Levi  R Marathon. 

897  Chase,  Norton 5  Nassau  street.  New  York. 

902  Chatfield,  Henry  H Southampton. 

901  Cheney,  Jerome  L Syracuse. 

904  CWlds,  Edwards  H.. 59  Wall  street.  New  York. 

887  Chipp,  Howard Kingston. 

906  Chirurg,  Isidore  S 62  William  street.  New  York. 

902  Chittenden,  R.  Percy 190  Montague  street,  Brooklyn. 

9o8*Chittick,  Henry  R 37  Liberty  street,  New  York. 

908  Choate,  Jos.  H.,  Jr 60  Wall  street,  New  York. 

876  Choate,  William  G 40  Wall  street.  New  York. 

907  Chrystie,  T.  Ludlow 50  Broadway,  New  York. 

904  Church,  Frank  B 32  Liberty  street,  New  York. 

904  Church,  Frederic  H Wellsville. 

903  Church,  Sanford  T Albion. 

907  Claire,  William  F 71  Nassau  street,  New  York. 

893  Clark,  H.  Austin Oswego. 

892  Clark,  Jefferson 34  Nassau  street.  New  York. 

904  Clark,  Roger  P Binghamton. 

904  Clarke,  Harry  M Elmira. 

908  Qarfce,  Frederick  H 32  Nassau  street,  New  York. 

902  Clarke,  John  F Court  House,  Brooklyn. 

900  Clarke,  R.  Floyd 37  Wall  street,  New  York. 

892  Clarke,  Samuel  B 32  Nassau  street,  New  York. 

885  Clearwater,  Alphonso  T. .  Kingston, 

902  Cleaveland,  Frank  N Canton. 

892  Clement,  George  A 3  Broad  street.  New  York. 

903  Cleveland,  Charks  D 27  William  street,  New  York. 

903  Cleveland,  Treadwell 27  William  street,  New  York. 

904  Qifford,  Frederick  W. . . .  Owego. 

892  Clinch,  Edward  S 41  Park  Row,  New  York. 

903  Clinton,  George Buffalo. 

904  Cloyes,  Sidney  B Earlville. 
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1902  Clute,  Jacob  W Schenectady. 

1905  Clymer,  Paul  K Ithaca. 

1902  Coats,  Herbert  P Sarawiac  Lake. 

1898  Coatsworth,  Edward  E...  Buffalo. 

1904  Cobb,  D.  Raymond Syracuse. 

1904  Cobb,  Frederick  D.  H Rochester. 

1900  Cobb,  George  H Watertown. 

1908  Cobb,  W.  Bruce 25  Liberty  street,  New  York. 

1908  Coffin,  Herbert  L 2  Rector  street,  New  York. 

1889  Coggeshall,  Edwin  W 37  Liberty  street,  New  York, 

1908  Cohalan,  Daniel  F 2  Rector  street,  New  York. 

1906  Cohen,  Henry  L 2  Rector  street,  New  York. 

1907  Cohen,  Julius  Henry 15  William  street,  New  York. 

1893  Cohen,  William  N 22  William  street,  New  York. 

1902  Cohn,  Mark Albany. 

1892  Coleman,  Charles  W 32  Liberty  street.  New  York. 

i894*Coleman,  George  S Tribune  Building,  New  York. 

1907  Coles,  Franklin  A Oyster  Bay. 

1903  Colgate,  James  C 36  Wall  street,  New  York. 

1876  Collier,  Casper  P Hudson. 

1895  Collier,  Frederick  J Hudson. 

1889  Collin,  Charles  A 5  Nassau  street.  New  York. 

1901  Collin,  Frederick Elmira. 

1904  Collins,  Thaddeus  W Lyons. 

1902  Collins,  Thad.,  Jr Lyons. 

1902  Colmey,  John Canandaigua. 

1908  Conustock,  Frederick  H. . .  36  Wall  street,  New  York. 

1907  Conant,  Ernest  Lee 34  Nassau  street,  New  York. 

1892  Conger,  Clarence  R 37  Liberty  street,  New  York. 

1904  Conklin,  Henry  W Rochester. 

1908  Conklin,  Robert  S 34  Pine  street,  New  York. 

1908  Conkling,  Howard i57  E.  70th  street,  New  York. 

1902  Conkling,  James Ilion. 

1891  Connelly,  Arthur  C Kingston. 

1901  Conover,  Archie  R Amsterdam. 
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902  Conway,  John   B Arg>^le. 

904  Conway,  Thomas  F Plattsburg. 

892  Cook,  John  T Albany. 

907  Cook,  William  W 44  Wall  street,  New  York. 

908  Cook,  George  L Monrticello. 

900  Cooke,  Harris  L Cooperstown. 

898  Cooke,  Walter  P Buffalo. 

907  Coon,  Benjamin  M Saugerties. 

885  Coon,  S.  Mortimer Oswego. 

906  Cooney,  Charles  E Syracuse. 

902  Coons,  Edward  S Ballston,  Spwi. 

904  Cooper,  Frank Schenectady. 

905  Cooper,  Jas.   Femmore . . .  Albany. 

904  Cooper,  Rensselaer  J Schenectady. 

904  Corey,  Fred.  D Buffalo. 

903  Cornell,  Robert  C. City  Magistrates'  Court,  N.  Y, 

908  Corwin,  Allen  W Middletown. 

892  Cossum,  Charles  F Poughkeepsie. 

904  Cotter,  Thomas  B Plattsburg. 

903  Cottle,  Edmund  P Buffalo. 

907  Coudert,  Frederick  R. . . .  2  Rector  street.  New  York. 
902  Coughlin,  Joseph  P Albany. 

876  Countryman,  Edwin Albany. 

883fCowles,  Charles  P 66  Broadway,  New  York. 

902  Cowles,  Leland  M Unadilla. 

903  Cox,  Robert  Lynn Buffalo. 

893  Coyne,  Edward  P 25  Broad  street;  New  York. 

902  Crain,  T.  C.  T Criminal  Ct.  Bldg.,  New  York. 

907  Crane,  Albert 35  Wall  street,  N^  York. 

876  Crane,  Alexander  B 46  Wall  street.  New  York. 

904  Crangle,  Roland Buffalo. 

892  Cravath,  Paul  D 52  William  street.  New  York. 

892tCrawford,  Gilbert  H 32  Liberty  street.  New  York. 

901  Crennell,  Kate  K Rochester. 
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1907  Crocker,  Frank  L 5  Nassau  street,  New  York. 

1889  Crook,  Abel 93  Nassau  street.  New  York. 

1902  Crouch,  Leonard  C Syracuse. 

1899  Crowley,  Richard Lockport. 

1901  Crowley,  Will  B Syracuse. 

1908  Cruikshank,  Alfred  B . . . .  43  Cedar  street.  New  York. 

1902  Crumb,  Norman  A Brookfield. 

1902  Cuddeback,  C.  E Port  Jervis. 

1898  CuUinan,  P.  W Oswego. 

1906  Cumming,  Ebenezer  D. . .  Deposit. 

1904  Cummings,  Thos.  J Dunkirk. 

1902  Cunningham,  John  H Chestertown. 

1892  Curley,  John  P Troy. 

1906  Curry,  George  W Greenwich. 

1896  Curtis,  Frank  C Troy. 

1883  Curtis,  William  E 30  Broad  street.  New  York. 

1902  Curtis,  William  J 49  Wall  street,  New  York. 

i903*Cutcheon,  F.  W.  M 24  Broad  street.  New  York. 

1906  Cutting,  Robert  L 5  Nassau  street,  New  York. 

1905  Danaher,  Albert  J Albany. 

1893  Danaher,  Franklin  M Albany. 

1880  Danforth,  Henry  G Rochester. 

1889  Daniels,  Charles  H 95  Nassau  street.  New  York. 

1899  Dardess,  John  C Chatham. 

1907  Daring,  Stephen  J Albany. 

1906  Darrin,  Ira  G Long  Island  City. 

i903tDavenport,  Timothy  ......  92  William  street.  New  Yor. 

1906  Davidson,  Edward  W. . . .  New  Rochelle. 

1902  Davidson,  Maurice  P 261  Broadway,  New  York. 

1876  Davies,  Julien  T 32  Nassau  street.  New  York. 

1883  Davies,  William  G 32  Nassau  street,  New  York. 

1906  Davis,  Chester  W Utica. 

1900  Davis,  George  A Buffalo. 
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1902  Davis,  Gherardi 44  Pine  street,  New  York. 

1906  Davis,  Henry  K 2649  Webster  ave.,  New  York. 

1902  Davis,  Loyal  L Glens  Falls. 

1906  Davis,  Rufus  R Whitehall. 

i9C4*Davison,  Alfred  T 76  William  street,  New  York. 

1882  Davison,  Charles  M Saratoga  Springs. 

1901  Davison,  George  W 26  Court  street,  Brooklyn. 

1892  Davy,  Cassius  C Rochester. 

1904  Davy,  James  R Rochester. 

1906  Davy,  John  M Rochester. 

1891  Daw,  George  W Troy. 

1882  Dayton,  Charles  W 27  William  street.  New  York. 

1907  Dayton,  Charles  W.,  Jr..  27  William  street,  New  York. 

1908  Dean,  Marshall  H Roscoe. 

1907  Dean,  Philip  S 37  Liberty  street.  New  York. 

1908  Deasy,  Edward  James...  Glen  Cove. 

1907  Debevoise,  Thos.  M 62  Cedar  street,  New  York. 

1908  Decker,  George  P Atty.-Gen'l  office,  Albany. 

1906  Decker,  Percy  W Catskill. 

i903*De  Forest,  Henry  W 30  Broad  street,  New  York. 

1903  De  Gersdorff,  Carl  A. . . .  52  William  street.  New  York. 

1906  De  Groot,  William  A 215  Montague  st.,  Brooklyn. 

1907  Deiches,  Maurice 271  Broadway,  New  York. 

1883  Delafield,  Albert Greenport. 

1900  Delafield,  Lewis  L i  Nassau  street,  New  York. 

1889  De  La  Mare,  James  C. . .  299  Broadway,  New  York. 

1907  Delaney,  Peter  A Albany. 

1902  Delaney,  William  J Saratoga  Springs. 

1902  Delehanty,  John  A Albany. 

1906  Deming,  Horace  E 15  William  street.  New  York. 

1907  Demorest,  William  C 60  Liberty  street,  New  York. 

1904  Denison,  Howard  P Syracuse. 

1904  Denton,  Eugene  C Rochester. 

1884  Depew,  Chauncey  M Grand  Central  Station,  N.  Y. 

1904  Derby,  Archibald  S Sandy  Hill. 
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1901  Desbecker,  Louis  E Buffalo. 

1894  Deshon,  Charles  A 258  Broadway,  New  York. 

1892  Desmond,  John   Rochester. 

1902  Devany,  John  R Ellenville. 

1886  DeWitt,  George  G 88  Nassau  street,  New  York. 

1903  DeWitt,  Theodore 88  Nassau  street.  New  York. 

1897  DeWitt,  William  C 44  Court  street,  Brooklyn. 

1903  DeWitt,  William  G 88  Nassau  street,  New  York. 

1892  Dexter,  Stanley  W 71  Broadway,  New  York. 

1902  Deyo,  Israel  T Binghamton. 

1876  Dickerson,  Edward  N 141  Broadway,  New  York. 

1902  Dickerson,  William  L. . . .    Montgomery. 

1907  Dickinson,  Charles  C 115  Broadway,  New  York. 

1902  Dike,  Norman  S 164  Montague  st.,  Brooklyn. 

1896  Dillingham,  A.  J Schenectady. 

1881  Dillon,  John  F 195  Broadway,  New  York. 

1878  Dittenhoefer,  Abram  J. . .  96  Broadway,  New  York. 

1893  Dittenhoefer,  Irving  M. . .  96  Broadway,  New  York. 
1876  Diven,  George  M Elmira. 

1876  Dixon,  William  P 32  Liberty  street,  New  York. 

1904  Dolan,  James  C Gouverneur. 

1904  Dolson,  Charles  A 299  Broadway,  New  York. 

1904  Donnelly,  Henry   Olean. 

1907  Donnelly,  Henry  D 280  Broadway,  New  York. 

1908  Donnelly,  Thomas  F City  Court,  New  York. 

1902  Doolittle,  Charles  M Tliomson. 

1906  Domburgh,  Robert Ticonderoga. 

1876  Dos  Passos,  John  R 20  Broad  street.  New  York. 

1902  Dougherty,  James Cortland. 

1893  Dougherty,  J.  Hampden. .  27  William  street,  New  York. 

1906  Douglas,  Duncan Albany. 

1889  Douglas,  Edward  W Troy. 

1906  Downing,  J.  Edward Mineola. 

1904  Downing,  William   Pawling. 

1902  Downs,  John  Murray. . . .  Albany. 

1889  Doyle,  Louis  F iii  Broadway,  New  York. 
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1904  DriscoU,  George  W Syracuse. 

1892  Driscoll,  Michael  E Syracuse. 

1907  Dryer,  Charles  A White  Plains. 

1897  Dudley,  Frank  A Niagara  Falls. 

1906  Dudley,  Frederick  W Port  Henry. 

1900  Dudley,  Harwood Johnstown. 

1902  Dudley,  Joseph  G Buffalo. 

1898  Dudley,  Wesley  C Buffalo. 

1899  Dugan,  John  H Albany. 

1892  Dugan,  Patrick  C Albany. 

1893  Dunne,  James 31  Nassau  street.  New  York. 

i907tDunscomb,  S.  W.,  Jr 34  Pine  street,  New  York. 

1893  Durand,  John  S 81  Fulton  street.  New  York. 

1887  Durfee,  H.  R Palmyra. 

1901  Dutton,  John  A 76  William  street.  New  York. 

1907  Du  Vivier,  Joseph 32  Liberty  street.  New  York. 

1908  Dwight,  Richard  E 96  Broadway,  New  York. 

1903  Dwyer,  Matthew Amsterdam. 

1902  Dyer,  William  S Albany. 

1904  Dykeman,  William  N 189  Montague  St.,  Brooklyn. 

1892  Dykman,  H.  T White  Plains. 

1901  Earl,  Ralph  D Herkimer. 

1908  Earle,  Henry  M i  Nassau  street.  New  York. 

1896* Eastman,  George  W 277  Broadway,  New  York. 

i904tE2iston,  Charles  Philip. . .  45  Broadway,  New  York. 

i892*Easton,  Robert  T.  B 120  Broadway,  New  York. 

1892  Edgar,  Charles  H 43  Cedar  street,  New  York. 

1888  Edmonds,  Walter  D 31  Nassau  street.  New  York. 

1902  Edwards,  Clarence Elmhurst. 

1907  Eidlitz,  Ernest  F 31  Nassau  street.  New  York. 

1898  Einstein,  Benjamin  F 42  Broadway,  New  York. 

i905*Elder,  Robert  H 256  Broadway,  New  York. 

1908  Elkins,  George  W 34  Pine  street.  New  York. 
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1883  Elkins,  Stephen  B Elkins,  West  Virginia.' 

1892  Elkus,  Abraham  1 170  Broadway,  New  York. 

1883  Ellis,  George  W 149  Broadway,  New  York. 

1908  Ellis,  Ralph 22  W.  S7th  street.  New  York. 

1902  Ellis,  Willis  C Shortsville. 

1906  Ellison,  William  B 71  Broadway,  New  York. 

1899  Ely,  Alfred 31  Nassau  street.  New  York. 

1904  Embree,  Lawrence  E 31  Nassau  street,  New  York. 

1905  Emerson,  Edgar  C Watertown. 

1907  Emerson,  George  H 79  Wall  street.  New  York. 

1902  Emley,  J.  Noble 15  William  street.  New  York. 

1902  Enches,  Calhoun  S' Northville. 

1904  Ennis,  Charles  T Lyons. 

1900  Erving,  William  Van  R..  Albany. 
1902  Esmond,  Burton  D Ballston  Spa. 

1904  Esmond,   Irwin Ballston  Spa. 

1902  Estabrook,  Henry  D 195  Broadway,  New  York. 

1891  Eustace,  Alexander  C Elmira. 

1907  Evarts,  Allen  W 60  Wall  street,  New  York. 

1902  Evarts,  Silas  E Granville. 

i904fEwing,  Hampton  D 60  Wall  street,  New  York. 

1903  Faber,  Leander  B Jamaica. 

1902  Pagan,   Benjamin Ossining. 

1893  Pagan,  Thomas  S Troy. 

1903  Palk,  Eugene  L Buffalo. 

1905  Pallows,  Edward  H 170  Broadway,  New  York. 

1907  Parley,  Robert  Emmet White  Plains,  New  York. 

1904  Parnham,  Charles  C Buffalo. 

1903  Parrell,  James  0 280  Broadway,  New  York. 

1902  Parren,  James  J 5  Nassau  street,  New  York. 

1889  Peitner,  Thomas  L 67  Wall  street.  New  York. 

1903  Peldman,  Charles  L Buffalo. 

1903  Perris,  Clarence  S Potsdam. 

1902  Perris,  T.  Harvey Utica. 
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1902  Fessenden,  James  D '31  Nassau  street,  New  York. 

1907  Fettretch,  Joseph 41  Park  Row,  New  York. 

i90i*Field,  Frank  Harvey 60  Wall  street.  New  York. 

1887  Fiero,  J.  Newton Albany. 

1907  Files,  George  W 71  Wall  street,  New  York. 

1903  Finch,  Edwaird  R 32  Nassau  street,  New  York. 

1900  Finch,  William  A Cornell  University,  Ithaca. 

1906  Findley,  William  L 67  Wall  street.  New  York. 

1904  Finegan,  Thomas  E Albany. 

1893  Fish,  Leonard  F Fultonville. 

1876  Fish,  R.  Bronk Fultonville. 

1902  Fish,  Robert  J Oneida. 

1906  Fisher,  Jerome  B Jamestown. 

i904*Fitch,  Joseph 56  Pine  street,  New  York. 

1902  Fitz James,  Ambrose  P. . . .  Amsterdam. 

1906  Fitz  Sdmons,  Curtis Rochester. 

1895  Fleischmann,  Simon Buffalo. 

1902  Fleming,  John Jamaica. 

1907  Fleming,  Matthew  C 71  Broadway,  New  York. 

1906  Flemming,  Harry  H Kingston. 

1892  Fletcher,  George  H 76  William  street,  New  York. 

1892  Foote,  Wallace  T.,  Jr Port  Henry. 

1885  Ford,  Wayland   F La  Fargeville. 

1902  Foreman,  Edward  R Rochester. 

i904*Fordham,  Herbert  L 49  Wall  street.  New  York. 

1902  Fosdick,  Lewis  L Jamaica. 

1889  Foster,  Roger 35  Wall  street,  New  York. 

1902  Foster,  Samuel Troy. 

1902  Fowler,  Albert  N.  C Glens  Falls. 

1906  Fowler,  Albert  P Syracuse. 

1901  Fowler,  Everett Kingston. 

1877  Fowler,  James  I Jamestown. 

1903  Fowler,  John  Curtis Syracuse. 

1907  Fowler,  Joseph  M Kingston. 

1905  Fox,  Austin  G 45  Wall  street,  New  York. 
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19C4  Frank,  Philip Long  Island  City. 

1902  Fnamkenheimer,  John 25  Broad  street,  New  York. 

1894  Franklin,  Benjamin 38  Park  Row,  New  York. 

1892  Franklin,  Ruford 34  Nassau  street.  New  York. 

1906  Fraser,  Frederick Salem. 

1907  Fraser,  G.  C i  Nassau  street,  New  York. 

1894  Frayer,   Eugene 141  Broadway,  New  York. 

1887  Fredenburgh,  Walter  S . . .  Kingston. 

1907  Freedman,  John  J 2  Wall  street,  New  York. 

1904  Frisbie,  Ernest  L Buffalo. 

1907  Frost,  Elihu  B 11  Pine  street,  New  York. 

1907  Frost,  J.  Sheldon Albany. 

i907*Frothingham,  Theo.  L. . . .  32  Liberty  street,  New  York. 

1902  Fuller,  Charles  A Sherburne. 

1876  Fuller,  Paul 2  Rector  street,  New  York. 

1904  Fuller,  Raymond  D Little  Falk. 

1904  Gallaigher,  James Cleveland. 

1898  Gardiner,  Charles  A 13  Park  Row,  New  York. 

1908  Gardiner,  George  H 15  Broad  street.  New  York. 

1902  Gardinier,  Willi>am  J Herkimer. 

1907  Gardner,  Alfred  A 21  Park  Row,  New  York. 

1893  Gardner,  John  M 141  Broadway,  New  York. 

1903  Garrettson,  FraiKis  T  . . . .  19  Liberty  street,  New  York. 

1903  Gartland,  George  E 11  Wall  street,  New  York. 

1902  Garver,  John  A 44  Wall  street.  New  York. 

1908  Gennert,  Henry  G 299  Broadway,  New  York. 

1908  Georgi,  Oscar  F Buffalo. 

1876  Gerry.  Elbridge  T 258  Broadway,  New  York. 

1907  Gibbons,  Willard  S Cherr>'  Valley. 

1893  Gibbs,  Clinton  B Buffalo. 

1904  Gibbs,  Milton  E Rochester. 

1902  Gick,  Frank Saratoga  Springs. 

1892  Gifford,  James   M 5  Nassau  street,  New  York. 

1907  Gilbert,  Frank  B Albany. 
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1896  Gillen,  William  W Jamaica. 

1904  Gillet,  Ransom  H Troy. 

1907  Gilman,  George  H 67  Wall  street,  New  York. 

1904  Girai,  Lowen  E Potsdam. 

1904  Glaser,  George  L 391  Fulton  street,  Brooklyn. 

1908  Glaze,  George  W , .   346  Broadway,  New  York. 

1890  Gleason,  John  H Albany. 

i904*Gleason,  John  J 145  Nassau  street.  New  York. 

1907  Glenn,  Garrajrd 120  Broadway,  New  York. 

1906  Glynn,  Henry  R Rochester. 

1899  Glynn,  Martin  H Albany. 

1902  Godkin,  Lawrence 30  Pine  street.  New  York. 

1892  Goff,  Frank  M Rochester. 

1893  Goodelle,  William  P Syracuse. 

1908  Gordon,  Gordon   52  William  street,  New  York. 

1901  Gordon,  WilHam  C Troy. 

1906  Gordon,  William  S 2  Rector  street.  New  York. 

1904  Gott,  Joseph  W Goshen. 

1907  Gotthold,  Arthur  F 2  Wall  street,  New  York. 

1892  Govin,  Rafael  R 15  Wall  street,  New  York. 

i892tGraham,  James  G 76  William  street.  New  York. 

1907  Gram,  Jesse  P 59  Cedar  street.  New  York. 

1894  Grant,  John  P Delhi. 

1904  Grantier,  Jesse  L Wellsville. 

1903  Grattan,  William  J Albany. 

1908  Greeley,  W.  B 38  Park  Row,  New  York. 

1904  Green,  Edward  J Jamestown. 

1908  Greene,  Edward  R 15  Broad  street.  New  York. 

1892  Greene,  George  E Hoosick  Falls. 

1904  Greene,  Joseph  A Cold  Spring. 

1903  Greene,  Richard  T 41  Wall  street,  New  York. 

1908  Greenfield,  Arthur  D 32  Broadway,  New  York. 

1877  Greenfield,  George  J 32  Broadway,  New  York. 

1906  Greenfield,  Hull Auburn. 
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1908  Gref,  Anthony 66  LaFayette  street,  New  York. 

1903  Greiner,  Fred Buffalo. 

1907  Griffin,  John  W 21  State  street,  New  York. 

1904  Griffith,  Lewis  E Troy. 

i9o6*Griffiths,  H.  Willard 43  Cedar  street.  New  York. 

1892  Griswold,  Stephen  B Yonkers. 

1889  Gross,  Michael  C 271  Broadway,  New  York. 

1907  Grosvenor,  Edwin  P 141  Broadway,  New  York. 

1904  Guernsey,  J.  Velmore Jamaica. 

1907  Gulliver,  William  C 120  Broadway,  New  York. 

1900  Gunnison,  Royal  A. .... .  Juneau,  Alaska. 

1889  Guthrie,  William  D 45  Pine  street.  New  York. 

1907  Gutman,  Abraham  L 25  Broad  street,  New  York. 

1905  Hagar,  Albert   F 60  Wall  street,  New  York. 

1904  Hagen,  Charles Troy. 

1907  Haight,  Charles  S 21  State  street.  New  York. 

1901  Hale,  William  B Rochester. 

1903  Hale,  Ledyard  P Canton. 

1887  Hall,  Charles  R 45  Broadway,  New  York. 

1902  Hall,  Charles  Samuel Binghamton. 

1889  Hall,  Ernest 64  William  street.  New  York. 

1896  Ham,  Fred.  C Albany. 

1895  Ham,  Thomas  H Albany. 

1885  Hamburger,  Samuel  B...  2  Rector  street,  New  York. 

1907  Hamersley,  Andrew  S 291  Broadway,  New  York. 

1902  Hanrikon,  F.  E Custom  House,  New  York. 

1893  Hamilton,  William  H 100  Broadway,  New  York. 

1906  Hammond,  Jasper  N Seneca  Falls. 

1903  Hammond,  John  H 59  Wall  street.  New  York. 

1905  Hand,  Augustus  N 51  Wall  street,  New  York. 

1900  Hand,  Learned 2  Wall  street.  New  York. 

1876  Hand,  Richard  L Elizabethtown. 

1903  Hanford,   Solomon 41  Wall  street,  New  York. 

1906  Hanimer,  Andrew  J Massena. 
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1906  Hannan,  Cornelius Troy. 

1898  Hanson,  James  H 62  Cedar  street,  New  York. 

1907  Hansmanii,  Carl  A 96  Broadway,  New  York. 

1906  Harding,  William  H Syracuse. 

1907  Hardon,  Henry  W 60  Wall  street,  New  York. 

1908  Hardy,  Charles  J 42  Broadway,  New  York. 

1903  Hardy,  John 265  Broadway,  New  York. 

1907  Harriman,  George  F 90  West  street.  New  York. 

1887  Harris,  Albert  H Grand  Central  Station,  N.  Y. 

1892  Harris,  Edward Rochester. 

1904  Harris,  Edwin,  Jr Rochester. 

1903  Harris,  William  H 258  Broadway,  New  York. 

1903  Harrison,  Francis  B 43  Cedar  street,  New  York. 

1902  Harrison,  Robert  L 59  Wall  street,  New  York. 

1908  Hart,  Louis  B Buffalo. 

1888  Hasbrouck,  G.  D.  B Kingston. 

1907  Hasenflug,  August 44  Court  street,  Brooklyn. 

1906  Haskin,  Lincoln  B Hempstead. 

1901  Hassett,  J.  John Elmira. 

1905  Hastings,  Allen  J Olean. 

1893  Hatch,  Edward  S 100  Broadway,  New  York. 

1887  Hatt,  Samuel  S Albany. 

1906  Haven,  George  A Afton. 

1890  Hawes,  Gilbert  R 120  Broadway,  New  York. 

1889  Hawkins,  Eu|;ene  D i  Nassau  street,  New  York. 

1902  Hawley,  Miles  W Hornell. 

1903  Hayes,  Alfred,  Jr Cornell  University,  Ithaca. 

1908  Hayden,  Henry  W 120  Broadway,  New  York. 

1908  Hayes,  J.  Noble 68  William  street.  New  York. 

1891  Hays,  Daniel  P 115  Broadway,  New  York. 

1906  Hay  ward,  Edson  A Oneonta. 

1906  Hazelton,  D.  M Gouverneur. 

1892  Headley,  Russel   Newburgh. 

1907  Healy,  Edmund  J Far  Rockaway. 

1904  Healey,  John  J.,  Jr Saratoga  Spa. 

1902  Healey,  Robert  E Plattsburg. 
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907tHeath,  Henry  G.  K 35  Nassau  street,  New  York. 

892  Heaton,  Willis  E Hoosick  Falls. 

892  Hedges,  Job  E 141  Broadway,  New  York. 

893  Heermance,  Martin Poughkeepsie. 

907  Hemingway,  Herbert  A. .   Corning. 

908  Hemmens,  Henry  J 54  Wall  street,  New  York. 

896  Henderson,  J.  D Herkimer. 

892  Herendeen,  Edward  G. . .   Elmira. 

906  Herrick,  D.  Cady Albany. 

904  Herrick,  Newton  J Canajoharie. 

904  Herriman,  Alric  R Ogdensburg. 

893  Herrman,  Moses 229  Broadway,  New  York. 

907  Herzog,  Paul  M 27  William  street,  New  York. 

883  Hessberg,  Albert Albany. 

9o6*Hetherington,  John 16  Exchange  Place,  New  York. 

906  Higley,  Brodie  G Sandy  Hill. 

899  Higley,  Warren 45  Broadway,  New  York. 

892  Hildreth,  J.  Homer 3d  ave.  &  138th  st,  New  York. 

906  Hill,  Alfred  G Cambridge. 

907  Hill,  Charles  Borland 11 1  Broadway,  New  York. 

893  Hill,  George 41  Park  Row,  New  York. 

893  Hill,  Henry  W Buffalo. 

883  Hill,  John  L 35  Nassau  street.  New  York. 

907  Hines,  Walker  D 52  William  street,  New  York.- 

906  Hinman,  Harvey  D Binghamton. 

889*Hinrichs,  Frederic  W. . . .  76  William  street.  New  York. 

902  H'irschberg,  Henry 391  Fulton  street,  Brooklyn. 

904  Hirsh,  Hugo 391  Fulton  street,  Brooklyn. 

892  Hoag,  J.  E Troy. 

907  Hodge,  J.  Aspinwall 5  Nassau  street,  New  York. 

902  Hodges,  Frank  B Syracuse. 

907tHoes,  Ernest  P 30  Broad  street,  New  York. 

907  Hoff,  Samuel 140  Nassau  street,  New  York. 

906  Hollister,  George  C Schenectady. 
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1893  Hollister,  Wm.  H.,  Jr. . . .  Troy. 

1892  Holmes,  Daniel Brockport. 

1907  Holmes,  Jabish,  Jr 32  Liberty  street.  New  York. 

1893  Holmes,  John  B Troy. 

1901  Hopkins,  John  H Rochester. 

1907  Horan,  Michael  J 271  Broadway,  New  York. 

1876  Hornblower,  William  B. .  24  Broad  street,  New  York. 

1896  Horton,  Charles  D White  Plains. 

1892  Horton,  Cyrus  W Peekskill. 

1899  Horton,  Dudley  R 302  Broadway,  New  York. 

1907  Hotchkiss,  Charles  E. . . .  32  Nassau  street,  New  York. 

1904  Hotchkiss,  James  L Rochester. 

1892  Hotchkiss,  W.  H Buffalo. 

1893  Hottenroth,  Adolph  C...  160  Broadway,  New  York. 

1900  Hover,  William  P Amsterdam. 

1902  Howard,  Frank  L Waverly. 

1905  Howe,  Eugene  E Griffin  Corners. 

1902  Howell,  Harri  Micah Southampton. 

1904  Howell,  O.  P Port  Jervis. 

1906  Rowland,  Clarence   Catskill. 

1903  Hoyt,  Henry  R 15  William  street,  New  York. 

1898  Hoyt,  William  B Buffalo. 

1892  Hubbard,  Harry 9  West  46th  street,  New  York. 

1967  Hubbard,  Lester  Thos...  Albany. 

1876  Hubbard,  Thomas  H 60  Wall  street,  New  York. 

1902  Hubbell,  Charles  B 31  Nassau  street.  New  York. 

i889tHudson,  James  A 45  Broadway,  New  York. 

1900  Hugo,  Francis  M Watertown. 

1907  Hulse,  Frederick 31  Nassau  street.  New  York. 

1902  Humphrey,  Burt  Jay Jamaica. 

1876  Hun,  Marcus  T Albany. 

i888tHunt,  James  M 34  Pine  street.  New  York. 

1903  Hunt,  Thomas 44  Pine  street,  New  York. 

1904  Hunt,  Thomas  M Auburn. 

1903  Huntington,  Francis  C. . .  54  William  street.  New  York. 
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1885  Huntington,  S.  C Pulaski. 

1903  Hurry,  Randolph 76  William  street,  New  York. 

1905  Hutchinson,  Franklin  S. .  Rochester. 

i90i*Hyatt,  George  E 15  Wall  street,  New  York. 

i902*Hy(le,  Charles  H 60  Wall  street.  New  York. 

1904  Ingalls,  George  A Sandy  Hill. 

1903  Ingalls,  Melville  E.,  Jr. ..  26  Liberty  street.  New  York. 

1887  Ingalsbe,  Grenville  M Sandy  Hill. 

1906  Irvine,  Frank Ithaca. 

i9o8tIsaacs,  Lewis  M 52  William  street.  New  York. 

1903  Ivins,  William  M 27  William  street,  New  York. 

1906  Jackson,  Edgar Freeport. 

1876  Jackson,  Theodore  F....  84  Broadway,  Brooklyn. 

1882  Jacobs,  Abraham  L 30  Broad  street.  New  York. 

1889  Jay,  William   48  Wall  street,  New  York. 

1906  Jay,  Wiliam  H.  E 204  Montague  St.,  Brooklyn. 

1901  Jellinek,  Edward  L Buffalo. 

1902  Jenkins,  Frederic  W Binghamton. 

1907  Jenney,  William  S 90  West  street.  New  York. 

t888  Jennings,  Frederick  B 15  Broad  street,  New  York. 

1907  Jennings,  Pierre  S Catskill. 

1893  Jessup,  Henry  W 31  Nassau  street.  New  York. 

1904  Jewell,  Marcius  B Olean. 

1904  Johnson,  Arthur  T Gouverneur. 

1907  Johnson,  Edwin  J 49  Wall  street.  New  York. 

1907  Johnson,  Frank  Verner. .  i  Madison  avenue.  New  York. 

1908  Johnson,  H.  Linsly 71  Broadway,  New  York. 

1902  Johnson,  John  A Morris ville. 

1895  Johnson,  Russel  S Utica. 

1900  Johnston,  Russell  M Albany. 

1 902* Johnston,  Thomas  J 11  Pine  street.  New  York. 

1902  Joline,  Adrian  H 54  Wall  street.  New  York. 

1904  Jones,  Albert  E Buffalo. 
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1904  Jones,  Thomas  S Utica. 

1903  Judge,  John  H. 257  Broadway,  New  York. 

1908  Jung,  Edward  L Buffalo,  New  York. 

1901  Kalish,  Edwin  L 27  William  street.  New  York. 

1904  Kane,  M.  N Warwick. 

1892  Keck,  Jeremiah Johnstown. 

1892  Keck,  Philip   Johnstown. 

1 901  Keenan,  Thomas  J Binghamton. 

1904  Keener,  William  A 11  Pine  street.  New  York. 

1902  Kellas,  John  P Malone. 

1898  Kelley,  Charles  F 203  Broadway,  New  York. 

1906  Kellogg,  Abraham  L Oneonta. 

1905  Kellogg,  Frederic  R 52  Broadway,  New  York. 

1899  Kellogg,  Herbert  H i  Madison  ayenue.  New  York. 

1901  Kellogg,  Joseph  A Glens  Falls. 

1877  Kellogg,  Justin Troy. 

1891  Kellogg,  L.  Laflin 115  Broadway,  New  York. 

1900  Kellogg,  Ralph  A Buffalo. 

1906  Kellogg,  Rawdon  W Jamaica. 

1904  Kellogg,  Rowland  C Elizabethtown. 

1904  Kellogg,  Virgil  K Watertown. 

1907  Kellogg,  William  C Yonkers. 

1907  Kelly,  Edmond 52  William  street,  New  York. 

1905  Kelly,  George  T Albany. 

1906  Kelly,  Herman  L Sodus. 

1907  Kelly,  James  Allison 108  Fulton  street.  New  York. 

1904  Kelly,  John  E Troy. 

1906  Kelly,  Myric  M Sodus. 

1889  Kelly,  Richard  B 170  Broadway,  New  York. 

1906  Kenefick,  Daniel  J Buffalo. 

1902  Kenneson,  Thaddeus  D. .  11  William  street.  New  York. 

1893  Kent,  Edwin  C 90  West  street.  New  York. 

1889  Kent,  William 90  West  street.  New  York. 

1908  Kenyon,  Alan  D 49  Wall  street.  New  York. 
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1903  Kenyon,  Robert  N 49  Wall  street,  New  York. 

1876  Kernan,  John  D 39  Liberty  street,  New  York. 

1876  Kernochan,  J.  Frederic ...  44  Pine  street,  New  York. 
1892  Kidder,  Camillus  G 2y  William  street.  New  York. 

1892  Kiddle,  Alfred  W 115  Broadway,  New  York. 

1893  Kiehel,  C.  D Rochester. 

1902  Kiley,  James  S Glens  Falls. 

1901  Kiley,  Michael  H Cazenovia. 

1901  Kiley,  William  L Glens  Falls. 

1902  Kilmer,  Clarence  B Saratoga  Springs. 

1896  Kilvert,  Thomas 154  Nassau  street,  New  York. 

1902  Kimball,  Charles  W Penn  Yan. 

1902  Kimball,  Francis Albany. 

1908  King,  Arthur  M 13  Park  Row,  New  York. 

1901  King,  Charles  F Glens  Falls. 

1908  King,  David  Bennett 170  Broadway,  New  York. 

1903  King,  James  G 80  Broadway,  New  York. 

1894  King,  Louis  M Schenectady. 

1907  Kirlin,  J.  Parker 2^  William  street,  New  York. 

1907  Kirtland,  Michel 2  Wall  street,  New  York. 

1907  Kling,  Joseph   37  Liberty  street,  New  York. 

1895  Knapp,  Charles  L Lowville. 

1892  Knapp,  Martin  A Interstate   Com.    Commission, 

Washington,  D.  C. 

1902  Kneeland,  A.  Delos 71  Wall  street,  New  York. 

i90i*Kneeland,  Stillman  F 346  Broadway,  New  York. 

1902  Knevals,  Sherman  W 32  Nassau  street,  New  York. 

1900  Knox,  Arthur  198  Broadway,  New  York. 

1902  Knox,  George  W Niagara  Falls. 

1902  Knox,  Herbert  Allan 198  Broadway,  New  York. 

1876* Knox,  John  Mason 80-82  William  street,  N.  Y. 

1889  Kobbe,  George  C 44  Wall  street,  New  York. 

1907  Kremer,  Eugene  G 49  Wall  street,  New  York. 

1889  Kursheedt,  Manuel  A. . . .  302  Broadway,  New  York. 
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9C4  Ladd,  Carlton  E Buffalo. 

876  L'Amoreaux,  Jesse  S. . . .  42  Broadway,  New  York. 

901  Lane,  Oscar  F Schenevus. 

902  Lane,  Wolcott  Griswold. .  353  W.  84th  street,  New  York. 
905  Lansing,  Robert Watertown. 

907  Large,  Walter 15  William  street.  New  York. 

902  Larkin,  Michael  J Rome. 

876  Larocque,  Joseph 40  Wall  street.  New  York. 

900  Larremore,  Wilbur 32  Nassau  street.  New  York. 

904  La  Rue,  J.  Frank Philadelphia. 

907  Lauer,  Edgar  J 620  Madison  ave..  New  York. 

889  Lauterbach,  Edward 22  William  street.  New  York. 

902  Law,  Robert  R Cambridge. 

902  Lawrence,  Abraham  R. . .  135  Broadway,  New  York. 

889  Lawson,  Joseph  A Albany. 

889  Lawton,  Francis 198  Broadway,  New  York. 

897  Lawyer,  George Albany. 

904  Leach,  John  Anderson...  Long  Island  City. 

907  Leale,  Loyal  280  Broadway,  New  York. 

889  Leavitt,  John  Brooks. ...  30  Broad  street,  New  York. 

899  Le  Boeuf,  Randall  J Albany. 

893  Lee,  Morris  E Cape  Vincent. 

904  Lee,  William  Morgan. . . .  Poughkeepsie. 

877  Leeds,  Theodore  E 3  Broad  street,  New  York. 

902  Leete,  Wilfred  Arthur White  Plains. 

907  Leffingwell,  R.  C 52  William  street,  New  York. 

897  Leggett,  E.  H Atty.-General's  Office,  Albany. 

904  Leggett,  J.  C Cuba. 

908  Lehmaier,  James  S 132  Nassau  street.  New  York. 

904  Lent,  A.  D Highland. 

876  Lester,  Charks  C Saratoga  Springs. 

901  Lester,  James  W Saratoga  Springs. 

904  Lester,  Levant  D Buffalo. 

903  Levi,  Joseph  C 35  Nassau  street,  New  York. 

893  Levy,  Jefferson  M 27  Pine  street,  New  York. 

907  Lewis,  Carlton  H Saratoga  Springs. 
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1892  Lewis,  Ceylon  H Syracuse. 

1903  Lewis,  Loran  L Buffalo. 

1901  Lewis,  Roger 43  Cedar  street,  New  York. 

1907! Lexow,  Clarence 43  Cedar  street,  New  York. 

1908  Liebmainn,  Walter  H 32  Broadway,  New  York. 

1889  Lincoln,  C.  Z Albany. 

1908  Lindner,  Walter 176  Broadway,  New  York. 

1893  Lindsay,  John  D 31  Nassau  street,  New  York. 

1902  Ldndsley,  Smith  M Utica. 

1887  Linson,  John  J Kingston. 

1908  Lockwood,  Benoni,  Jr. . . .  2  Rector  street,  New  York. 

1907  Logan,  Hollister 27  William  street,  New  York. 

i895fLovatt,  E.  T 150  Nassau  street,  New  York. 

1908  Lovett,  Robert  S 120  Broadway,  New  York. 

1902  Lovelace,  Frederick  L. . . .   Niajgara  Falls. 

1901  Lovell,  Herbert  Mlarlow..   Elmira. 

1903  Lown,  Frank  B Poughkeepsie. 

1904  Lucey,  D.  B Ogdensburg. 

19087 Ludlow,  James  B 45  Cedar  street,  New  York. 

1906  Lybolt,  Frank Port  Jervis. 

1883  Lydecker,  Charles  E 2  Rector  street.  New  York. 

1906  Lyman,  Edwin  P Syracuse. 

1905  Lynch,  Edward  P Ogdensburg. 

1906  Lynch,  J.  DeP Utica. 

1902  Lynn,  John  D Kochester. 

1902  Lyon,  Charles  Roome....   Greenport. 
i907*Lyon,  Edward  P 128  Broadway,  New  York, 

1906  Lyon,  John  W Port  Jervis. 

1901  Lyons,  John  D Monticello. 

1903  Lyons,  Julius  J 76  William  street.  New  York. 

1905  Maas,  Charles  0 87  Nassau  street,  New  York. 

1907  Macdonald,  Eugene  S 100  Broadway,  New  York, 

1898  MacDonald,  W.  A Gloversville. 

1892  Mackellar,  George  M 43  Cedar  street.  New  York. 
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1901  MacLean,  John  E Cohoes. 

1902  MacVeagh,  Charles   15  Broad  street,  New  York. 

1902  Magee,  Walter  Warren. . .  Syracuse. 

1902  Main,  Gordon  H Malone. 

1876  Mian,  Frederick  H 56  Wall  street,  New  York. 

1903  Manice,  William 55  William  street,  New  York. 

1906  Manley,  Lucius  N Long  Island  City. 

1905  Manning,  David  F 350  Fulton  street,  Brooklyn. 

1908  Mansfield,  Elmer  G Buffalo. 

1902  Mansfield,  Howard 49  Wall  street,  New  York. 

1898  Marcy,  William  L Buffalo. 

1892  Marrin,  William  J 52  Wall  street.  New  York. 

1904! Marsh,  Norman  J 76  William  street,  New  York. 

1902  Marshall,  Charles  C 30  Broad  street,  New  York. 

1886  Marshall,  Louis 37  Wall  street. 

1883  Mlartin,  Bradley New  York. 

1903  Martin,  Franris  A Waterford. 

1906  Martin,  Richard  R Utica. 

1897  Mason,  John  E Rome. 

1902  Masten,  Arthur  H 49  Wall  street.  New  York. 

i907fMastick,  Seabury  C 141  Broadway,  New  York. 

1907  Mathewson,  Charles  F 40  Wall  street,  New  York. 

1900  Maybee,  Jacob  M Monticello. 

J898  Mayer,  Henry  J 49  Wall  street.  New  York. 

1893  Miayer,  William  E.  C 189  Montague  street,  Brooklyn. 

1906  Mayham,  Claude  B Schoharie. 

1896  Maynard,  Reuben  L 141  Broadway,  New  York. 

1903  McBarron,  Frank  J 37  Liberty  street,  New  York. 

1905  McCann,  George Elmira. 

1902  McCann,  Henry  J Albany. 

1904  McCarthy,  Cbari^s  E Troy. 

1906  McCarthy,  Charles  T Glen  Cove. 

1904  McCarthy,  Joseph  A Troy. 

1906  McCartin,  George  S Watertown. 
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904  McCauley,  William Haverstraw. 

902  McClure,  David 22,  William  street,  New  York. 

902  McClusky,  William  J Syracuse. 

892  McConnell,  J.  A Watertown. 

876  McCook,  John  James 120  Broadway,  New  York. 

907  McCook,  Philip  James 15  William  street.  New  York. 

907  McCord,  Robert  A Peekskill. 

902  McCormick,  Edward  F. . .   Hudson. 

896  McCormick,  Wm.  J 271  Broadway,  New  York. 

902  McCrahon,  John  H 42  Broadway,  New  York. 

907  McCulloh,  Allan 120  Broadway,  New  York. 

893  McCurdy,  Delos 66  Broadway,  New  York. 

894  McCutchen,  S.  St.  J 76  William  street.  New  York. 

905*McDermott,  Charles  J . . .    149  Broadway,  New  York. 
904  McDonald,  Albert  G 215  Montague  st.,  Brooklyn. 

895  McDonough,  John  T Albany. 

891  McElhinney,  James  W,. . .  41  Park  Row,  New  York. 

901  McEvilly,  James  J 32  liberty  street.  New  York. 

899  McGanney,  Edward  J 3  Broad  street,  New  York. 

904  MicGuire,  Horace Rochester. 

907  McKelvey,  John  Jay 84  William  street,  New  York. 

902  McKeen,  James 40  Wall  street,  New  York. 

904  McKnight,  Horace  E Ballston  Spa. 

908  McLaughlin,  Ed.  T.,  Jr. . .  49  Wall  street.  New  York. 

901  McLaughlin,  George  ....  Albany. 

906  McLaughlin,  John  C Jordan. 

895  McLean,  Eugene Watervliet. 

897  McLean,  Donald 27  William  street.  New  York. 

887  McLouth,  Charles Palmyra. 

892  McM&hon,  Fulton 165  Broadway,  New  York. 

892  McMahon,  J.  D Rome. 

902  McNulty,  William  D 261  Broadway,  New  York. 

903  McPherson,  James Comptroller's  Office,  Albany. 

900  McQuaid,  William  A 154  Nassau  street.  New  York. 

908* Mc Williams,  Howard 31  Nassau  street.  New  York. 


'Residence   in   Second  District. 


Digitized  by  VjOOQIC 


MEMBERS  597 

Elected 

1888  Mead,  Charles  W Albany. 

1906  Meagher,  Frederick  J Binghamton. 

1908  Meagher,  Philip  D 128  Ainslie  street,  Brooklyn. 

1904  Means,  William  H Buffalo. 

1901  Meeker,  Rollin  W Binghamton. 

1904  Mehan,  William  A Ballston  Spa. 

1907  Mellen,  Chase 32  Nassau  street,  New  York. 

190 1  Merchant,  Henry  D 21  Park  Row  Building,  N.  Y. 

1904  Mereness,  Charles  S Lowville. 

1905  Merrill,  John  B Long  Island  City. 

1894  Merrill,  Payson 31  Nassau  street,  New  York. 

1902  Merritt,  Edwin  A.,  Jr Potsdam. 

1904  Merry,  Addison  D Phoenix. 

1892  Metcalf,  J.  H Buffalo. 

1902  Metzger,  Emanuel   Kingston. 

1907  Meyers,  James  Cowden. . .  527  Fifth  avenue.  New  York. 

1903  Michael,  Edward  Buffalo. 

1903  Middlebrook,  Frederic  J. .  31  Nassau  street.  New  York. 

1900  Miehling,  Edward   .......  258  Broadway,  New  York. 

1907  Milbank,  Albert  G 49  Wall  street,  New  York. 

1898  Milbum,  John  G 54  Wall  street,  New  York. 

1902  Miles,  Rowland Northport. 

1899  Millard,  Frank  V Tarrytown. 

1901  Miller,  Charles  A Utica. 

1904  Miller,  John  D Schenectady. 

1902  Miller,  John  H Marathon. 

1907  Miller,  William  Wilson. . .  24  Broad  street,  New  York. 
1894  Mills,  William  C Gloversville. 

1903  Minrath,  Ferdinand  R 12.  William  street.  New  York. 

1876  Mitchell,  Edward 44  Wall  street.  New  York. 

1900  Mitchell,  Frederick  G Buffalo. 

1902  Mitchell,  James  McC Buffalo. 

1904  Mitchell,  Willard  A 141  Broadway,  New  York. 

1878  Mitchell,  William  44  Wall  street.  New  York. 

1891  Moffat,  R.  Burnham 63  Wall  street,  New  York. 

1908  MoUoy,  Charles  A 10  Wall  street,  New  York. 
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1891  Monfort,  H«nry  A Jamaica. 

1903  Monroe  Robert  Grier 26  liberty  street,  New  York. 

1904  Mooney,  Edmund  Luis. . .  7  Wall  street.  New  York. 

1904  Moore,  Harrison  S Flushing. 

1881  Moot,  Adelbert Buffalo. 

1903  Morawetz,  Victor 5  Nassau  street,  New  York. 

1906  Mordiouse,  D.  P Oswego. 

1903  Morgan,  Charles  N ttj  William  street.  New  York. 

1905  Morgan,  George  W 32  Liberty  street.  New  York. 

1907  Morgan,  Henry Brockport. 

1903  Morgan,  Rollin  M 38  Park  Row,  New  York. 

1898  Morris,  Heman  W Rochester. 

1903  Miorris,  Henry  L 32  Liberty  street.  New  York. 

1904  Morris,  John  H Saratoga  Spa. 

1902  Morrison,  Archie  B 299  Broadway,  New  York. 

1907  Morrow,  Dwight  W 62  Cedar  street.  New  York. 

1906  Morschauser,  Charles  .  .  .  Poughkeepsie. 

1888  Morse,  Waldo  G 10  Wall  street,  New  York. 

1907  Morton,  Henry  Samuel. . .  141  Broadway,  New  York. 

1876  Moses,  Raphael  J 46  West  97th  St.,  New  York. 

1895  Mosber,  George  A Troy. 

1904  Mosher,  Lewis  E Elmira. 

1904  Moss,  Rccwell  R Elmira. 

1882  Mbvius,  Edward  H 143  Liberty  street.  New  York. 

1902  Moyer,  Irving Fort  Plain. 

1891  Mublfelder,  David Albany. 

1907  MuUin,  Francis  B 44  Court  street,  Brooklyn.. 

1904  Murphy,  Arthur  M Catskill. 

1904  Murphy,  Edward,  2d Troy. 

i907fMurtha,  Thomas  F 156  Broadway,  New  York. 

1903  Murray,  Geo.  Welwood. . .  35  Wall  street.  New  York, 
1902  Myers,  W.  Fenton Amsterdam. 

1902  Nachtmann,  Martin  T. . . .  Albany. 

1903  Nadal,  Charles  C 97  Cedar  street.  New  York. 
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1907  Nash,  J.  Burnet 30  Broad  street,  New  York. 

1892  Nathan,  Edgar  J 128  Broadway,  New  York. 

1907  Naumberg,  Bernard  ....  32  Broadway,  New  York. 

1901  Naylon,  Daniel,  Jr Schenectady. 

1876  Near,  Irvin  W Hornell. 

1907  Neary,  Frank  W Cohoes. 

1907  Neave,  Charles 5  Nassau  street.  New  York. 

1903  Neish,  Alexander Walton. 

189a  Nellis,  Andrew  J Albany. 

1900  Nelson,  Abraham 30  Pine  street.  New  York. 

1905  Newcomb,  Josiah  T 2,^  William  street,  New  York. 

1905  Newell,  Clifford  H Sherman. 

1902  Newell,  James  E Syracuse. 

1901  Newel,  William  Wirt Binghamton. 

1901  Newman,  Jared  T Ithaca. 

1892  Newton,  Howard  D Norwich. 

1904  Nicholas,  Grosvenor  ....  141  Broadway,  New  York. 

1900  Nichols,  Charles  E Jefferson. 

i892fNidiols,  George  L 49  Wall  street.  New  York. 

1901  NicoU,  DeLoncey   31  Nassau  street,  New  York. 

1898  Nicolson,  John 43  Cedar  street,  New  York. 

1898* Niemann,  James  P 41  Park  Row,  New  York. 

1889  Niles,  William  White 11  Wall  street,  New  York. 

1901  Nisbct,  Charles  S Amsterdam. 

1902  Noble,  Daniel Jamaica. 

1906  Noble,  Ossian  G Trumansburg. 

1892  Noble,  William  N Ithaca. 

1893  North,  Safford  E Batavia. 

1906  Northrup,  Seaman  F Watkins. 

1902  Norton,  Eliot  B Cambridge. 

1889  Norton,  Nathaniel  W Buffalo. 

1892  Norton,  Porter Buffalo. 

18761  Norwood,  Carlisle 68  William  street.  New  York. 

1892  Nottingham,  Edwin  ....   Syracuse. 

tResidence  in   Ninth   District. 
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902  NottangJiam,  William  .  .  .  Syracuse. 

888  Noyes,  Fred.  W Dansville. 

883  Nussbaum,  Myer 261  Broadway,  New  York. 

906  Oakes,  Charles 49  Wall  street,  New  York, 

905  Oberlander,  Alex.  E Syracuse. 

902  O'Brien,  Edward  D 120  Broadway,  New  York. 

908  O'Brien,  John  E 115  Broadway,  New  York. 

892  O'ConiKil,  Daniel 60  Wall  street,  New  York. 

904  O'Connor,  Charles  L Buffalo. 

90s  O'Connor,  James  K Utica. 

908  O'Connor,  Ke>'Tan  J. . . . .  District  Attorney's  office,  N.  Y. 

902  O'Connor,  Thomas Waterford. 

902  O'Cbnor,  John  C 11  William  street.  New  York. 

876  Odell,  Hamilton 60  Wall  street,  New  York. 

903  Odell,  Hammond 60  Wall  street.  New  York. 

899  O'Dwyer,  Edward  F 32  Chambers  street,  New  York. 

904*Oeland,  Isaac  R 60  Wall  street.  New  York. 

903  Ogden,  David  B 54  William  street.  New  York. 

901  Ogden,  Louis  Mansfield. .  25  Broad  street.  New  York. 

889  O'Gorman,  Richard  .  .   . .  51  Chambers  street,  New  York. 
896  O'Grady,  James  M.  E Rochester. 

18  Olcott,  J.  Van  Vechten. . .  34  Nassau  street.  New  York. 

902  O'Leary,  John Clayton. 

903  Olin,  Stephen  H 34  Nassau  street,  New  York. 

902  Olney,  Peter  B 68  William  street.  New  York. 

889  Onderdonk,  Andrew  J 71  Wall  street.  New  York, 

883  Opdyke,  William  S 20  Nassau  street,  New  York. 

890  Oppenheim,  Myron  H. . . .  135  Front  street,  New  York. 

907  Ormiston,  Thomas  S 27  William  street,  New  York. 

892  Osborn,  Frank  H Catskill. 

903fOsborn,  William  C 71   Broadway,  New  York. 

900  Ostrander,  George  N Albany. 

904  Ostrander,  William  S. . . .  Schuylerville. 

*  Residence   in   Second   District. 
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1902  O'SuUivan,  William  J 256  Broadway,  New  York. 

I907f0tis,  Oiarles  E 24  Broad  street,  New  York. 

1903  Ottinger,  Naithan 60  Wall  street,  New  York. 

1892  Oudin,  Luden 45  Broadway,  New  York. 

1907  Owens,  Joseph  E 189  Montague  street,  Brooklyn. 

1894  Paddock,  Frederick  G Malone. 

1907  Page,  Alfred  R 2rf  William  street,  New  York. 

1903  Page,  Ephriam  J Syracuse. 

1908  Page,  William  H 32  Liberty  street.  New  York. 

1908  Paine,  Willis  S 56  Broadfway,  New  York. 

1905  Palmer,  Charles  E Schenectady. 

1898  Paris,  Charles  R Sandy  Hill. 

1908  Parish,  Edward  C 52  Wall  street,  New  York. 

1896  Parker,  Amasa  J.,  Jr Albany. 

1902  Parker,  C.  Arthur Gouverneur. 

1902  Parker,  Clarence  E Granville. 

1908  Parker,  Winthrop 206  Broadway,  New  York. 

1908  Parker,  Terry 34  Nassau  street.  New  York. 

1889  Parmenter,  Frank  J Troy. 

1900  Parmenter,  Frank  S Troy. 

1903  Parsons,  Herbert 52  Williaim  street,  New  York. 

1903  Parsons,  Hinsdill   Schenectady. 

1902  Parsons,  James  A Homell. 

1876  Parsons,  John  E 52  William  street.  New  York. 

1882  Parsons,  John  H 253  Broadway,  New  York. 

1903  Parsons,  Robert  S Binghamton. 

1906* Parsons,  Theophilus 32  Liberty  street,  New  York. 

1906* Parsons,  Wm.  Bowne 44  Wall  street.  New  York. 

1906  Paskus,  Martin 2  Rector  street.  New  York. 

1903  Patterson,  Benjamin  ....  302  Broadway,  New  York. 

1887  Patterson,  Charles  E Albany. 

1907  Patterson,  Daniel  W 21  Park  Row,  New  York. 

1907  Patterson,  Frank  M 27  William  street,  New  York. 

tResidence  in   Ninth  District. 
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1902  Pattisson,  W.  L Plattsburg. 

1903  Paulding,  Charles  C Grand  Central  Statioc,  N.  Y. 

1902  Payne,  Alvan  T hong  Island  City.. 

1904  Payne,  Alvan  T.,  Jr Long  Island  City. 

1906  Payne,  Edward  T Glen  Cove. 

1907  Paynter,  John  Hale Schenectady. 

1899  Peale,  Franklin  D 68  William  street,  New  Yortc 

1889  Pearsall,  Thomas  E 179  Montaigue  street,  Broddyn. 

1902  Peck,  Edward  S 52  Broadway,  New  York. 

1904  Peck,  Henderson 170  Broadway,  New  York. 

1898  PecK,  Jerome  Alvord Port  Chester. 

1CS9  PecK,  John  H Troy. 

7907  Pegram,  Henry 4  Hanover  street,  New  York. 

1904  Pelletreau,  Robert  S Patchogue. 

1903  Pendleton,  Francis  K 25  Broad  street,  New  York. 

1903  Penney,  Thomas Buffalo. 

i903*Perry,  John  Morris 55  William  street,  New  Y(Jrk. 

1899  Perry,  Josiah Utica. 

1876  Petty,  Nathan  D Riverhead. 

1894  Petty,  Robert  D 174  Fulton  street.  New  York. 

1907  Phelps,  Luis  James 34  Nassau  street,  New  Yoric. 

1902  PhilHn,  Eugene  A 54  William  street,  New  York. 

1895  Philip,  James  P Catskill. 

1907  Phillips,  Cyrus  W Rochester. 

1904  Phillips,  Jesse  S Andover. 

1907  Phillips,  Louis  S 49  Broadway,  New  York. 

1902  Phillips,  Samuel  K Matteawan. 

1902  Phillips,  Sherwood Matteawan. 

1892  Pierce,  D.  A Syracuse. 

1907  Pierce,  Franklin 27  Pine  street.  New  York. 

1905  Pierce,  George  E Buffalo. 

1907  Pierson,  Charles  W 120  Broadway,  New  York. 

1892  Pinney,  G.  Mi.,  Jr 32  Nassau  street.  New  York. 

1882  Piper,  G.  S Fulton. 

1900  Pitcher,  Fred  B Watertown. 
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1903  Place,  Ira  A Grand  Central  Station,  N.  Y. 

1888  Piatt,  Frank  H 35  Wall  street,  New  York. 

1904  Plumb,  William  T Rochester. 

1908  Pollak,  Francis  D 49  Wall  street,  New  York. 

1903  Pomeroy,  Robert  W Buffalo. 

1904  Poole,  Harry  Otis Rochester. 

1876  Potter,  Delootir  S Glens  Falls. 

1892  Potter,  J.  Sanford Whitehall. 

1902  Potter,  Mark  W 24  Broad  street,  New  York. 

189s  Potter,  Owen  L Albany. 

1907  Powell,  Henry  M 280  Broadway,  New  York. 

1905  Pratt,  Charles  O Cambri^e. 

1905  Prentice,  Ezra  Panmelee. .  52  Broadway,  New  York. 
1876  Prentice,  William  P 52  Wall  street.  New  York. 

1903  Prentiss,  George  Lewis...  31  Nassau  street.  New  York. 

1904  Prescott,  G.  linneraann. .  Rome. 
1895  Prescott,  W.  C Herkimer. 

1886  Preston,  Charles  M 27  William  street.  New  York. 

1904  Proper,  Clyde  H Schoharie. 

1908  Proskaucr,  Joseph  M 170  Broadway,  New  York. 

1900  Purcell,  Henry Watertown. 

1892  Purrington,  William  A. . .  78  Wall  street.  New  York. 

1889  Putnam,  Tarrant 35  Nassau  street.  New  York. 

1906  Pyrke,  B.  A Port  Henry. 

1898  Quackenbush,  James  L. . .  21  Park  Row,  New  York. 

1907  Quinn,  John 31  Nassau  street.  New  York. 

1907  Quirk,  Michael  H Albany. 

1903  Rafter,  James  E Mohawk. 

1902  Rafferty,  William  F Syracuse. 

1892  Raines,  Thomas Rochester. 

1902  Raley,  George  S Glens  Falls. 

i907tRand,  William,  Jr 63  Wall  street.  New  York. 

1908  Randolph,  Stuart  F 31  Nassau  street.  New  York. 
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1903  Ransom,  Porte  V 38  Park  Row,  New  York. 

1902  Ransom,  Rastus  S 128  Broadway,  New  York. 

1908  Ransom,  William  L Jamestown. 

1892  Rapallo,  Edward  S 66  Broadway,  New  York. 

i888tRaymond,  Manley  A 156  Broadway,  New  York. 

1899  Rebadow,  Adolph Buffalo. 

1907  Redding,  William  A 38  Park  Row,  New  York. 

1893  Redfield,  Henry  S Columbia  University,  N.  Y. 

1904  Redfield,  Nelson  M Buffalo. 

1896  Redington,  Lyman  W 258  Broadway,  New  York. 

1904  Reed,  J.  De  Vere Richfield  Springs. 

1907  Reese,  Richmond  J 71  Wall  street.  New  York. 

1908* Reeves,  Alfred  G 55  Liberty  street,  New  York. 

1904  Reeves,  George  W Watertown. 

1901  Regan,  John  H 261  Broadway,  New  York. 

1904  Reilly,  Owen  M Phoenix. 

1892  Remington,  H.  F Rochester. 

i888*Remsen,  Daniel  S 60  Wall  street.  New  York. 

1883  Renwick,  Edward  S 19  Park  place,  New  York. 

1904  Reynolds,  R.  E.  Lee Amsterdam. 

1899  Rich,  Burdett  A Rochester. 

i902*Rich,  Burt  L 31  Nassau  street,  New  York. 

1902  Richards,  George 141  Broadway,  New  York. 

1901  Richardson,  Arleigh  D...  Ilion. 

1904  Richardson,  Ransom  L. .  Fillmore. 

1902  Richardson,  Samuel  M. . .  30  Broad  street,  New  York. 

1905  Rigby,  George  W Yonkers. 

1889  Riker,  Samuel T.y  East  69th  street.  New  York. 

1903  Riker,  Samuel,  Jr 145  Nassau  street.  New  York. 

1899  Ritchie,  Albert 76  William  street,  New  York. 

1902  Robertson,  Abner Salem. 

I907t Robinson,  Henry  A 21  Park  Row,  New  York. 

1904  Robinson,  John  T Elmhurst. 

1889  Roche,  William  J Troy. 
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1895  Rockwell,  John  S Buffalo. 

1893  Rodenbeck,  A.  J Rochester. 

i9o6*Roe,  Clinton  T 132  Nassau  street,  New  York. 

1900  Roe,  J.  Brewster 41  Park  Row,  New  York. 

1903  Roe,  Jesse  Grant 128  Broadway,  New  York. 

1902  Roe,  William Wolcott. 

1889  Roesch,  George  F 309  Broadway,  New  York. 

1905  Rogers,  Erskine  C Sandy  Hill. 

1900  Rogers,  James  T Binghamton. 

1907  Rogers,  John  Shillito 40  Wall  street,  New  York. 

1902  Rollins,  Jordan  J 32  Nassau  street.  New  York. 

1889  Ronan,  Edward  D Albany. 

1907  Rooney,  John  Jerome. ...  66  Beaver  street.  New  York. 

1900  Roosa,  John  P.,  Jr Monticello. 

1905  Rosalsky,  Joseph  S 346  Broadway,  New  York. 

1905  Rosalsky,  Otto  A 32  Franklin  street,  New  York. 

1905  Rosch,  Joseph Liberty. 

1908  Rose,  Abram  J 115  Broadway,  New  York. 

1904  Rose,  Arthur  E Kingston. 

1904  Rosendale,  George 52  Broadway,  New  York. 

1876  Rosendale,  Simon  W Albany. 

1904  Ross,  E.  Ogden Troy. 

1893  Rounds,  Arthur  C 96  Broadway,  New  York. 

1904  Rowe,  Franklin  A Glens  Falls. 

1902  Rowe,  William  V 49  Wall  street,  New  York. 

1906  Rowland,  Eugene  A Rome. 

1906  Royce,  William  B Middletown. 

1902  Rubin,  William Syracuse. 

i902*Rubino,  Henry  A 15  William  street.  New  York. 

1907  Rudd,  Henry  W 25  Broad  street.  New  York. 

1892  Rudd,  William  P Albany. 

1901  Rumsey,  David 2  Tryon  Row,  New  York. 

1903  Rumsey,  Frank Buffalo. 

1907  Rumsey,  William  L White  Plains. 

1908  Rush,  Thomas  E 30  Broad  street,  New  York. 
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1898  Rushmore,  Charles  E 40  Wall  street,  New  York. 

1897  Ruso,  James  M Albany. 

1903  Russell,  Charles  H 15  Broad  street,  New  York. 

1892  Russell,  S.  W Salem. 

1902  Russell,  Solomon  W.,  Jr. .  Troy. 

1907  Russell,  Wm.  Hepburn. . .  309  Broadway,  New  York. 

1904  Ryder,  Clayton Carmel. 

1900  Sackett,  Henry  W Tribune  Building,  New  York. 

1902  Salisbury,  George  R.  F. .  Saratoga  Springs. 

i907*Sanborn,  Frederick  H. . . .  29  Wall  street.  New  York, 

1907  Sandford,  Edward 4  Hanover  street,  New  York. 

1905  Sanford,  Ferdinand  V. .  .*.  Warwick. 

1907  Sanford,  Francis  B 141  Broadway,  New  York. 

1902  Sanford,  Rollin  B Albany. 

1902  Sargent,  Frank  C Syracuse. 

1904  Sargent,  Roscoe Sandy  Creek. 

1903  Satterlee,  Herbert  L 120  Broadway,.  New  York. 

1889  Saunders,  Thorndike 2j  William  street,  New  York. 

1906  Saunders,  W.  J Dickinson  Centre. 

i9o6tSawyer,  W.  D 26  Liberty  street,  New  York. 

1902  Sawyer,  Willoughby  L. . .  Sandy  Hill. 

1901  Scanlon,  John Cohoes. 

1903  Schelling,  Robert  F Buffalo. 

1906  Schoeneck,  Edward Syracuse. 

1908  Schurman,  George  W 96  Broadway,  New  York. 

1907  Schurz,  Carl  L 49  Wall  street,  New  York. 

1906  Schwarte,  John  A.  T Saratoga  Spa. 

1901  Scott,  Jacob  C.  E Albany. 

1901  Scott,  James  L Saratoga  Springs. 

1901  Scott,  Robert  W Albany. 

1905  Scovell,  J.  Boardman Buffalo. 

1907  Scrugham,  William  W. . .  Yonkers. 
1907  Scudder,  Halstead  Mineola. 
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Elected 

1907  Seabury,  William  M 115  Broadway,  New  York. 

1902  Seacord,  Jerome  S Unadilla. 

1906  Seaman,  Thomas  B Jamaica. 

1886  Searing,  John  W 3  S.  William  street,  New  York. 

1903  Sears,  Charles  B Buffalo. 

1902  Sears,  Hector Gardiner. 

1900  Seaver,  Joseph  V Buffalo. 

1904  Seeger,  Albert  H.  F Newburg. 

1889  Seligman,  George  W 8  S.  William  street,  New  York. 

1905  Semple,  Oliver  C 60  Wall  street,  New  York. 

1893  Seward,  William  H.,  Jr.  • .  Auburn. 

1893  Sexton,  Lawrence  E 34  Pine  street.  New  York. 

1896  Sexton,  Pliny  T Palmyra. 

1907  Seybolt,  Alva Oneonta. 

1906  Seymour,  Alec.  H Binghamton. 

1889  Seymour,  Daniel 29  Wall  street,  New  York. 

1903  Seymour,  Eugene  F Morrisburg,  Ontario. 

1902  Seymour,  Julius  H 2,j  William  street,  New  York. 

1902  Shanahan,  Richard  J Syracuse. 

1897  Shankland,  William  H . . .  Albany. 

1904  Shea,  Edward  F Syracuse. 

1902  Shear,  Theodore  R \  364  W.  120th  st..  New  York. 

i903*Shearer,  George  L 45  Wall  street.  New  York. 

1904  Shedden,  Lucian  L Plattsburg. 

1904  Shehan,  Dennis  T Troy. 

1904  Sheldon,  A.  Smith Hamilton. 

1889  Sheldon,  Edward  W 45  Wall  street.  New  York. 

i903*Shepard,  Edward  M 128  Broadway,  New  York. 

1907  Sherman,  Gordon  E Morristown,  N.  J. 

1904  Shinaman,  C.  E Syracuse. 

1904  Shipman,  Andrew  J 7  Wall  street,  New  York. 

1904  Shire,  Moses  Buffalo. 

i907*Shoemaker,  Herbert  B . . .  50  Pine  street,  New  York. 

1904  Shuster,  Clarence  E Rochester. 

i907tSilkman,  Theodore  H 41  Park  Row,  New  York. 
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6o8  MEMBERS 

Elected 

1907  Simms,  Charles  E 11  Wall  street,  New  York. 

1902  Simpson,  John  W 62  Cedar  street,  New  York. 

1902  Singleton,  J.  Edward Glens  Falls. 

1889  Sitterly,  J.  S Fonda. 

1876  SWdmore,  Lemuel 69  Wall  street.  New  York. 

1902  Skinner,  George  I Bainbridge. 

1906  Slater,  Samuel  S 76  William  street,  New  York. 

1903  Slocum,  George  Fort Rochester. 

i896tSlosson,  Harrison  T 76  William  street,  New  York. 

1897  Smith,  A.  Page Albany. 

i899tSmith,  Aug.  Coleman. ...  52  Broadway,  New  York. 

1902  Smith,  Borden  D Johnstown. 

1896  Smith,  Clarence  W Johnstown. 

1906  Smith,  Clinton  B Flushing. 

1894  Smith,  Edward  N Watertown. 

1886  Smith,  Everett Schenectady. 

1876  Smith,  Francis  A Elizabethtown. 

1892  Smith,  Frank  E 32  Liberty  street.  New  York. 

1895  Smith,  Frank  Sullivan 60  Wall  street,  New  York. 

1902  Smith,  Frederick  N Long  Island  City. 

1900  Smith,  George  H Monticello. 

1901  Smith,  Geo.  Herbert Rochester. 

1905  Smith,  Henry 132  Nassau  street,  New  York. 

1904  Smith,  Henry  W Troy. 

i907tSmith,  Henry  Willis 35  Nassau  street,  New  York. 

1908  Smith,  J.  Boyce,  Jr 32  Liberty  street.  New  York. 

1892  Smith,  Nathaniel  S 68  William  street,  New  York. 

1906  Smith,  N.  B Pulaski. 

1876  Smith,  Nelson 141  Broadway,  New  York. 

1904  Smith,  Preston  R Buffalo. 

1902  Smith,  Ray  B Syracuse. 

1899  Smith,  Sidney 27  William  street.  New  York* 

1903  Smith,  William  Bro Hartford,  Ct. 

1901  Smith,  William  H 63  Wall  street,  New  York. 

1904  Smith,  William  W Johnstown. 
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Elected 

1901  Smyth,  Herbert  C 15  Wall  street,  New  York. 

1907  Smyth,  Nathan  A District  Attomesr's  oflfioe,  N.  Y. 

i903tSnow,  Frederick  A 15  Wall  street.  New  York. 

1902  Solomon,  Samuel  D Syracuse. 

1 904t Southard,  J.  Bennett 41  Park  Row,  New  York. 

1903  Spalding,  Lyman  A 52-54  William  street,  N.  Y. 

1903  Spann,  Albert  C Buffalo. 

i892*Spear,  Asa  A 79  Wall  street.  New  York. 

1902  Speck,  Henry  J Troy. 

i896tSpeer,  WilMam  McM 257  Broadway,  New  York. 

1906  Spellissy,  Denis  A 302  Broadway,  New  York. 

1904  Spencer,  Frederick  G....  Fulton. 
1904  Spencer,  Nelson  E Rochester. 

1903  Spencer,  Nelson  S 27  William  street.  New  York. 

1893  Spiegelberg,  Frederick. . .  36  West  76th  street.  New  York. 

1902  Spinning,  Seymour  E. . . .  Rome. 

1898  Spooner,  William  R 302  Broadway,  New  York. 

1881  Sprague,  Henry  Ware. . . .  Buffalo. 

1888  Spratt,  Thomas Ogdensburg. 

1904  Spring,  George  E Franklinville. 

1907  Squiers,  Arnon  L 34  Nassau  street.  New  York. 

IQ02  Stacfcpole,  George  F Riverhead. 

1902  Stanbrough,  Lyman  T. . . .  Owego. 

1890  Stanchfield,  John  B 5  Nassau  street.  New  York. 

1893  Steele,  A.  B Herkimer. 

1903  Steele,  Charles  .  i 23  Wall  street.  New  York. 

1900  Steele,  Robert  E Albany. 

1899  Stephens,  John  B.  M Rochester. 

1901  Stern,  Abraham   31  Nassau  street.  New  York. 

1906  Stem,  Charles  M Albany. 

1908  Stern,  Randall  Hoyt 198  Broadway,  New  York. 

1902  Sternberg,  Robert  E Saugerties. 

1878  Stetson,  Francis  L 15  Broad  street.  New  York. 

1897  Stevens,  George  H Albany. 
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6lO  MEMBERS 

Elected 

1902  Stevens,  Stoddard  M Rome. 

1907  Stewart,  James  L 60  Wall  street.  New  York. 

1883  Stewart,  Lispenard 31  Nassau  street,  New  York. 

1907  Stewart,  William  A.  W. . .  45  Wall  street.  New  York. 

1904  Stewart,  William  E Long  Island  Qty. 

1879  Stickney,  Albert 31  Nassau  street,  New  York. 

1907  Stier,  Joseph  F. 11  Broadway,  New  York. 

1876  Stiger,  William  E 149  Broadway,  New  York. 

1902  Stilwell,  Giles  H Syracuse. 

1902  Stimson,  Henry  L 32  Liberty  street,  New  York. 

1904  Stockwell,  O.  P Attica. 

1906  Stoddart,  George  B Mineola. 

1904  Stokes,  Edward  T Port  Henry. 

1902  Stolz,  Benjamin Syracuse. 

1902  Storke,  Frederic  E Auburn. 

1906  Stover,  Martin  L 60  Wall  street,  New  York. 

1907  Strasbourger,  Samuel  ...  74  Broadway,  New  York. 

1889  Strauss,  Charles 141  Broadway,  New  York. 

i904*Strauss,  Morris  L 200  Broadway,  New  York. 

1892  Strong,  Henry  A Cohoes. 

1906  Strong,  Homer Schenectady. 

1904  Strong,  Marvin  H Schenectady. 

1903  Strong,  Theron  G 49  Wall  street,  New  York. 

1907  Strouss,  Eugene  M Rochester. 

1908  Sturges,  Ralph  A 62  William  street,  New  York. 

1903  Sullivan,  Florence  Jas. . . .  229  Broadway,  New  York. 

1892  Sullivan,  W.  H Norwich. 

1890  Sulzer,  William 11  Broadway,  New  York. 

1899  Sumner,  Edward  A 140  Cedar  street,  New  York. 

1906  Surpless,  Thomas  J 189  Montague  St.,  Brooklyn. 

1907  Sutro,  Theodore 280  Broadway,  New  York. 

1906  Sutton,  John  M Ovid. 

i903*Swanstrom,  J.  Edward. ...  20  Nassau  street,  New  York. 

1893  Swift,  Frederic  J 2i^  Nassau  street,  New  York. 
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Elected 

1905  Swinburne,  Samuel  F. . . .  New  Rochelle. 

1907  Sykes,  Eugene  Lanier. ...  170  Broadway,  New  York. 

1904  Taber,  Charles  S 189  Montague  St.,  Brooklyn. 

1902  Taft,  Henry  W 40  Wall  street,  New  York. 

1893  Taft,  Theodore  M 15  William  street,  New  York. 

1901  Talbot,  Frank Gloversville. 

1906  Talcott,  Charles  A Utica. 

1904  Tallmadge,  Josiah  C Catskill. 

1908  Tanzer,  Lawrence  A 32  Broadway,  New  York. 

i9o6*Tappan,  J.  B.  Coles 49  Wall  street,  New  York. 

1906  Tarbell,  George  S Ithaca. 

1904  Tarbox,  Henry  F Batavia. 

1908  Taylor,  Charles  1 54  Wall  street.  New  York. 

1907  Taylor,  Francis  B Hempstead, 

1902  Taylor,  Howard  A 35  Wall  street.  New  York. 

1904  Taylor,  John  C.  R Middletown. 

1907  Taylor,  Robert  C District  Attorney's  office,  N.Y. 

1904  Taylor,  Zachary  P Rochester. 

1898  Teller,  John  D Auburn. 

1901  Ten  Eyck,  Jacob  L Albany. 

1902  Tennant,  Willis  H Mayville. 

1907  Terry,  Charles  T 100  Broadway,  New  York. 

1907  Thacher,  Archibald  G 54  Wall  street.  New  York. 

1902  Thacher,  Thomas 62  Cedar  street,  New  York. 

i907*Thayer,  Aaron  C 32  Nassau  street,  New  York. 

.1896  Thayer,  Stephen  H Yonkers. 

1908  Thoms,  George 2  Rector  street,  New  York. 

1896  Thomas,  C.  D Herkimer. 

1906  Thomas,  Ulysses  S Buffalo. 

1883  Thompson,  David  A Albany. 

1900  Thome,  Henry  W Johnstown. 

1904  Thorne,  Leonard  C Granville. 

1903  Thorne,  Robert 30  Broad  street.  New  York. 

1904  Thrasher,  W.  S Dayton. 
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Elected 

904  Tice,  David Lockport. 

908  Tierney,  Michael  A Troy. 

902  Tierney,  Patrick  J Plattsburg. 

902  Tillman,  Irving  J Bainbridge. 

903  Timerman,  Clark  H Buffalo. 

90S*Timonier,  Constantine  T.,  277  Broadway,  N^  York. 

901  Tinklepaugh,  George  S..  Palmyra. 

907  Tison,  Alexander 15  William  street,  New  Yoric. 

906  Titus,  Charles  T Utica. 

907  Todd,  Hiram  C Saratoga  Springs. 

894  Tomlinson,  Charles  H. . . .  Albany. 

904  Tompkins,  B.  Fitch Morrisville. 

899*Townsend,  Arthur  0 13  Park  Ro^/,  New  York. 

901  Townsend,  Frederick  ....  Albany. 

903  Townsend,  James  M 7  Nassau  street.  New  York. 

897  Tracey,  James  F Albany. 

904  Trapp,  John  J Flushing. 

883  Tremain,  Henry  Edwin. .  105  E.  i8th  street,  New  York. 

903  Trimble,  Walter 34  Pine  street,  New  York. 

895  Trull,  William  C 26  Liberty  street,  New  York. 

892  Tucker,  J.  Lee Oneonta. 

904  TuUy,  William  J Coming. 

904  TurnbuU,  William  A Elmira. 

887  Turner,  Robert  T Elmira. 

902  Turner,  William  L 84  Cotton  Exchange,  N.  Y. 

907  Turrell,  Edgar  A 76  William  street.  New  York. 

901  Tuthill,  Theodore  R Binghamton. 

902  Uderitz,  Henry  J 30  Broad  street.  New  York. 

901  Untermyer,  Samuel   30  Broad  street.  New  York. 

908  Upson,  William  Ford 2,^  William  street,  New  York. 

902  Van  Allen,  Willard  B Carthage. 

902  Vanamee,  William Newburgh. 

907  Van  Amringe,  Guy 49  Wall  street.  New  York. 
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Elected 

902  Van  Arsdale,  Chester  A. .  Warsaw. 
904  Vanderlyn,  John  N New  Paltz. 

908  Vandiver,  Almuth  C 32  Nassau  street,  New  York. 

907  Van  Duzer,  Henry  S 31  Nassaw  street,  New  York. 

904  Van  Etten,  Amos Kingston. 

892  Van  Hoesen,  George  M . .  Nyack. 

901  Van  Loon,  William  G Albany. 

906  Van  Ness,  Charles  H . . . .  Greenwich. 

892  Van  Rensselaer,  C.  S 100  Broadway,  New  York. 

891  Van  Santvoord,  S Troy. 

892  Van  Sickle,  John Auburn. 

908* Van  Siclen,  James  C 49  Wall  street.  New  York. 

907  Van  Sinderen,  Howard...  15  Broad  street.  New  York. 
904* Van  Vechten,  F.  H 231  Broadway,  New  York. 

891  Van  Voast,  James  A Schenectady. 

906  Van  Voorhis,  Eugsine, . . .  Rochester. 

890  Van  Vorst,  Frederick  B. .  25  Broad  street.  New  York. 

906  Van  Wert,  W.  Everett. . .  Albany. 

900  Van  Wormer,  Edwin Albany. 

906  Van  Wyck,  William 373  Fulton  street,  Brooklyn. 

903  Vaughan,  Athelstan Long  Island  City. 

906  Veeder,  James  W Schenectady. 

889  Veeder,  William  D 375  Fulton  street,  Brooklyn. 

892  Verbeck,  James  W Ballston  Spa. 

892  Vernon,  P.  Harwood 52  William  street.  New  York. 

902  Vert,  Charles  J Plattsburg. 

880  Viele,  Sheldon  T Buffalo. 

892  Vieu,  Henry  A 320  Broadway,  New  York. 

901  Vicccber,  William  L Albany. 

902  Vrooman,  Isaac  H Albany. 

901  Wachsman,  Isidore Albany. 

883  Wadhams,  Frederick  E. . .  Albany. 

906  Wadhams,  William  H. . . .  31  Nassau  street.  New  York. 

902f Wainwright,  J.  Mayhew . .  40  Wall  street,  New  York. 
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Elected 

1903  Wait,  Frederick  S 10  Wall  street,  New  York. 

1907  Wait,  John  Cassan 38  Park  Row,  New  York. 

1903  Wait,  Walter  W Glens  Falls. 

i903*Waldo,  George  E 290  Broadway,  New  York. 

1892  Wales,  A.  D Binghamton. 

I902f Walker,  George  H 405  Grand  Central  Sta.,  N.  Y. 

1907  Wallace,  William  J 54  Wall  street,  New  York. 

1904  Walrath,  John  H Syracuse. 

1901  Walsh,  Arthur  R 346  Broadway,  New  York. 

1902  Walton,  Charles  W Kingston. 

1899  Wandell,  Samuel  H 42  Broadway,  New  York. 

1907  Ward,  George  W Little  Falls. 

1899  Ward,  H.  Judd Troy. 

1903  Ward,  Henry  M 32  Nassau  street,  New  York. 

1902  Ward,  John  K Ellicottville. 

1893  Ward,  Sylvester  L.  H 67  Wall  street,  New  York. 

1889  Ward,  Walter  E Albany. 

1908  Wardwell,  Allen 15  Broad  street.  New  York. 

1902  Waring,  Cornelius  L Newburgh. 

1902  Waring,  James  H Olean. 

1901  Warner,  Elton  D Dunkirk. 

1908  Warner,  James  Harold. . .  49  Wall  street,  New  York. 

1892  Warner,  John  DeWitt 60  Wall  street,  New  York. 

1907  Warner,  Luther  C Albany, 

1904  Warner,  J.  Arthur Syracuse. 

1901  Warner,  Oscar Mechanicville. 

1906  Warren,  Stephen  J Rodiester. 

1876  Waterbury,  Nelson  J 60  Wall  street.  New  York. 

1902  Waters,  Louis  L Syracuse. 

1906  Watkins,  Thomas  D Utica. 

1907  Watson,  Archibald  R 31  Nassau  street.  New  York. 

1876  Weed,  John  W  62  William  street.  New  York. 

1904  Weeks,  George  W.,  Jr. . .  Islip. 

1904  Weeks,  James  L Jamestown. 

^Residence  in  Second  District. 
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Elected 

904  Weeks,  William  H Brewster. 

902  Weller,  Lester  M Fort  Plain. 

903  Wells,  Edward  Hyde Utica. 

904  Wells,  Frank  T Ainityville. 

906  Wells,  Frederick  de  W. . .   32  Nassau  street,  New  York. 

902  Welsh,  WilHatn  J Binghamton. 

905  Wemple,  W.  W Schenectady, 

907  Wensley,  Robert  L 11  Broadway,  New  York. 

904  Werner,  C.  C Rochester. 

906  Westfall,  D.  M.,  Jr Cambridge. 

905  Westwood,  Herman  J Fredonia. 

889  Wetmore,  EdSmund 34  Pine  street.  New  York. 

900  Whalen,  John 206  Broadway,  New  York. 

899  Wheat,  Alfred  A 32  Nassau  street,  New  York. 

903  Wheeler,  Everett  P 21  State  street.  New  York. 

901  Wheeler,  Samuel  L Plattsburg. 

888  Whitaker,  Edward  G 45  Broadway,  New  York. 

904  Whitbeck,  John  V.,  Jr Hudson. 

901  White,  Andrew  S Syracuse. 

889  White,  Edward  P Buffalo. 

903  White,  Frank Albany. 

907  Whdte,  Henry 141  Broadway,  New  York. 

901  White,  Horace Syracuse. 

908  White,  John  Kennedy Buffalo. 

9o6t White,  Justin  Du  Pratt. . .   31  Nassau  street,  New  York. 

904  White,  Wm.  Pierrepont. . .   Utica. 

907  Whitmyer,  Edward  C Schenectady. 

902  Whitney,  Edward  B 26  Liberty  street,  New  York. 

907  Whittlesey,  Granville  ....  27  William  street,  New  York. 

902  Wickersham,  George  W. .  40  Wall  street.  New  York. 

904  Wickham,  Charles  H Saratoga  Spa. 

904  Widener,  Howard  H Rochester. 

902  Wiggins,  Henry  W Middletown. 

881  Wilcox,  Ansley Buffalo. 

901  Wile,  Sol Rochester. 
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6l6  MEMBERS 

Elected 

1907  Wilckr,  William  R 45  Cedar  street,  New  York. 

1892  Willde,  John  L 2  Wall  street,  New  York. 

1905  Wilkinson,  Robert Poughkeepsie. 

1894  Wilkinson,  Thomas  F Albany. 

1904  Willard,  Waldo  W Coming. 

1907  Willcox,  William  R 32  Nassau  street.  New  York. 

1904  Willett,  William,  Jr Far  Rockaway. 

1907  Williams,  Charles  P Lyons. 

1896  Williams,  David  O Mount  Vernon. 

1905  Williams,  Harry  D Buffalo. 

1896  Williams,  I.  Newton 25  Liberty  street,  New  York. 

1892  Williams,  Mornay 25  Liberty  street.  New  York. 

1902  Williams,  Stephen  K Newark. 

1907  Williamson,  Pliny  W 32  Liberty  street.  New  York. 

1906  Wilson,  Herbert  J Constab!:. 

1902  Wilson,  John  F Rome. 

1906  Wilson,  William  C 100  Broadway,  New  York. 

1902  Wintbrop,  Bronson 32  Liberty  street.  New  York. 

1903  Wintbrop,  E.  L.,  Jr 32  Liberty  street.  New  York. 

1907  Wintbrop,  Granville  B . . . .  96  Broadway,  New  York. 

1892  Wise,  Edmond  E 19  William  street.  New  York. 

1899  Wiswall,  Irving  W Ballston  Spa. 

1902  Witschief,  Graham Newburgh. 

1902  Wolcott,  Oliver  A Keeseville. 

1908  Wolf,  Ralph 115  Broadway,  New  York. 

1906  Wollman,  Henry 20  Broad  street.  New  York. 

1904  Wood,  Frank  C Gloversville. 

1904  Wood,  Frank  S Batavia. 

1908  Wood,  Harriette  M.  J 52  William  street.  New  York. 

1905  Wood,  Hiram  R Rochester. 

1892  Woodruff,  A.  Edward iii  Broadway,  New  York. 

1902  Woolsey,  C.  Meech Milton. 

1902  Worcester,  Edw.  D.,  Jr. . .  30  Broadway,  New  York. 

1908  Wright,  Boardman 280  Broadway,  New  York. 

1906  Wright,  Edwin  G Rockville  Centre. 

1898  Wright,  George  M 280  Broadway,  New  York. 
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Elected  . 

1903  Wright,  Wm.  B.,  Jr Buffalo. 

1899  Wyatt,  William  E Criminal  Court  Bldg.,  N.  Y. 

1907  Yeaman,  George  H 44  Wall  street,  New  York. 

i9Q2t Young,  Charles  H 76  William  street,  New  York. 

1908  Young,  Eugene  N.  L Long  Island  City,  N.  Y. 

1903  Young,  J.  Addison New  Rochelle. 

1902  Youngs,  William  J, . . . .  • .  Federal  Building,  Brooklyn. 

1883  Zabriskie,  George 49  Wall  street,  New  York. 

1902  Zeller,  Lorenz 32  Franklin  street.  New  York. 

tResidence  in   Ninth  District 
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LIST   OF   MEMBERS 
ARRANGED  BY  JUDICIAL  DISTRICTS 

FIRST  DISTRICT 
City  and  County  of  New  York 

Elected 

1903  Abbot,  Everett  V 45  Cedar  street,  New  York. 

1892  Adams,  Charles  T 13  Park  Row,  New  York. 

1893  Adams,  Elbridge  L 299  Broadway,  New  York. 

1907  Addoms,  Mortimer  C 15  William  street,  New  York^ 

1902  Agar,  John  G 31  Nassau  street.  New  York. 

1903  Alexander,  Henry  M 24  Broad  street,  New  York. 

1904  Alexander,  Walter 32  Nassau  street,  New  York. 

1904  Alger,  Edmond  C 220  Broadway,  New  York. 

1906  Alger,  George  W 73  Nassau  street,  New  York. 

1908  Allen,  Frederick  H 63  Wall  street.  New  York. 

1908  Allen,  Frederick  L 32  Nassau  street.  New  York. 

1902  Allen,  James  A 35  Wall  street.  New  York. 

1894  Allison,  Thomas 280  Broadway,  New  York. 

1898  Amundson,  John  A 146  Broadway,  New  York. 

1901  Anable,  Courtland  V 31  Nassau  street.  New  York. 

1907  Andrews,  James  D 220  Broadway,  New  York. 

1892  Aplington,  Henry 90  W.  Broadway,  New  York. 

1908  Appell,  Albert  J 90  W.  Broadway,  New  York. 

1891  Armstrong,  James 71  Nassau  street,  New  York. 

1908  Arnstein,  Emanuel 128  Broadway,  New  York. 

1899  Ashley,  Clarence  D 32  Waverly  place,  New  York. 

1908  Astarita,  Antonio  C 320  Broadway,  New  York. 

1903  Atterbury,  Charles  L 30  Broad  street.  New  York. 

1903  Auerbach,  Joseph  S 34  Nassau  street.  New  York. 

1907  Austin,  George  C 135  Broadway,  New  York. 

1895  Backus,  Henry  Clinton. ..  45  Broadway,  New  York. 
1901  Bacon,  Selden 60  Wall  street.  New  York. 
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1907  Bailey,  John  S.  C 120  Broadway,  New  York. 

1903  Baldwin,  George  V.  N. . .  32  Nassau  street,  New  York. 

1889  Ballantine,  William  A 286  West  End  avenue,  N.  Y. 

1889  Bangs,  Francis  S 15  Broad  street.  New  York* 

1908  Banton,  Joab  H 35  Nassau  street,  New  York. 

1877  Bartlett,  Franklin 5  Nassau  street.  New  York. 

1903  Bartlett,  Philip  G 62  Cedar  street,  New  York. 

1903  Baskerville,  Thomas  H. . .  31  Nassau  street.  New  York. 

1907  Battle,  George  Gordon.  • .  37  Wall  street.  New  York. 

1876  Beall,  J.  A 31  Liberty  street,  New  York. 

1903  Beam,  William  H 45  Wall  street,  New  York. 

1908  Beatty,  Robert  C 43  Cedar  street,  New  York. 

1902  Bedell,  Louis 290  Broadway,  New  York. 

1902  Beekman,  Charles  K 52  William  street.  New  York.. 

1889  Beekman,  Gerard 7  East  42d  street.  New  York. 

1889  Beekman,  James  W 7  East  42d  street,  New  York. 

1903  Benedict,  Abraham 30  Broad  street.  New  York. 

1883  Berry,  Arthur 180  Broadway,  New  York. 

1895  Berry,  Carroll 180  Broadway,  New  York. 

1907  Betts,  Samuel  R 120  Broadway,  New  York. 

1908  Bickford,  Herbert  J 60  Wall  street.  New  York. 

1903  Binsse,  Louis  E 16  Exchange  place.  New  York.. 

1894  Bishop,  James  L 32  Liberty  street,  New  York. 

1889  Blandy,  Charles 7  Wall  street.  New  York. 

1908  Bliss,  William  Henry 62  Cedar  street,  New  York. 

1904  Blumenthal,  Maurice  B. . .  35  Nassau  street,  New  York. 

1907  Boland,  Francis  H 71  Nassau  street,  New  York. 

1907  Bolger,  William  J 346  Broadway,  New  York. 

1907  Boiling,  Raynal  C 71  Broadway,  New  York. 

1893  Bomeisler,  Louis  E 135  Broadway,  New  York. 

1908  Bonney,  George  B 51  Wall  street.  New  York. 

1907  Booraem,  Alfred  W Hall  of  Records,  New  York. 

1907  Boston,  Charles  A 24  Broad  street.  New  York. 

1903  Bostwick,  Charles  F 2  Rector  street,  New  York. 

1903  Bouvier,  J.  Vernon,  Jr. , .  141  Broadway,  New  York. 
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1907  Bowen,  Adna  Guernsey. .  723  St.  Nicholas  ave.,  N.  Y. 

1892  Bowen,  James  R 280  Broadway,  New  York. 

1876  Bowers,  John  M 31  Nassau  street.  New  York, 

1907  Bradbury,  Harry  B 60  Wall  street,  New  York. 

1889  Brainerd,  Cephas 92  William  street,  New  York. 

1903  Brainerd,  Ira  H 92  William  street.  New  York. 

1908  Brann,  Henry  A 302  Broadway,  New  York. 

1903  Brewster,  Charles  0 32  Liberty  street.  New  York. 

1892  Briesen,  Arthur  von 25  Broad  street,  New  York. 

1902  Bristow,  William  B 20  Nassau  street,  New  York. 

1907  Britt,  Philip  J 27  William  street.  New  York. 

1904  Britton,  Alfred  F 299  Broadway,  New  York. 

1907  Brooks,  Franklin 6  Wall  street.  New  York. 

1903  Brower,  Charles  DeH 10  Wall  street.  New  York. 

1902  Brown,  Alfred  S 62  William  street.  New  York. 

1907  Brown,  Augustus  C 120  Broadway,  New  York. 

1903  Brown,  Charles  F 60  Wall  street.  New  York. 

1899  Brown,  D.  Walter 5  Beekman  street.  New  York. 

1889  Brown,  Edwin  H 141  Broadway,  New  York. 

1907  Brown,  G.  Morgan 44  Pine  street,  New  York. 

1901  Brown,  Pierre  M 71  Nas3au  street,  New  York. 

1903  Brownell,  Silas  B 71  Wall  street.  New  York. 

1908  Bruce,  M.  Linn 18  Wall  street.  New  York. 

1882  Bruno,  Richard  M 20  Broad  street.  New  York. 

1907  Bull,  Charles  C 27  William  street.  New  York. 

1908  BuUowa,  F.  E.  M 32  Nassau  street.  New  York. 

1907  Burdick,  Francis  M Columbia  Univ.  Law  School, 

New  York. 

1901  Burghard,  Edward  M. . . .   120  Broadway,  New  York. 

1902  Burlingham,  Charles  C. . .  27  William  street,  New  York. 
1907  Burnet,  James  Robison. . .   135  Broadway,  New  York. 

1893  Burnham,  Frederick  A. . .  66  R  78th  street.  New  York. 
1893  Burr,  William  P Hall  of  Records,  New  York. 

1903  Burrill,  Middleton  S 49  Wall  street.  New  York. 

1889  Bushe,  Eugene  L 150  Broadway,  New  York. 

1902  Butler,  Wm.  Allen,  Jr 54  Wall  street,  New  York. 

1902  B)rme,  James 24  Broad  street.  New  York. 
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1907  Cafley,  Francis  G 32  Nassau  street,  New  York. 

1891  Cahill,  John  H 15  Dey  street,  New  York. 

1907  Campbell,  Fred.  B 54  Wall  street,  New  York. 

1883  Candler,  Flamen  E 48  Wall  street.  New  York. 

1903  Canfield,  George  P 49  Wall  street.  New  York. 

1908  Cannon,  Wm.  C 15  Broad  street,  New  York. 

1907  Cardozo,  Ernest  A 128  Broadway,  New  York. 

1907  Cardozo,  Michael  H.,  Jr. .  128  Broadway,  New  York. 

1898  Carey,  Martin 26  Broadway,  New  York. 

1903  Camochan,  William  E 52  William  street,  New  York. 

1892  Carpenter,  Benjamin  F. . .  52  Broadway,  New  York. 

1893  Carpenter,  Jas.  Emerson. .  79  Wall  street,  New  York. 
1892  Carpenter,  Philip iii  Broadway,  New  York. 

1902  Carrutb,  Charles  R •. .  2  Rector  street,  New  York. 

1908  Carter,  Jarvis  P 52  William  street.  New  York. 

1876  Chambers,  William  P 55  Liberty  street.  New  York. 

1907  Chanler,  Lewis  S 346  Broadway,  New  York. 

1907  Chapman,  William  P.,  Jr.  154  Nassau  street,  New  York. 

1903  Chase,  George 174  Fulton  street,  New  York. 

1897  Chase,  Norton 5  Nassau  street,  New  York. 

1904  Childs,  Edwards  H 59  Wall  street.  New  York. 

1906  Chirurg,  Isidore  S 62  William  street,  New  York. 

1908  Choate,  Jos.  H.,  Jr 60  Wall  street.  New  York. 

1876  Choate,  William  G 40  Wall  street.  New  York. 

1907  Chrystie,  T.  Ludlow 50  Broadway,  New  York. 

1904  Church,  Frank  B 32  Liberty  street,  New  York. 

1907  Clare,  William  F 71  Nassau  street,  New  York. 

1892  Clark,  Jefferson 34  Nassau  street,  New  York. 

1908  Clarke,  Frederick  H 32  Nassau  street.  New  York. 

1900  Qarke,  R.  Fk>yd 37  Wall  street,  New  York. 

1892  Ckirke,  Samuel  B 32  Nassau  street,  New  York. 

1892  Qement,  George  A 3  Broad  street,  New  York. 

1903  Cleveland,  Charles  D 2j  William  street.  New  York. 

1903  Cleveland,  Treadwell 27  William  street,  New  York. 

1892  Qinch,  Edward  S 41  Park  Row,  New  York. 

1908  Cobb,  W.  Bruce 25  Liberty  street,  New  York. 
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1908  Coffin,  Herbert  L 2  Rector  street,  New  York. 

1889  Coggeshall,  Ed  win  W 37  Liberty  street,  New  York. 

1908  Cohalan,  Daniel  F 2  Rector  street.  New  York. 

1906  Cohen,  Henry  L 2  Rector  street,  New  York. 

1907  Cohen,  Julius  Henry 15  William  street,  New  York. 

1893  Cohen,  William  N 22,  William  street.  New  York. 

1892  Coleman,  Charles  W 32  Liberty  street.  New  York. 

1903  Colegate,  James  C 36  Wall  street,  New  York. 

1889  Collin,  Charles  A 5  Nassau  street.  New  York. 

1907  Conant,  Ernest  Lee . .   34  Nassau  street,  New  York. 

1892  Conger,  Qarence  R 37  Liberty  street.  New  York. 

1908  Comstock,  Frederick  H. . .  36  Wall  street,  New  York. 

1908  Conklin,  Robert  S 34  Pine  street,  New  York. 

1908  Conklin,  Howard IS7  E-  7oth  street.  New  York. 

1907  Cook,  William  W 44  Wall  street,  New  York. 

1903  Cornell,  Robert  C City  Magistrate's  Court,  N.  Y. 

1907  Coudert,  Frederick  R 2  Rector  street,  New  York. 

1893  Coyne,  Edward  P 25  Broad  street,  New  York. 

1902  Crain,  T.  C.  T Criminal  Court  Building,  N.  Y. 

1907  Crane,  Albert 35  Wall  street,  New  York. 

1876  Crane,  Alexander  B 46  Wall  street.  New  York. 

1892  Cravath,  Paul  D 52  William  street.  New  York. 

1907  Crocker,  Frank  L. 5  Nassau  street.  New  York. 

1889  Crook,  Abel 93  Nassau  street,  New  York. 

1908  Cruikshank,  Alfred  B 43  Cedar  street.  New  York. 

1883  Curtis,  William  E 30  Broad  street,  New  York. 

1902  Curtis,  William  J 49  Wall  street,  New  York. 

1906  Cutting,  Robert  L 5  Nassau  street.  New  York. 

1889  Daniels,  Charles  H 95  Nassau  street,  New  York. 

1902  Davidson,  Maurice  P 261  Broadway,  New  York. 

1876  Davies,  Julien  T 32  Nassau  street.  New  York. 

1883  Davies,  William  G 32  Nassau  street,  New  York. 

1902  Davis,  Gherardi 44  Pine  street,  New  York. 

1906  Davis,  Henry  K 2649  Webster  avenue,  N.  Y. 

1882  Dayton,  Charles  W 27  William  street.  New  York. 
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1907  Dayton,  Charles  W.,  Jr. . .  2^  William  street,  New  York. 

1907  Dean,  Philip  S 37  Liberty  street.  New  York. 

1907  Debevoise,  Thos.  M 62  Cedar  street,  New  York. 

1903  De  Gersdorff,  Carl  A 52  William  street,  New  York. 

1907  Deiches,  Maurice 271  Broadway,  New  York. 

1900  Delafield,  Lewis  L i  Nassau  street.  New  York. 

1889  De  La  Mare,  James  C 299  Broadway,  New  York. 

1906  Deming,  Horace  E 15  William  street,  New  York. 

1907  Demorest,  William  C. . . .  60  Liberty  street,  New  York. 

1884  Depew,  Chauncey  M Grand  Central  Station,  N.  Y. 

1894  Deshon,  Charles  A 258  Broadway,  New  York. 

1886  DeWitt,  George  G 88  Nassau  street,  New  York. 

1903  DeWitt,  Theodore 88  Nassau  street.  New  York. 

1903  DeWitt,  William  G 88  Nassau  street.  New  York. 

1892  Dexter,  Stanley  W 71  Broadway,  New  York. 

1876  Dickerson,  Ediward  N. . . .  141  Broadway,  New  York. 

1907  Dickinson,  Charles  C. . . .  115  Broadway,  New  York. 

1881  Dillon,  John  F 195  Broadway,  New  York. 

1878  Dittenhoefer,  Abram  J...  96  Broadway,  New  York. 

1893  Dittenhoefer,  Irving  M.. . .  96  Broadway,  New  York. 
1876  Dixon,  William  P 32  Liberty  street.  New  York. 

1904  Dolson,  Charles  A 299  Broadway,  New  York. 

1907  Donnelly,  Henry  D 280  Broadway,  New  York. 

1908  Donnelly,  Thomas  F City  Court,  New  York. 

1876  Dos  Passos,  John  R 20  Broad  street.  New  York. 

1893  Dougherty,  J.  Hampden. .  2^  William  street.  New  York. 

1889  Doyle,  Louis  F iii  Broadway,  New  York. 

1893  Dunne,  James 31  Nassau  street,  New  York. 

1893  Durand,  John  S 81  Fulton  street.  New  York. 

1901  Dutton,  John  A 76  William  street,  New  York. 

1907  Du  Vivier,  Joseph 32  Liberty  street.  New  York. 

1908  Dwight,  Richard  E 96  Broadway  and  6  Wall  street. 

New  York. 

1908  Earle,  Henry  M i  Nassaiu  street,  New  York. 

1892  Edgar,  Charles  H 43  Cedar  street.  New  York. 
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1888  Edmonds,  Walter  D 31  Nassau  street,  New  York. 

1907  Eidlitz,  Ernest  F 31  Nassau  street.  New  York. 

1898  Einstein,  Benjamin  F 42  Broadway,  New  York. 

1908  Elkins,  George  W 34  Pine  street,  New  York. 

1892  Elkus,  Abram  1 170  Broadway,  New  York. 

1883  Ellis,  George  W 149  Broadway,  New  York. 

1908  ElHs,  Ralph 22  W.  STth  street,  New  Yark. 

1906  Ellison,  William  B 71  Broadway,  New  York. 

1899  Ely,  Alfred 31  Nassau  street.  New  Yoric. 

1904  Embree,  Lawrence  E 31  Nassau  street,  New  York. 

1907  Emerson,  George  H 79  Wall  street,  New  York. 

1902  Emley,  J.  Noble 15  William  street.  New  York. 

1902  Estabrook,  Henry  D 195  Broadway,  New  York. 

1907  Evarts,  Allen  W 60  Wall  street.  New  York. 

1905  Fallows,  Edward  H 170  Broadway,  New  York. 

1903  Farrell,  James  0 280  Broadway,  New  York. 

1902  Farren,  James  J 5  Nassau  street.  New  York. 

1889  Feitner,  Thomas  L 67  Wall  street,  New  York. 

1902  Fessenden,  James  D 31  Nassau  street,  New  York. 

1907  Fettretdi,  Joseph 41  Park  Row,  New  York. 

1907  Files,  George  W 71  Wall  street,  New  York. 

1903  Finch,  Edward  R 32  Nassau  street,  New  York. 

1906  Finidley,  WilKam  L 67  Wall  street,  New  York. 

1907  Fleming,  Matthew  C 71  Broadway,  New  York. 

1892  Fletcher,  George  H 76  William  street.  New  York. 

1889  Foster,  Roger 35  Wall  street.  New  York. 

1905  Fox,  Austen  G 45  Wall  street.  New  York. 

1902  Frankenheimer,  John 25  Broad  street,  New  York. 

1894  Franklin,  Benjamin 38  Park  Row,  New  York. 

1892  Franklin,  Ruford 34  Nassau  street,  New  York. 

1907  Eraser,  G.  C i  Nassau  street,  New  York. 

1894  Frayer,  Eugene 141  Broadway,  New  York. 

1907  Freedman,  John  J 2  Wall  street.  New  Yoric. 

1907  Frost,  EULbu  B 11  Pine  street,  New  York. 

1876  Fuller,  Paul 2  Rector  street.  New  York. 
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898  GaTdiner,  Charles  A 13  Park  Row,  New  York- 

908  Gardiner,  George  H 15  Broad  street,  New  York. 

893  Gardner,  John  M 141  Broadway,  New  York. 

907  Gardner,  Alfred  A 21  Park  Row,  New  York. 

903  Garrettson,  Francis  T 19  Liberty  street.  New  York. 

903  Gartland,  George  E 11  Wall  street.  New  York. 

902  Garver,  John  A 44  Wall  street,  New  York. 

908  Gennert,  Henry  G 299  Broadway,  New  York. 

876  Gerry,  Elbiidge  T 258  Broadway,  New  York. 

892  Gifford,  James   M 5  Nassau  street.  New  York. 

907  Gilman,  George  H 67  Wall  street,  New  York. 

908  Glaze,  George  W 346  Broadway,  New  York. 

907  Glenn,  Garrard 120  Broadway,  New  York. 

902  Godkin,  Lawrence 30  Pine  street.  New  York. 

908  Gordon,   Gordon 52  William  street.  New  York. 

906  Gordon,  William  S 2  Rector  street.  New  York. 

907  Gotthold,  Arthur  F 2  Wall  street,  New  York. 

892  Govin,  Rafael  R 15  Wall  street.  New  York. 

907  Gram,  Jesse  P 59  Cedar  street.  New  York. 

908  Greeley,  W.  B 38  Park  Row,  New  York. 

908  Greene,  Edward  R 15  Broad  street.  New  York. 

903  Greene,   Richard   T 41  Wall  street,  New  York. 

908  Greenfield,   Arthur  D 32  Broadway,  New  York. 

877  Greenfield,  George  J 32  Broadway,  New  York. 

908  Gref ,  Anthony 66  LaFayette  street,  New  York. 

907  Griffin,  John  W 21  State  street.  New  York. 

889  Gross,  Michael  C 271  Broadway,  New  York. 

907  Grosvenor,  Edwin  P 141  Broadway,  New  York. 

907  Gulliver,   William  C 120  Broadway,  New  York. 

889  Guthrie,  William  D 45  Pine  street,  New  York. 

907  Gutman,  Abraham  L 25  Broad  street,  New  York. 

905  Hagar,  Albert  F 60  Wall  street.  New.  York. 

907.  Haigbt,  Charles  S 21  State  street.  New  York. 

887  Hall,  Charles  R 45  Broadway,  New  York. 

889  Hall,  Ernest 64  William  street.  New  York. 
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1885  Hamburger,  Samuel  B...  2  Rector  street,  New  York. 

1907  Hamersley,  Andrew  S 291  Broadway,  New  York. 

1902  Hamilton,  F.  E Custom  House,  New  York. 

1893  Hamilton,  William  H. . . .  100  Broadway,  New  York. 

1903  Hammond,  John  H 59  Wall  street,  New  York. 

1905  Hand,  Augustus  N 51  Wall  street.  New  York. 

1900  Hand,  Learned 2  Wall  street.  New  York, 

1903  Hanford,  Solomon 41  Wall  street.  New  York. 

1898  Hanson,  James  H 62  Cedar  street.  New  York. 

1907  Hansmami,  Carl  A 96  Broadway,  New  York. 

1907  Hardon,  Henry  W 60  Wall  street.  New  York. 

1908  Hardy,  Charles  J 42  Broadway,  New  York. 

1903  Hardy,  John 265  Broadway,  New  York. 

1907  Harriman,  George  F 90  West  street.  New  York. 

1887  Harris,  Albert  H Grand  Central  Station,  N.  Y. 

1903  Harris,  William  H 258  Broadway,  New  York. 

1903  Harrison,  Francis  B 43  Cedar  street,  New  York. 

1902  Harrison,  Robert  L 59  Wall  street.  New  York. 

1893  Hatch,  Edward  S 100  Broadway,  New  York. 

1890  Hawes,  Gilbert  R 120  Broadway,  New  York. 

1889  Hawkins,  Eugene  D i  Nassau  street.  New  York. 

1908  Hayden,  Henry  W 120  Broadway,  New  York. 

1908  Hayes,  J.  Noble 68  William  street.  New  York. 

1891  Hays,  Daniel  P 115  Broadway,  New  York. 

1892  Hedges,  Job  E 141  Broadway,  New  York. 

1908  Hemmens,  Henry  J 54  Wall  street.  New  York. 

1893  Herrman,  Moses   229  Broadway,  New  York. 

1907  Herzog,  Paul  M 27  William  street.  New  York. 

1899  Higley,  Warren 45  Broadway,  New  York. 

1892  Hildreth,  J.  Homer 3d  ave.  and  138th  St.,  N.  Y. 

1907  Hill,  Charles  Borland iii  Broadway,  New  York. 

1893  Hill,  George  41  Park  Row,  New  York. 

1883  Hill,  John  L 35  Nassau  street.  New  York. 

1907  Hines,  Walker  D 52  William  street,  New  York. 

1907  Hodge,  J.  Aspinwall 5  Nassau  street.  New  York. 

1907  Hoff,  Samuel 140  Nassau  street,  New  York. 
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1907  Holmes,  Jabish,  Jr 32  Liberty  street,  New  York. 

1907  Horan,  Michael  J 271  Broadway,  New  York, 

1876  Hornblower,  William  B..  24  Broad  street,  New  York. 

1899  Horton,  Dudley  R 302  Broadway,  New  York. 

1907  Hotchkiss,  Charles  E 32  Nassau  street,  New  York. 

1893  Hottenroth,  Adolph  C...  160  Broadway,  New  York. 

1903  Hoyt,  Henry  R 15  William  Street,  New  York. 

1892  Hubbard,  Harry 9  West  46th  street,  New  York. 

1876  Hubbard,  Thomas  H 60  Wall  street,  New  York. 

1902  Hubbell,  Charles  B 31  Nassau  street.  New  York. 

1907  Hulse,  Frederick 31  Nassau  street,  New  York. 

1903  Hunt,  Thomas 44  Pine  street,  New  York. 

1903  Huntington,  Francis  C. . .  54  William  street.  New  York. 

1903  Hurry,  Randolph 76  William  street.  New  York. 

1903  Ingalls,  Melville  E.,  Jr. . .  26  Liberty  street.  New  York. 

1903  Ivins,  William  M 27  William  street,  New  York. 

1882  Jacobs,  Abraham  L 30  Broad  street,  New  York. 

1889  Jay,  William   48  Wall  street,  New  York. 

1888  Jennings,  Frederick  B. . . .  15  Broad  street,  New  York. 

1907  Jenney,  William  S 90  West  street,  New  York. 

1893  Jessup,  Henry  W 31  Nassau  street.  New  York. 

1907  Johnson,  Edwin  J 49  Wall  street.  New  York. 

1907  Johnson,  Frank  Vemor. .  i  Madison  avenue.  New  York. 

1908  Johnson,  H.  Linsly 71  Broadway,  New  York. 

1902  Joline,  Adrian  H 54  Wall  street,  New  York. 

1903  Judge,  John  H 257  Broadway,  New  York. 

1901  Kalish,  Edwin  L 2y  William  street.  New  York. 

1904  Keener,  William  A 11  Pine  street.  New  York. 

1898  Kelley,  Charles  F 203  Broadway,  New  York. 

1905  Kellogg,  Frederic  R 52  Broadway,  New  York. 

1899  Kellogg,  Herbert  H i  Madison  avenue.  New  York. 

1891  Kellogg,  L.  Laflin 115  Broadway,  New  York. 

1907  Kelly,  Edmond 52  William  street.  New  York. 

1907  Kelly,  James  Allison 108  Fulton  street.  New  York. 
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1889  Kelly,  Richard  B 170  Broadway,  New  York. 

1902  Kenneson,  Thaddeus  D. .  11  William  street,  New  York. 

1893  Kent,  Edwin  C 90  West  street,  New  York. 

1889  Kent,  William 90  West  street,  New  York. 

1908  Kenyon,  Alan  D 49  Wall  street.  New  York. 

1903  Kenyon,  Robert  N 49  Wall  street,  New  York. 

1876  Kernan,  John  D 39  liberty  street,  New  York. 

1876  Kernochan,  J.  Frederic. . .  44  Pine  street,  New  York. 

1892  Kidder,  Camillus  G 27  William  street,  New  York. 

1892  Kiddle,  Alfred  W 115  Broadway,  New  York. 

1896  Kilvert,  Thomas 154  Nassau  street,  New  York. 

1908  King,  Arthur  M 13  Park  Row,  New  York. 

1908  King,  David  Bennett 170  Broadway,  New  York. 

1903  King,  James  G 80  Broadway,  New  York. 

1907  Kirlin,  J.  Parker 27  William  street.  New  York. 

1907  Kirtland,  Michel 2  Wall  street.  New  York. 

1907  KHng,  Joseph  37  Liberty  street.  New  York. 

1902  Kneeland,  A.  Delos 71  Wall  street,  New  York. 

1902  Knevals,  Sherman  W 32  Nassau  street,  New  York. 

1900  Knox,  Arthur  198  Broadway,  New  York. 

1902  Knox,  Herbert  Allan 198  Broadway,  New  York. 

1889  Kobbe,  George  C 44  Wall  street,  New  York. 

1907  Kremer,  Eugene  G 49  Wall  street,  New  York. 

1889  Kursheedt,  Manuel  A 302  Broadway,  New  York. 

1876  L'Amoreaux,  Jesse  S....  42  Broadway,  New  York. 

1902  Lane,  Wolcott  Griswold. .  353  W.  84th  street,  New  York. 

1907  Large,  Walter 15  William  street,  New  York. 

1876  Larocque,  Joseph 40  Wall  street,  New  York. 

1900  Larremore,  Wilbur 32  Nassau  street.  New  York. 

1907  Lauer,  Edgar  J 620  Madison  ave.,  New  York. 

1889  Lauterbach,  Edward 22  William  street.  New  York. 

1902  Lawrence,  Abraham  R..  135  Broadway,  New  York. 

1889  Lawton,  Francis 198  Broadway,  New  York. 

1907  Leale,  Loyal 280  Broadway,  New  York. 

1889  Leavitt,  John  Brooks 30  Broad  street.  New  York. 


Digitized  by 


Google 


FIRST    DISTRICT  629 

Elected 

1877  Leeds,  Theodore  E 3  Broad  street,  New  York. 

1907  Leffingwell,  R.  C 52  William  street,  New  York. 

1908  Lehmaier,  James  S 132  Nassau  street,  New  York. 

1903  Levi,  Joseph  C 35  Nassau  street.  New  York. 

1893  Levy,  Jefferson  M 27  Pine  street,  New  York. 

1901  Lewis,  Roger 43  Cedar  street.  New  York. 

1908  Liebmann,  Walter  H 32  Broadway,  New  York. 

1908  Lindner,  Walter 176  Broadway,  New  York. 

1893  Lindsay,  John  D 31  Nassau  street.  New  York. 

1908  Lockwood,  Benoni,  Jr. . .   2  Rector  street,  New  York. 

1907  Logan,  HoUister 27  William  street.  New  York. 

1908  Lovett,  Robert  S 120  Broadway,  New  York. 

1883  Lydecker,  Charles  E 2  Rector  street,  New  York. 

1903  Lyons,  Julius  J 76  William  street.  New  York. 

1905  Maas,  Charles  0 87  Nassau  street,  New  York. 

1907  Macdonald,  Eugene  S 100  Broadway,  New  York. 

1892  Mackellar,  George  M . . . .  43  Cedar  street.  New  York. 

1902  MacVeagh,  Charles 15  Broad  street.  New  York. 

1876  Man,  Frederick  H 56  Wall  street,  New  York. 

1903  Manice,  William 55  William  street,  New  York. 

1902  Mansfield,  Howard 49  Wall  street.  New  York. 

1892  Marrin,  William  J 52  Wall  street,  New  York. 

1902  Marshall,  Charles  C 30  Broad  street.  New  York. 

1886  Marshall,  Louis 37  Wall  street.  New  York. 

1883  Martin,  Bradley New  York. 

1902  Masten,  Arthur  H 49  Wall  street,  New  York. 

1907  Mathewson,  Charles  F. . .   40  Wall  street.  New  York. 

1898  Mayer,  Henry  J 49  Wall  street.  New  York. 

1896  Maynard,  Reuben  L 141  Broadway,  New  York. 

1903  McBarron,  Frank  J 37  Liberty  street.  New  York. 

1902  McClure,  David  22  William  street,  New  York. 

1876  McCook,  John  James. . . .    120  Broadway,  New  York. 
1907  McCook,  Philip  James. . .    15  William  street.  New  York. 

1896  McCormick,  Wm.  J 271  Broadway,  New  York. 

1902  McCrahon,  John  H 42  Broadway,  New  York. 
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1907  McCuUoh,  Allan 120  Broadway,  New  York. 

1893  McCurdy,  Delos 66  Broadway,  New  York. 

1894  McCutchen,  S.  St.  J 76  William  street,  New  York. 

1891  McElhinney,  James  W. . .  41  Park  Row,  New  York. 

1901  McEvilly,  James  J 32  Liberty  street,  New  York. 

1899  McGanney,  Edward  J....  3  Broad  street,  New  York. 

1902  McKeen,  James 40  Wall  street,  New  York. 

1907  McKelvey,  John  Jay 84  William  street,  New  York. 

1908  McLaughlin,  Ed.  T.,  Jr. .  49  Wall  street.  New  York. 

1897  McLean,  Donald 2,y  William  street.  New  York. 

1892  McMahon,  Fulton 165  Broadway,  New  York. 

1902  McNulty,  William  D 261  Broadway,  New  York. 

1900  McQuaid,  William  A 154  Nassau  street.  New  York. 

1907  Mellen,  Chase 32  Nassau  street,  New  York. 

1901  Merchant,  Henry  D 21  Park  Row  Bldg.,  New  York. 

1894  Merrill,  Payson 31  Nassau  street.  New  York. 

1907  Meyers,  James  Cowden. .  527  Fifth  avenue.  New  York. 

1903  Middlebrook,  Frederic  J..  31  Nassau  street.  New  York. 

1900  Miehling,  Edward 258  Broadway,  New  York. 

1907  Milbank,  Albert  G 49  Wall  street.  New  York. 

1898  Milbum,  John  G 54  Wall  street.  New  York. 

1907  Miller,  William  W 24  Broad  street.  New  York. 

1903  Minrath,  Ferdinand  R, . .   22  William  street.  New  York. 
1876  Mitchell,  Edward 44  Wall  street.  New  York. 

1904  Mitchell,  Willard  A 141  Broadway,  New  York. 

1878  Mitchell,  William 44  Wall  street.  New  York. 

1891  Moffat,  R.  Bumbam 63  Wall  street.  New  York. 

1908  Molloy,  Charles  A 10  Wall  street,  New  York. 

1903  Monroe,  Robert  Grier. . .  26  Liberty  street,  New  York. 

1904  Mooney,  Edmund  Luis. . .  7  Wall  street.  New  York. 

1903  Morawetz,  Victor 5  Nassau  street.  New  York. 

1903  Morgan,  Charles  N 27  William  street,  New  York. 

1905  Morgan,  George  W 32  Liberty  street,  New  York. 

1903  Morgan,  RolKn  M 38  Park  Row,  New  York. 

1903  Morris,  Henry  L 32  Liberty  street.  New  York. 

1902  Morrison  Archie  B 299  Broadway,  New  York. 

1907  Morrow,  Dwight  W 62  Cedar  street.  New  York. 
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888  Morse,  Waldo  G lo  Wall  street,  New  York. 

907  Morton,  Henry  Samuel. . .  141  Broadway,  New  York. 

876  Moses,  Raphael  J 46  West  97th  street,  New  York. 

882  Movius,  Edward  H 143  Liberty  street.  New  York. 

903  Murray,  Geo.  Welwood. .  35  Wall  street,  New  York. 

903  Nadal,  Charles  C 97  Cedar  street,  New  York. 

907  Nash,  J.  Burnet 30  Broad  street.  New  York. 

892  Nathan,  Edg"ar  J 128  Broadway,  New  York. 

907  Naumburg,  Bernard 32  Broadway,  New  York. 

907  Neave,  Charles 5  Nassau  street,  New  York. 

900  Nelson,  Abraham 30  Pine  street.  New  York. 

905  Newcomb,  Josiah  T 27  William  street,  New  York. 

904  Nicholas,  Grosvenor 141  Broadway,  New  York. 

901  Nicoll,  DeLancey 31  Nassau  street,  New  York.    ■ 

898  Nicolson,  John 43  Cedar  street.  New  York. 

889  Nilcs,  Wm.  White 11  Wall  street,  New  York. 

883  Nussbaum,  Myer 261  Broadway,  New  York. 

906  Oakes,  Charles 49  Wall  street.  New  York. 

902  O'Brien,  Edward  D 120  Broadway,  New  York. 

908  O'Brien,  John  E 115  Broadway,  New  York. 

892  O'Connell,  Daniel 60  Wall  street.  New  York. 

908  O'Connor,  Keyran  J District  Attorney's  office,  N.  Y. 

902  O'Conor,  John  C 11  William  street,  New  York. 

876  Odell,  Hamilton 60  Wall  street,.  New  York. 

903  Odell,  Hammond 60  Wall  street,  New  York. 

899  O'Dwyer,  Edward  F 32  Chambers  street,  New  York 

903  Ogden,  David  B 54  William  street.  New  York. 

901  Ogden,  Louis  Mansfield. .  25  Broad  street,  New  York. 
889  O'Gorman,  Richard 51  Chambers  street.  New  York. 

888  Oloott,  J.  Van  Vechten. . .  34  Nassau  street,  New  York. 
903  Olin,  Stephen  H 34  Nassau  street.  New  York. 

902  Olney,  Peter  B 68  William  street,  New  York. 

889  Onderdonk,  Andrew  J...  71  Wall  street,  New  York. 
883  Opdyke,  William  S 20  Nassau  street,  New  York. 

890  Oppenheim,  Myron  H 135  Front  street.  New  York, 
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1907  Ormiston,  Thomas  S 27  William  street,  New  York. 

1902  O'SuUivan,  William  J 256  Broadway,  New  York. 

1903  Ottinger,  Nathan 60  Wall  street,  New  York. 

1892  Oudin,  Lucien 45  Broadway,  New  York. 

1907  Page,  Alfred  R 27  William  street,  New  York. 

1908  Page,  William  H 32  Liberty  street,  New  York. 

1908  Paine,  Willis  S 56  Broadway,  New  York. 

1908  Parish,  Edward  C 52  Wall  street.  New  York, 

1908  Parker,  Winthrop 206  Broadway,  New  York. 

1908  Parker,  Terry 34  Nassau  street.  New  York. 

1903  Parsons,  Herbert 52  William  street.  New  York. 

1876  Parsons,  John  E 52  William  street,  New  York; 

^1882  Parsons,  John  H 253  Broadway,  New  York. 

1906  Paskus,  Martin 2  Rector  street.  New  York. 

1903  Patterson,  Benjamin 302  Broadway,  New  York. 

1907  Patterson,  Daaiiel  W 21  Park  Row,  New  York, 

1907  Patterson,  Frank  M 27  William  street.  New  York. 

1903  Paulding,  Charles  C Grand  Centr?l  Station,  N.  Y. 

1899  Peale,  Franklin  D 68  William  street,  New  York. 

1902  Peck,  Edward  S 52  Broadway,  New  York. 

1904  Peck,  Henderson : . . .  170  Broadway,  New  York. 

1907  Pegram,  Henry 4  Hanover  street,  New  York. 

1903  Pendleton,  Francis  K. . . ,  25  Broad  street.  New  York. 

1894  Petty,  Robert  D 174  Fulton  street,  New  York. 

1907  Phelps,  Luis  James 34  Nassau  street.  New  York. 

1902  Philbin,  Eugene  A 54  William  street.  New  York. 

1907  Philips,  Louis  S 49  Broadway,  New  York. 

1907  Pierce,  Franklin 2^  Pine  street,  New  York. 

1907  Pierson,  Charles  W 120  Broadway,  New  York. 

1892  Pinney,  G.  M.,  Jr 32  Nassau  street,  New  York. 

1903  Place,  Ira  A Grand  Central  Station,  N.  Y. 

1888  Piatt,  Frank  H 35  Wall  street.  New  York. 

1908  PoUak,  Francis  D 49  Wall  street.  New  York. 

1902  Potter,  Mark  W 24  Broad  street.  New  York. 

1907  Powell,  Henry  M 280  Broadway,  New  York. 
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905  Prentice,  Ezra  Parmelee. .  52  Broadway,  New  York. 

876  Prentice,  William  P 52  Wall  street,  New  York. 

903  Prentiss,  George  Lewis. . .  31  Nassau  street.  New  York. 

886  Preston,  Charles  M 27  William  street,  New  York. 

908  Proskauer,  Joseph  M 170  Broadway,  New  York. 

892  Purrington,  William  A . . .  78  Wall  street.  New  York. 

889  Putnam,  Tarrant 35  Nassau  street.  New  York. 

898  Quackenbush,  James  L. . .   21  Park  Row,  New  York. 

907  Quinn,  John 31  Nassau  street,  New  York. 

908  Randolph,  Stuart  F 31  Nassau  street.  New  York. 

903  Ransom,  Porte  V 38  Park  Row,  New  York. 

902  Ransom,  Rastus  S 128  Broadway,  New  York. 

892  Rapallo,  Edward  S 66  Broadway,  New  York. 

907  Redding,  William  A 38  Park  Row,  New  York. 

893  Redfield,  Henry  S Columbia  University,  N.  Y. 

896  Redington,  Lyman  W 258  Broadway,  New  York. 

907  Reese,  Richmond  J 71  WaiU  street,  New  York. 

901  Regan,  John  H 261  Broadway,  New  York. 

883  Renwick,  Edward  S 19  Park  place,  New  York. 

902  Richards,   George 141  Broadway,  New  York. 

902  Richardson,  Samuel  M. . .  30  Broad  street.  New  York. 
889  Riker,  Samuel 27  East  69th  street,  New  York. 

903  Riker,  Samuel,  Jr 145  Nassau  street.  New  York. 

899  Ritchie,  Albert 76  William  street.  New  York. 

900  Roe,  J.  Brewster 41  Park  Row,  New  York. 

903  Roe,  Jesse  Grant .,.   128  Broadway,  New  York. 

889  Roesch,  George  F 309  Broadway,  New  York. 

907  Rogers,  John  Shillito 40  W^all  street.  New  York. 

902  Rollins,  Jordan  J 32  Nassau  street,  New  York. 

907  Rooney,  John  Jerome 66  Beaver  street,  New  York. 

905  Rosalsky,  Joseph  S 346  Broadway,  New  York. 

905  Rosalsky,  Otto  A 32  Fran/klin  street,  New  York. 

908  Rose,  Abram  J 115  Broadway,  New  York. 

904  Rosendale,  George 52  Broadway,  New  York. 

893  Rounds,  Arthur  C 96  Broadway,  New  York. 

902  Rowe,  William  V .49  Wall  street.  New  York. 
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1907  Rudd,  Henry  W 25  Broad  street,  New  York. 

1 901  Rumsey,  David 2  Tryon  Row,  New  York. 

1908  Rush,  Thomas  E 30  Broad  street.  New  York. 

1898  Rushmore,  Chairles  E 40  Wall  street,  New  York. 

1903  Russell,  Charles  H 15  Broad  street,  New  York. 

1907  Russell,  Wm.  Hepburn. . .  309  Broadway,  New  York. 

1900  Sackett,  Henry  W Tribune  Building,  New  York, 

1907  Sandford,  Edward 4  Hanover  street,  New  York. 

1907  Sanford,  Francis  B 141  Broadway,  New  York. 

1903  Satterlee,  Herbert  L 120  Broadway,  New  York. 

1889  Saunders,  Thomdike  ....  27  William  street,  New  York. 

1908  Schurman,  George  W. . . .  96  Broadway,  New  York. 

1907  Schurz,  Carl  L 49  Wall  street.  New  York. 

1907  Seabury,  William  M 115  Broadway,  New  York. 

1886  Searing,  John  W 3  S.  William  street,  New  York. 

1889  Seligman,  George  W 8  S.  William  street,  New  York* 

1905  Semple,  Oliver  C 60  Wall  street,  New  York. 

1893  Sexton,  Lawrence  E 34  Pine  street.  New  York. 

1889  Seymour,  Daniel 29  Wall  street.  New  York. 

1902  Seymour,  Julius  H .  I 27  William  street,  New  York. 

1902  Shear,  Theodore  R 364  W.  I20th  st,  New  York* 

1889  Sheldon,  Edward  W 45  Wall  street.  New  York. 

190/1  Shipman,  Andrew  J 7  Wall  street,  New  York. 

1907  Simms,  Charles  E 11  Wall  street.  New  York. 

1902  Simpson,  John  W 62  Cedar  street,  New  York. 

1876  Skidmore;  Lemuel 69  Wall  street,  New  York. 

1906  Slater,  Samuel  S 76  William  street,  New  York. 

1892  Smith,  Frank  E 32  Liberty  street.  New  York. 

1895  Smith,  Frank  Sullivan. ...  60  Wall  street.  New  York. 

1905  Smith,  Henry   132  Nassau  street,  New  York. 

1908  Smith,  J.  Boyce,  Jr 32  Liberty  street.  New  York. 

1892  Smith,  Nathaniel  S 68  William  street,  New  York. 

1876  Smith,  Nelson 141  Broadway,  New  York. 

1899  Smith,  Sidney 27  William  street.  New  York. 

1901  Smith,  William  H 63  Wall  street.  New  York. 

1901  Smyth,  Herbert  C 15  Wall  street,  New  York. 
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1907  Smyth,  Nathan  A District  Attorney's  office,  N.  Y. 

1903  Spalding,  Lyman  A 52-54  William  street,  N.  Y. 

1906  SpelHssy,  Denis  A 302  Broadway,  New  York. 

1903  Spencer,  Nelson  S.  .* 27  William  street,  New  York. 

1893  Spiegelberg,  Frederick  . .  36  West  76th  street,  New  York. 

1898  Spooner,  William  R 302  Broadway,  New  York. 

1907  Squiers,  Amon  L 34  Nassau  street.  New  York. 

1890  Stanchfield,  John  B 5  Nassau  street.  New  York. 

1903  Steele,  Charles   23  Wall  street.  New  York. 

1901  Stern,  Abraham  31  Nassau  street,  New  York. 

1908  Stern,  Randall  Hoyt 198  Broadway,  New  York. 

1878  Stetson,  Francis  L 15  Broad  street.  New  York. 

1907  Stewart,  James  L 60  Wall  street,  New  York. 

1883  Stewart,  Lispenard 31  Nassau  street.  New  York. 

1907  Stewart,  William  A.  W. .  45  Wall  street.  New  York. 

1879  Stickney,  Albert 31  Nassau  street.  New  York. 

1907  Stier,  Joseph  F 11  Broadway,  New  York. 

1876  Stiger,  William  E 149  Broadway,  New  York. 

1902  Stimson,  Henry  L 32  Liberty  street.  New  York. 

1906  Stoyer,  Martin  L 60  Wall  street.  New  York. 

1907  Strasbourger,  Samuel  ...   74  Broadway,  New  York. 

1889  Strauss,  Charles  141  Broadway,  New  York. 

1903  Strong,  Thereon  G 49  Wall  street,  New  York. 

1908  Sturges,  Ralph  A 62  William  street,  New  York. 

1903  Sullivan,  Florence  Jas...   229  Broadway,  New  York. 

1890  Sulzer,  William 11  Broadway,  New  York. 

1899  Sumner,  Edward  A 140  Cedar  street.  New  York. 

1907  Sutro,  Theodore 280  Broadway,  New  York. 

1893  Swift,  Frederic  J.. 32  Nassau  street.  New  York. 

1907  Sykes,  Eugene  Lanier. ...   170  Broadway,  New  York. 

1902  Taft,  Henry  W 40  Wall  street,  New  York. 

1893  Taft,  Theodore  M 15  William  street.  New  York. 

1908  Taylor,  Charles  L 54  Wall  street.  New  York. 

1908  Tanzer,  Lawrence  A 32  Broadway,  New  York. 

1902  Taylor,  Howard  A 35  Wall  street,  New  York. 

1907  Taylor,  Robert  C *  . .  District  Attorney's  office,  N.  Y. 
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1907  Terry,  Charles  T 100  Broadway,  New  York. 

1907  Thacher,  Archibald  G 54  Wall  street,  New  York. 

1902  Thacher,  Thomas 62  Cedar  street,  New  York. 

1908  Thorns,  George 2  Rector  street,  New  York. 

1903  Thorne,  Robert 30  Broad  street,  New  York. 

1907  Tison,  Alexander 15  William  street,  New  York. 

1903  Townsend,  James  M 7  Nassau  street,  New  York. 

1883  Tremain,  Henry  Edwin. . .    105  E.  18th  street,  New  York. 

1903  Trimble,  Walter 34  Pine  street.  New  York. 

1895  Trull,  William  C 26  Liberty  street,  New  York. 

1902  Turner,  William  L 84  Cotton  Exchange,  N.  Y. 

1907  Turrell,  Edgar  A 76  William  street,  New  York. 

1902  Uderitz,  Henry  J 30  Broad  street,  New  York. 

1901  Untermyer,  Samuel 30  Broad  street.  New  York. 

1908  Upson,  William  Ford. ...   27  William  street.  New  York. 

1907  Van  Amringe,  Guy 49  Wall  street.  New  York. 

1908  Vandiver,  Almuth  C 32  Nassau  street,  New  York. 

1907  Van  Duzer,  Henry  S 31  Nassau  street,  New  York. 

1892  Van  Rensselaer,  C.  S....  100  Broadway,  New  York. 

1907  Van  Sinderen,  Howard. . .  15  Broad  street,  New  York. 

1890  Van  Vorst,  Frederick  B . .  25  Broad  street.  New  York. 

1892  Vernon,  P.  Harwood. ...  52  William  street,  New  York. 

1892  Vieu,  Henry  A 320  Broadway,  New  York. 

1906  Wadhams,  William  H...   31  Nassau  street,  New  York. 

1903  Wait,  Frederick  S 10  Wall  street.  New  York. 

1907  Wait,  John  Cassan 38  Park  Row,  New  York. 

1907  Wallace,  William  J 54  Wall  street,  New  York. 

1901  Walsh,  Arthur  R 346  Broadway,  New  York. 

1899  Wandell,  Samuel  H 42  Broadway,  New  York. 

1903  Ward,  Henry  M 32  Nassau  street.  New  York. 

1893  Ward,  Sylvester  L.  H 67  Wall  street,  New  York. 

1908  Wardwell,  Allen 15  Broad  street.  New  York. 

1908  Warner,  James  Harold. . .  49  Wall  street.  New  York. 

1892  Warner,  John  DeWitt...  60  Wall  street.  New  York. 

1876  Waterbury,  Nelson  J 60  Wall  street.  New  York. 
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1907  Watson,  Archibald  R 31  Nassau  street,  New  York. 

1876  Weed,  John  W 62  William  street.  New  York. 

1906  Wells,  Frederick  de  W. .  32  Nassau  street,  New  York. 

1907  Wensley,  Robert  L 11  Broadway,  New  York. 

1889  Wetmore,  Edmund 34  Pine  street,  New  York. 

1900  Whalen,  John  206  Broadway,  New  York. 

1899  Wheat,  Alfred  A 32  Nassau  street,  New  York. 

1903  Wheeler,  Everett  P 21  State  street.  New  York. 

1888  Whitaker,  Edward  G 45  Broadway,  New  York. 

1907  White,  Henry 141  Broadway,  New  York. 

1902  Whitney,  Edward  B 26  Liberty  street.  New  York. 

1907  Whittlesey,  G 27  William  street.  New  York. 

1902  Wickersham,  George  W. .  40  Wall  street.  New  York. 

1907  Wilder,  William  R 45  Cedar  street,  New  York. 

1892  Wilkie,  John  L 2  Wall  street.  New  York. 

1907  Willcox,  William  R 32  Nassau  street,  New  York. 

1896  Williams,  I.  Newton 25  Liberty  strecft,  New  York. 

1892  Williams,  Momay 25  Liberty  street,  New  York. 

1907  Williamson,  Pliny  W 32  Liberty  street.  New  York. 

1906  Wilson,  William  C 100  Broadway,  New  York. 

1902  Winthrop,  Bronson 32  Liberty  street.  New  York. 

1907  Winthrop,  G.  B 96  Broadway,  New  York. 

1903  Winthrop,  E.  L.,  Jr 32  Liberty  street,  New  York. 

1892  Wise,  Edmond  E 19  William  street,  New  York. 

1908  Wolf,  Ralph 115  Broadway,  New  York. 

1906  Wollman,  Henry 20  Broad  street,  New  York. 

1908  Wood,  Harriette  M.  J 52  William  street.  New  York. 

1892  Woodruff,  A.  Edward iii  Broadway,  New  York. 

1902  Worcester,  Edw.  D.,  Jr. .  30  Broad  street.  New  York. 

1908  Wright,  Boardman 280  Broadway,  New  York. 

1898  Wright,  George  M 280  Broadway,  New  York. 

1899  Wyatt,  William  E Criminal  Court  Bldg.,  N.  Y. 

1907  Yeaman,' George  H 44  Wall  street.  New  York. 

1883  Zabriskie,  George 49  Wall  street,  New  York. 

1902  Zeller,  Lorenz 32  Franklin  street.  New  York. 
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SECOND  DISTRICT 
Kings,  Queens,  Nassau,  Richmond  and  Suffolk  Counties 

^ected 

1902  Ackerly,  Samuel  LeR. . . ;  Northport. 

1906  Ames,  Paul  K Rockville  Centre. 

1908  Bangs,  C.  Roy 9  Monroe  place,  Brooklyn. 

i904*BayHs,  Willard  N Huntington.   - 

1902  Belford,  Joseph  M RiverheAd. 

J904  Bell,  James  D Borough  Hall,  Brooklyn. 

1902  Bevins,  Stanley  H 78  Hancock  street,  Brooklyn. 

J9o6*Blackwell,  George  E Astoria. 

i889*Bogert,  Henry  L Flushing. 

i892*Boyd,  John  Gdlmore 461  43d  street,  Brooklyn. 

1905  Brewster,  Walter  Shaw. . .  166  Montague  st,  Brooklyn. 

1902  Chatfield,  Henry  H Southampton. 

1902  Chittenden,  R.  Percy. ...  190  Montague  st.,  Brooklyn. 

i9o8*Chittick,  Henry  R Brooklyn. 

1902  Clarke,  John  F Court  House,  Brooklyn. 

i894*Coleman,  George  S Brooklyn. 

1907  Coles,  Franklin  A Oyster  Bay. 

i903*Cutcheon,  F.  W.  M Locust  Valley. 

1906  Darrin,  Ira  G Long  Island  City. 

i904*Davison,  Alfred  T Freeport. 

1901  Davison,  George  W 26  Court  street,  Brooklyn. 

1908  Deasy,  Edward  James. . . .   Glen  Cove. 
i903*De  Forest,  Henry  W Oyster  Bay. 

1906  De  Groot,  William  A 215  Montague  st.,  Brooklyn. 

1883  Delafield,  Albert    Greenport. 

1897  De  Witt,  William  C 44  Court  street,  Brooklyn. 

1902  Dike,  Norman  S 164  Montague  St.,  Brookl3m. 

1906  Downing,  J.  Edward. ....  Mineola. 

1904  Dykeman,  William  N. . . .   189  Montague  st,  Brooklyn. 

i896*Eastman,  George  W Roslyn. 

i892*Easton,  Robert  T.  B 458  E.  21st  street,  Brooklyn, 

•Office  In  New  York  City.  ^ 
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Elected 

1902  EdwSurds,  Clarence Elmhurst. 

i905*Elder,  Robert  H Brooklyn. 

1903  Faber,  Leander  B Jamaica. 

i90i*Field^  Frank  Harvey 274  Sterling  Place,  Brooklyn. 

i904*Fitch,  Joseph Flushing. 

1902  Fleming,  John Jamaica. 

i904*Fordiham,  Herbert  L Greenport. 

1902  Fosdick,  Lewis  L. Jamaica. 

1904  Frank,  Philip Long  Island  City. 

i907*Frothingham,  Theo.  L. . . .  Brooklyn. 

1896  Gillen,  Wm.  W Jamaica. 

1904  Glaser,  George  L 391  Fulton  street,  Brooklyn. 

i904*Gleason,  John  J Flushing. 

i9o6*Griffiths,  H.  Willard Hempstead. 

1904  Guernsey,  J.  Velmore. . . .  Jamaica. 

1908  Hasenflug,  August 44  Court  street,  Brooklyn. 

1906  Haskin,  Lincoln  B Hempstead. 

1907  Healy,  Edmund  J Far  Rockaway. 

i9o6*Hetherington,  John   Long  Island  City. 

i889*Hinriohs,  Frederic  W 367  Henry  street,  Brooklyn. 

1902  Hirschberg,  Henry 391  Fulton  street,  Brooklyn. 

1904  Hirsh,  Hugo 391  Fulton  street,  Brooklyn. 

1902  Howell,  Harri  Micah Soutliampton. 

1902  Humphrey,  Burt  Jay Jamaica. 

i90i*Hyatt,  George  E 157  Willow  street,  Brooklyn. 

i902*Hyde,  Charles  H Roslyn. 

1906  Jackson,  Edgar Freeport. 

1876  Jackson,  Theodore  F 84  Broadway,   Brooklyn. 

1906  Jay,  William  H.  E 204  Montague  street,  Brooklyn. 

1902* Johnston,  Thomas  J 228  Willoughby  ave.,  Brooklyn. 

•Office  In  New  York  City. 
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Elected 

1906  Kellogg,  Rawdon  W Jamaica. 

i90i*Kneeland,  Stillman  F no  Berkeley  Place,  Brooklyn. 

1 876* Knox,  John  Mason 102  Willow  street,  Brookl3m.      ' 

1904  Leach,  John  Anderson . . .  Long  Island  City. 
1902  Lyon,  Charles  Roome. ...  Greenport. 

i907*Lyon,  Edward  P 963  St.  Mark's  ave.,  Brooklyn. 

1906  Manley,  Lucius  N Long  Island  City. 

1905  Manning,  David  F 350  Fulton  street,  Brooklyn. 

1893  Mayer,  William  E.  C 189  Montague  street,  Brooklyn. 

1906  McCarthy,  Chajrles  T....  Glen  Cove. 
i905*McDerniott,   Charles  J. . .  189  Montague  street,  Brooklyn. 

1904  McDonald,  Albert  G 215  Montague  street,  Brooklyn. 

i9o8*McWilliams,  Howard Brooklyn. 

1908  Meagher,  Philip  D 128  Ainslie  street,  Brooklyn. 

1905  Merrill,  John  B Long  Island  City. 

1902  Miles,  Rowland Northport. 

1891  Monfort,  Henry  A Jamaica. 

1904  Moore,  Harrison  S Flushing. 

1907  MuUin,  Francis  B 44  Court  street,  Brooklyn. 

i898*Niemann,  James  P Lynbrook. 

1902  Noble,  Daniel Jamaica. 

i904*Oeland,  Isaac  R 45  Eighth  aveune,  Brookl3m. 

1907  Owens,  Joseph  E 189  Montague  street,  Brookl3m. 

I 

i9o6*Parsons,  Theophilus Hempstead. 

i9o6*Parsons,  Wm.  Bowne Flushing. 

1902  Paryne,  Alvan  T Long  Island  City. 

1904  Payne,  Alvan  T.,  Jr Long  Island  City. 

1906  Payne,  Edward  T Glen  Cove. 

1889  Pearsall,  Thomas  E 179  Montague  street,  Brooklyn. 

1904  Pelletreau,  Robert  S Patchogue. 

•Office  In  New  York  City. 
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Elected 

i903*Perry,  John  Morris Brooklyn. 

1876  Petty,  Nathan  D Riverhead. 

i9o8*Reeves,  Alfred  G 148  St.  John's  place,  Brooklyn. 

i888*Renisen,  Daniel  S 85  Pierrepont  street,  Brooklyn. 

i902*Rioh,  Burt  L 775  E.  12th  street,  Brooklyn. 

1904  Robinson,  John  T Elmhurst. 

i9o6*Roe,  Qinton  T Whitestone. 

i902*Rubino,  Henry  A 39  Eighth  avenue,  Brooklyn. 

i907*Sainbom,  Frederick  H. . . .  93  Cambridge  place,  Brookl3m. 

1907  Scudder,  Halsted   Mineola. 

1906  Seaman,  Thomas  B Jamaica. 

i903*Shearer,  George  L Flushing. 

i903*Shepard,  Edward  M 44  Pierrepont  street,  Brooklyn. 

i907*Shoemaker,  Herbert  B...  474  Washington  ave.,  Brooklyn. 

1906  Smith,  Qinton  B Flushing. 

1902  Smith,  Frederick  N Long  Island  City. 

i892*Spear,  Asa  A 627  Lafayette  ave.,  Brookl3m. 

1902  Stackpole,  George  F Riverhead. 

1904  Stewart,  William  E Long  Island  Qty. 

1906  Stoddart,  George  B Mipeola. 

i904*Strauss,  Morris  L College  Point. 

1906  Surpless,  Thomas  J 189  Montague  street,  Brooklyn. 

i903*Swanstrom,  J.  Edward...   yy  Halsey  street,  Brooklyn. 

1904  Taber,  Charles  S 189  Montague  street,  Brooklyn. 

i9o6*Tappan,  J.  B.  Coles Glen  Cove. 

1907  Taylor,  Francis  B Hempstead. 

i907*Thayer,  Aaron  C 5  St.  Paul's  Court,  Brooklyn. 

i905*Timoraer,  Constantine  T. .   Woodside. 
i899*Townsend,  Arthur  O Richmond. 

1904  Trapp,  John  J Flushing. 

1908* Van  Siclen,  James  C Jamaica. 

1904* Van  Vechten,  F.  H Hollis. 

•Office  in  New  York  City. 
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1903  Vanigfaan,  Athelstan Long  Island  Gty. 

1906  Van  Wyck,  William 373  Fulton  street,  Brooklyn. 

1889  Veeder,  William  D 375  Fulton  street,  Brooklyn. 

i903*Waldo,  George  E 220  E.  i8th  street,  Broddyn. 

1904  Wedcs,  George  W.,  Jr. . .  IsHp. 

1904  Wells,  Frank  T Amityville. 

1904  Willett,  William,  Jr Far  Rockaway. 

1906  Wright,  Edwin  G Rockville  Centre. 

1908  Young,  Eugene  N.  L Long  Island  City,  N.  Y. 

1902  Youngs,  William  J Federal  Building,  Brooklyn, 

♦Office  In  New  York  City. 
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THIRD  DISTRICT 

Albany,      Columbia,      Greene,     Rensselaer,      Schoharie, 
Sullivan  and  Ulster  Counties 

Elected 

1902  Adding^on,  George Albany. 

1905  Ains worth,  Danforth  E Albany. 

1901  Aldrich,  Charles  S Troy. 

1902  Anderson,  Frank  S Callicoon. 

1904  Anderson,  John  F Callicoon. 

1883  Andrews,  Arthur  L Albany. 

1902  Atkins,  Du  Bois  G Kingston. 

1898  Bailey,  John  M Albany. 

1908  Baker,  Ellsworth Hurleyville. 

1901  Bancroft,  L.  G Albany. 

1902  Beekman,  Dow Middleburg. 

1904  Behan,  Joseph  C Troy. 

1904  Betts,  Clarence  W Troy. 

1904  Bloodgood,  Albert  C Catskill. 

1893  Bloodgood,  Clarence  E Catskill. 

1893  Brass,  Richard  W Albany. 

1900  Bridge,  Charles  F Albany. 

1896  Brinnier,  WxHiam  D Kingston. 

1901  Browning,  Noah  H Hudson. 

1903  Bryan,  Eugene Troy. 

1879  Buchanan,  Charles  J Albany. 

1902  Buckley,  William  H Albany. 

1906  Burr,  Calvin  Catskill. 

1890  Bush,  T.  F Monticello. 

1890  Cameron,  Frederick  W Albany. 

1895  Carpenter,  George  H Liberty. 

1890  Carr,  Lewis  E Albany. 

1903  Carr,  Raymond  W Albany. 

1902  Chace,  Alfred  Bruce Hudson. 

1901  Chapman,  Edgar  T.,  Jr Albany. 
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Elected 

1887  Chipp,  Howard Kingston. 

1885  Clearwater,  Alphonso  T Kingston. 

1902  Cohn,  Mark Albany. 

1876  Collier,  Casper  P Hudson. 

1895  Collier,  Frederick  J Hudson. 

1891  Connelly,  Arthur  C Kingston. 

1892  Cook,  John  T Albany. 

1908  Cooke,  George  L Monticello. 

1907  Coon,  Benjamin  M Saugerties. 

1905  Cooper,  James  Fenimore Albany. 

1902  Coughin,  Joseph  P Albany. 

1876  Countryman,  Edwin Albany. 

1892  Curley,  John  P Troy. 

1896  Curtis,  Frank  C Troy. 

1905  Danaher,  Albert  J Albany. 

1893  Danaher,  Franklin  M Albany. 

1899  Dardess,  John  C Chatham. 

1907  Daring,  Stephen  J Albany. 

1891  Daw,  George  W Troy. 

1908  Dean,  Marshall  H Roscoe. 

1906  Decker,  Percy  W Catskill. 

1907  Delaney,  Peter  A Albany. 

1902  Delehanty,  John  A Albany. 

1902  Devany,  John  R EUenville. 

1906  Douglas,  Duncan Albany. 

1889  Douglas,  Edward  W Troy. 

1902  Downs,  John  Murray Albany. 

1899  Dugan,  John  H Albany. 

1892  Dugan,  Patrick  C Albany. 

1902  Dyer,  William  S Albany. 

1900  Erving,  William  Van  Rensselaer.  Albany. 

1893  Fagan,  Thomas  S Troy. 

1887  Fiero,  J.  Newton Albany. 

1904  Finegan,  Thomas  E Albany. 


Digitized  by  VjOOQIC 


THIRD    DISTRICT  645 

Elected 

1906  Flemming,  Harry  H Kingston. 

1902  Foster,  Samuel Troy. 

1901  Fowler,  Everett Kingston. 

1907  Fowler,  Joseph  M Kingston. 

1887  Fredenburgh,  Walter  S Kingston. 

1907  Frost,  J.  Sheldon ^Albany. 

1907  Gilbert,  Frank  B Albany. 

1904  Gillet,  Ransom  H Troy. 

1890  Gleason,  John  H Albany. 

1899  Glynn,  Martin  H Albany. 

1901  Gordon,  William  C Troy. 

1903  Grattan,  William  J Albany. 

1892  Greene,  George  E Hoosick  Falls. 

1904  Griffith,  Lewis  E Troy. 

1904  Hagen,  Charles Troy. 

1896  Ham,  Fred.  C Albany. 

1895  Ham,  Thomas  H Albany. 

1906  Hannan,  Cornelius Troy. 

1888  Hasbrouck,  G.  D.  B Kingston. 

1887  Hatt,  Samuel  S Albany. 

1892  Heaton,  Willis  E Hoosick  Falls. 

1906  Herrick,  D-Cady Albany. 

1883  Hessberg,  Albert Albany. 

1892  Hoag,  J.  E Troy. 

1893  Hollister,  William  H.,  Jr Troy. 

1893  Holmes,  John  B Troy. 

1906  Howland,  Clarence Catskill. 

1907  Hubbard,  Lester  Thomas Albany. 

1876  Hun,  Marcus  T Albany. 

1907  Jennings,  Pierre  S Catskill. 

1900  Johnston,  Russell  M Albany. 

1877  Kellogg,  Justin Troy. 
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905  Kelly,  George  T Albany. 

904  Kelly,  John  E Troy. 

902  Kimball,  Francis Albany. 

889  Lawson,  Joseph  A Albany. 

897  Lawyer,  George Albany. 

899  Le  Boeuf,  Randall  J Albany. 

904  Lent,  A.  D Highland. 

889  Lincoln,  C.  Z Albany. 

887  Linson,  John  J Kingston. 

901  Lyons,  John  D Monticello. 

901  MacLean,  John  E Cohoes. 

900  Maybee,  Jacob  M Monticello. 

906  Mayham,  Qaude  B Schoharie. 

902  McCann,  Henry  J Albany. 

904  McCarthy,  Charles  E Troy. 

904  McCarthy,  Joseph  A Troy. 

902  McCormick,  Edward  F Hudson. 

895  McDonough,  John  T Albany. 

901  McLaughlin,  George Albany. 

895  McLean,  Eugene Watervliet. 

903  McPberson,  James Albany. 

888  Mead,  Charles  W Albany. 

902  Metzger,  Emanuel Kingston. 

895  Mosher,  George  A Troy. 

891  Muhlfelder,  David Albany. 

904  Murphy,  Arthur  M Catskill. 

904  Murphy,  Edward,  2d Troy. 

902  Nachtmatm,  Martin  T Albany. 

907  Neary,  Frank  W Cohoes. 

892  Nellis,  Andrew  J Albany. 

900  Nichols,  Charles  E Jefferson. 

892  Osbom,  Frank  H Catskill. 

900  Ostrander,  George  N Albany. 
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1896  Parker,  Amasa  J.,  Jr Albany. 

1889  Parmenter,  Frank  J Troy. 

igoo  Parmenter,  Frank  Silliman Troy. 

1887  Patterson,  Oiarles  E Albany. 

1889  Peck,  John  H Troy. 

1895  Philip,  James  P Catskill. 

189s  Potter,  Owen  L Albany. 

1904  Proper,  Qyde  H Schoharie. 

1907  Quirk,  Michael  H Albany. 

1889  Roche,  William  J Troy. 

1889  Ronan,  Edward  D Albany. 

1900  Roosa,  John  P.,  Jr Monticello. 

1905  Rosch,  Joseph Liberty. 

1904  Rose,  Arthur  E Kingston. 

1876  Rosendale,  Simon  W Albany. 

1904  Ross,  E.  Ogxleii Troy. 

1892  Rudd,  William  P Albany. 

1897  Ruso,  James  M Albany. 

1902  Russell,  Solomon  W.,  Jr Troy. 

1902  Sanford,  RoUin  B Albany. 

1901  Scanlcn,  John Cohoes. 

1901  Scott,  Jacob  C.  E Albany. 

1901  Scott,  Robert  W Albany. 

1902  Sears,  Hector Gardiner. 

1897  Shankland,  William  H Albany. 

1904  Shehan,  Dennis  T Troy. 

1897  Smith,  A.  Page Albany. 

1900  Smith,  George  H Monticello. 

1904  Smith,  Henry  W Troy. 

1902  Speck,  Henry  J Troy. 

1900  Steele,  Robert  E Albany. 

1906  Stem,  Charles  M Albany. 

1902  Sternberg,  Robert  Eldredge Saugerties. 

1897  Stevens,  George  H Albany. 

1892  Strong,  Henry  A Cohoer. 
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1904  Tallmadge,  Josiah  C Catskill. 

1901  Ten  Eyck,  Jacob  L Albany. 

1083  Thompson,  David  A Albany. 

1908  Tiemey,  Michael  A Troy. 

1894  Tomlinson,  Charles  H Albany. 

1901  Townsend,  Frederick Albany. 

1897  Tracey,  James  F Albany. 

1904  Vanderlyn,  Jcim  N   New  Paltz. 

1904  Van  Etten,  Amos Kingston. 

1901  Van  Loon,  William  G Albany. 

1891  Van  Santvoord,  Seymour Troy. 

1906  Van  Wert,  W.  Everett ^. Albany. 

1900  Van  Wormer,  Edwin Albany. 

1901  Visscher,   William  L Albany. 

1902  Vroomam,  Isaac  H Albany. 

1901  Wachsman,  Isidore Albany. 

1883  Wadbams,  Frederick  E Albany. 

1902  Walton,  Charles  W Kingston. 

1899  Ward,  H.  Judd Troy. 

1889  Ward,  Walter  E Albany. 

1907  Warner,  Lutiber  C Albany. 

1904  Whitbeck,  John  V.,  Jr Hudson. 

1903  White,  Frank Albany. 

1894  Wilkinson,  Thomas  F Albany. 

1902  Woolsey,  C.  Meech Milton. 
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FOURTH  DISTRICT. 

Clinton,  Essex,  Franklin,  Fulton,  Hamilton,  Mont- 
gomery, St.  Lawrence,  Saratoga,  Schenectady,  Warren 
and  Washington  Counties. 

Elected 

904  Abbott,  Vasco  P Gouverneur. 

904  Adams,  George  A Canton. 

898  Agnew,  David  H Plattsburg. 

901  Angell,  Edward  M Glens  t'alls. 

904  Angle,  E.  C Schenectady. 

902  Andbal,  Lee  S Northville. 

904  Anibal,  Nelson  H GloversviUe. 

903  Arnold,  Alvajx)  D Sandy  Hill. 

903  Ashley,  Eugene  L Glens  Falls. 

876  Baker,  A.  D.  L GloversviUe. 

902  Baker,  Frederick  I Fort  Ann. 

904  Bancroft,  Earl Edwards. 

904  Barnard,  Charles  A Plattsburg. 

903  Bascom,  Robert  O Fort  Edward. 

902  Baylies,  Edwin Johnstown. 

888  Borst,  H.  V Amsterdam. 

902  Botsford,  Elmer  F Plattsburg. 

904  Boynton,  Adelbert  Wesson Keeseville. 

902  Brackett,  Edgar  T Saratoga  Springs. 

903  Briggs,  Walter Schenectady. 

904  Brown,  Frank  H Ballston  Spa. 

894  Brown,  Louis  M Glens  Falls. 

876  Brown,  Stephen Glens  Falls. 

897  Burke,  John  H Ballston  Spa. 

902  Butler,  George  C St.  Johnsville. 

904  Cameron,  William  M Glens  Falls. 

902  Carr,  James  Osgood Schenectady. 

900  Carroll,  Fred  Linus Johnstown. 

901  Cassedy,  William  S GloversviUe. 
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1902  Chamberlain,  Worth Canton. 

1904  Chase,  Giles  A Massena. 

1904  Chase  H.  B Massena. 

1902  Cleaveland,  Frank  N Canton. 

1902  Clute,  Jacob  W Schenectady. 

1902  Coats,  Herbert  P Saranac  Lake. 

1901  Conover,  Archie  R Amsterdam. 

1902  Conway,  John  B Argyie. 

1904  Conway,  Thomas  F Plattsburg. 

1902  Coons,  Edward  Sherwood Ballston  Spa. 

1904  Cooper,  Frank Schenectady. 

1904  Cooper,  Rensselaer  J Schenectady. 

1904  Cotter,  Thomas  B Plattsburg. 

1902  Cunningham,  John  H Chestertown. 

1906  Curry,  George  W Greenwich. 

1902  Davis,  Loyal  L Glens  Falls. 

1906  Davis,  Rufus  R Whitehall. 

1882  Davison,  Charles  M Saratoga  Springs. 

1902  Delaney,  William  J Saratoga  Springs. 

1904  Derby,  Archibald  S Sandy  Hill. 

1896  Dillingham,  A.  J Schenectady. 

1904  Dolan,  James  C Gouverneur. 

1906  Dornburgh,  Robert Ticonderoga. 

1906  Dudley,  Frederick  W Port  Henry. 

1900  Dudley,  Harwood Johnstown. 

1903  Dwyer,  Matthew ' Amsterdam. 

1902  Enches,  Calhoun  S Northville. 

1902  Esmond,  Burton  D Ballston  Spa. 

1904  Esmond,  Irwin   Ballston  Spa. 

1902  Everts,  Sdlas  E Granville. 

1903  Ferris,  Clarence  Seymour Potsdam. 

1893  Fish,  Leonard  F Fultonville. 

1876  Fish,  R.  Bronk Fultonville. 

1902  Fitzjames,  Ambrose  P Amsterdam. 
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1892  Foote,  Wallace  T.,  Jr Port  Henry. 

1902  Fowler,  Albert  N.  C Glens  Falls. 

1906  Fraser,  Frederick Salem. 

1902  Gick,  Frank Saratoga  Springs. 

1904  Ginn,  Lowen  E Potsdam. 

1903  Hale,  Ledyard  P Canton. 

1876  Hand,  Richard  L Elizabethtown. 

1906  Hanmer,  Andrew  J Massena. 

1906  Hazelton,  D.  M Gouvemeur. 

1904  Healey,  John  J.,  Jr Saratoga  Springs. 

1902  Healey,  Robert  E Plattsburg. 

1904  Herrick,  Newton  J Canajoharie. 

1904  Herriman,  Alric  R Ogdensburg. 

1906  Higley,  Brodie  G Sandy  HUL 

1906  Hill,  Alfred  G Cambridge. 

1906  HoUister,  George  C Schenectady. 

1900  Hover,  William  P Amsterdam. 

1904  Ingalls,  George  A Sandy  Hill. 

1887  Ingalsbe,  Grenville  M Sandy  Hill. 

1904  Johnson,  Arthur  T Gouvemeur. 

1892  Keck,  Jeremiah Johnstown. 

1892  Keck,  Philip  Johnstown. 

1902  Kellas,  John  P Malone. 

1 901  Kellogg,  Joseph  A Glens  Falls. 

1904  Kellogg,  Rowland  C Elizabethtown. 

1902  Kiley,  James  S Glens  Falls. 

1901  Kiley,  William  L Glens  Falls. 

1902  Kilmer,  Clarence  B Saratoga  Springs. 

1901  King,  Charles  F Glens  Falls. 

1894  King,  Louis  M Schenectady. 

1902  Law,  Robert  R Cambridge. 

1876  Lester,  Charles  C Saratoga  Springs. 
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1901  Lester,  James  W Saratoga  Springs. 

1907  Lewis,  Carleton  H Saratoga  Springs. 

1904  Lucey,  D.  B Ogdensburg. 

1905  Lynch,  Edward  P Ogdensburg. 

1898  MacDonald,  W.  A Gloversville. 

1902  Main,  Gordon  H Malone. 

1903  Martin,  Francis  A Waterford. 

1904  McKnight,  Horace  E. .  • Ballston  Spa. 

1904  Mehan,  William  A Ballston  Spa. 

1902  Merritt,  Edwin  A.,  Jr Potsdam. 

1904  Miller,  Jahn  D Schenectady. 

1894  Mills,  William  C Gloversville. 

1904  Morris,  John  H Saratoga  Springs. 

1902  Moyer,  Irving Fort  Plain. 

1902  Myers,  W.  Fenton Amsterdam. 

1901  Naylon,  Daniel,  Jr Schenectady. 

1901  Nisbet,  Charles  S Amsterdam. 

1902  Norton,  Eliot  B Cambridge. 

1902  O'Connor,  Thomas Waterford. 

1904  Ostrander,  William  S Schuylerville. 

1894  Paddock,  Frederick  G Malone. 

1905  Palmer,  Charles  E Schenectady. 

1898  Paris,  Chas.  R Sandy  Hill. 

1902  Parker,  C.  Arthur Gouvemeur. 

1902  Parker,  Clarence  E Granville. 

1903  Parsons,  Hinsdill  Schenectady. 

1902  Pattisson,  W.  L Plattsburg. 

1907  Paynter,  John  Hale Schenectady. 

1876  Potter,  Delcour  S Glens  Falls. 

1892  Potter,  J.  Sanford Whitehall. 

1905  Pratt,  Charles  O Cambridge. 

1906  Pyrke,  B.  A Port  Henry. 
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1902  Raley,  George  S Glens  Falls. 

1904  Reynolds,  R.  E.  Lee Amsterdam. 

1902  Robertson,  Abner Salem. 

1905  Rogers,  Erskine  C Sandy  Hill. 

1904  Rowe,  Franklin  A Glens  Falls. 

1892  Russell,  S.  W Salem. 

1902  Salisbury,  George  R.  F Saratoga  Springs. 

1906  Saunders;  W.  J Dickinson  Centre. 

1902  Sawyer,  Willoughby  L Sandy  Hill. 

1906  Schwarte,  John  A.  T Saratoga  Springs. 

1 901  Scott,  James  L Saratoga  Springs. 

1904  Shedden,  Lucian  L Plattsburg. 

1902  Singleton,  J.  Edward Glens  Falls. 

1889  Sitterly,  J.  S Fonda. 

1902  Sipith,  Borden  D Johnstown. 

1896  Smith,  Clarence  W Johnstown. 

1886  Smith,  Everett Schenectady. 

1876  Smith,  Francis  A Elizabethtown, 

1904  Smith,  William  W Johnstown. 

1888  Spratt,  Thomas Ogdensburg. 

1904  Stokes,  Edward  T Port  Henry. 

1906  Strong,  Homer Schenectady. 

1904  Strong,  Marvin  H Schenectady. 

1901  Talbot,  Frank Gloversville. 

1900  Thorne,  Henry  W Johnstown. 

1904  Thorne,  Leonard  C Granville. 

1902  Tierney,  Patrick  J Plattsburg. 

1907  Todd,  Hiram  C Saratoga  Springs. 

1906  Van  Ness,  Charles  H Greenwich. 

1891  Van  Voast,  James  A Schenectady. 

1906  Veeder,  James  W Schenectady. 

1892  Verbeck,  James  W Ballston  Spa. 

1902  Vert,  Charles  J Plattsburg. 
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1903  Wait,  Walter  W Glens  Falls. 

1901  Warner,  Oscar Mechanicville. 

1902  Weller,  Lester  M Fort  Plain. 

1905  Wemple,  W.  W Schenectady. 

1906  Westfall,  D.  M.,  Jr Cambridge. 

1901  Wheeler,  Samuel  L Plattsburg. 

1907  Whitmyer,  Edward  C Schenectady. 

1904  Wickham,  Charles  H Saratoga  Springs. 

1899  Wiswall,  Irving  W Ballston  Spa. 

1902  Wolcott,  Oliver  A Keeseville. 

1904  Wood,  Frank  C Gloversville. 
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Herkimer,    Jefferson,     Lewis,     Oneida,     Onondaga     and 
Oswego  Counties. 

Elected 

1892  Andrews,  Charles  W Syracuse. 

1900  Atwell,  Joseph Watertown. 

1903  Backus,  Oswald  P Rome. 

1902  Baker,  John  S Rome. , 

1904  Barnes,  Ezra  A , Oswego. 

1904  Barrett,  James  J Syracuse. 

1906  Barrow,  George Skaneateles. 

1892  Bearup,  David Theresa. 

1892  Bell,  Charles  Herkimer. 

1908  Bentley,  Norman  S Oswego. 

1903  Breen,  Isaac  R Watertown. 

1904  Breen,  Nathaniel  F Watertown. 

1898  Bronner,  Myron  G little  Falls. 

1901  Brooks,  James  B Syracuse. 

1902  Brown,  Edgar  F Syracuse. 

1885  Brown,  Elon  R Watertown. 

1898  Bulger,  Charles  N Oswego. 

1902  Bunce,  George  H Herkimer. 

1903  Burden,  Oliver  D Syracuse. 

1904  Capron,  B.  A Boonville. 

1892  Carlisle,  John  N Watertown. 

1902  Chapman,  Levi  Snell Syracuse. 

1901  Cheney,  Jerome  L Syracuse. 

1904  Cobb,  D.  Raymond Syracuse. 

1900  Cobb,  George  H Watertown, 

1902  Conkling,  James Ilion. 

1885  Coon,  S.  Mortimer Oswego. 

1906  Cooney,  Charles  E Syracuse. 

1902  Crouch,  Leonard  C Syracuse. 

1901  Crowley,  Will  B Syracuse. 

1898  CuUinan,  P.  W Oswego. 
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1906  Davis,  Chester  W Utica. 

1904  Denison,  Howard  P Syracuse. 

1902  Doolittle,  Charles  M Thomson. 

1904  Driscoll,  George  W Syracuse. 

1892  Driscoll,  Michael  E Syracuse. 

1901  Earl,  Ralph  D Herkimer. 

1905  Emerson,  Edgar  C Watertown. 

1902  Ferris,  T.  Harvey «...  Utica. 

1885  Ford,  Wayland  F La  Fargeville. 

1906  Fowler,  Albert  P Syracuse. 

1903  Fowler,  John  Curtis Syracuse. 

1904  Fuller,  Raymond  David Little  Falls. 

1904  Gallagher,  James Cleveland. 

1902  Gardinier,  William  J Herkimer. 

1893  Goodelle,  William  P Syracuse. 

1906  Harding,  William  H Syracuse. 

1896  Henderson,  J.  D Herkimer. 

1902  Hodges,  Frank  B Syracuse. 

1900  Hugo,  Francis  M Watertown. 

1885  Huntington,  S.  C Pulaski. 

1895  Johnson,  Russel  S Utica. 

1904  Jones,  Thomas  S Utica. 

1904  Kellogg,  Virgil  K Watertown. 

1895  Knapp,  Charles  L Lowville. 

1905  Lansing,  Robert Watertown. 

1902  Larkin,  Michael  J Rome. 

1904  LaRue,  J.  Frank Philadelphia. 

1893  Lee,  Morris  E Cape  Vincent. 

1897  Leggett,  E.  H Syracuse. 

1892  Lewis,  Ceylon  H Syracuse. 

1902  Lindsley,  Smith  M Utica. 
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906  Lyman,  Edwin  P Syracuse. 

906  Lynch,  J.  Dc  P Utica. 

902  Magee,  Walter  Warren Syracuse. 

906  Martin,  Richard  R Utica. 

897  Mason,  John  E Rome. 

906  McCartin,  Geoi^e  S Watertown. 

902  McClusky,  William  J Syracuse. 

892  McConnell,  J.  A Watertown. 

906  McLaugWin,  John  C Jordan. 

892  McMahon,  J.  D. Rome. 

904  Mereness,  Charles  S Lowville. 

904  Merry,  Addison  D Phoenix. 

901  Miller,  Charles  A Utica. 

906  Morehouse,  D.  P Oswego. 

902  Newell,  James  E. ..,.,. , Syracuse. 

892  Nottingham,  Edwin , Syracuse. 

902  Nottingham,  William •. ..  Syracuse. 

90s  Oberlander,  Alex.  E. .,...,,,,  ^ ,  Syracuse. 

90s  O'Connor,  James  K Utica. 

902  O'Leary,  John , Clayton. 

903  Page,  Ephraim  J Syracuse. 

899  Perry,  Josiah Utica. 

892  Pierce,  D.  A Syracuse. 

882  Piper,  G.  S Fulton. 

900  Pitcher,  Fred  B ...;..:..:;..: .  Watertown. 

904  Presoott,  G.  Linnemann ....  Rome. 

895  Prescott,  W.  C. .......;..  Herkimer. 

900  Purcell,  Henry Watertown. 


903  Rafter,  James  E .,,,..,.  Mohawk. 

902  Raflferty,  William  F :  Syracuse. 

904  Reeves,  George  W Watertown. 

904  Reilly,  Owen  M Phoenix. 

901  Richardson,  Arleigh  D,.., Ilion. 

42 
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1906  Rowland,  Ettgetie  A Rome. 

igo2  Rubin,  William Syracuse. 

1902  Sargent,  Frank  C Syracuse. 

1904  Sargent,  Rosooe Sandy  Creek. 

1906  Schoeneck,  Edward Syracuse. 

1902  Shannahan,  Richard  J Syracuse. 

1904  Shea,  Edward  F Syracuse. 

1904  Shinaman,  C.  E Syracuse. 

1894  Smith,  Edward  N Watertown. 

1906  Smith,  N.  B Pulaski. 

1902  Smith,  Ray  B Syracuse. 

1902  Solomon,  Samuel  D Syracuse. 

1904  Spencer,  Frederick  G Fulton. 

1902  Spinning,  Seymour  E Rome. 

1893  Steele,  A.  B Herkimer. 

1902  Stevens,  Stoddard  M. . « Rome. 

1902  Stilwell,  Giles  H 4 Syracuse. 

1902  Stolz,  Benjamin • Syracuse. 

1896  Talcott,  Charles  A Utica. 

1896  Thomas,  C.  D 4 Herkimer. 

1906  Titus,  Charles  T Utica. 

1902  Van  Allen,  Willard  B Cartha^. 

1904  Walrath,  John  H Sjrracuse. 

1907  Ward,  George  W Little  Falls. 

1904  Warner,  J.  Arthur Syracuse. 

1902  Waters,  Louis  L Syracuse. 

1906  Watkins,  Thomas  D Utica. 

1903  Wells,  Edward  Hyde Utica. 

1901  White,  Andrew  S Syracuse. 

1901  White,  Horace Syracuse. 

1904  White,  William  Pierrepont Utica. 

1906  Wilson,  Herbert  J Constable. 

1902  Wilson,  John  F Rome. 
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Broome,  Chemung,  Chenango,  Cortland,  Delaware,  Madi- 
son, Otsego,  Schuyler,  Tioga  and  Tompkins  Counties 

Elected 

189s  AUds,  J.  P Norwich. 

1904  Andrus,  C.  L Stamford. 

1893  Arnold,  Lynn  J Cooperstown. 

1904  Baldwin,  Erwin  J Elmira. 

1907  Baldwin,  Melvin  E Schenevus. 

1902  Banks,  S.  Edwin Ithaca. 

1897  Bamtun,  James  W Cherry  Valley. 

1897  Bamum,  Sylvester  W Cherry  Valley, 

1904  Bates,  Clarence  M Cherry  Valley. 

1902  Beal,  Joseph Oneida. 

1904  Blood,  Charles  H Ithaca. 

1906  Brown,  Hubert  L Norwich. 

1904  Buchanan,  Lawrence  H Elmira. 

1907  Bumside,  Russell  B Maryland. 

1900  Byard,  James  J.,  Jr Cooperstown. 

1899  Carr,  Norman Norwich. 

1901  Chamberlin,  Burton  S Elmira. 

1902  Chase,  L.  Elwyn Greene. 

1904  Chaise,  Leri  R Marathon. 

1893  Clark,  H.  Austin Owego. 

1904  Qark,  Roger  P Binghamton. 

1904  Clarke,  Harry  M Elmira. 

1904  Clifford,  Frederick  W Owego. 

1904  Qoyes,  Sidney  B Earlville. 

1905  Clymer,  Paul  K Ithaca. 

1901  Collin,  Frederick : .  Elmira. 

1900  Cooke,  Harris  L Cooperstown. 

1902  Cowles,  Leland  M Unadilla. 

1902  Crumb,  Norman  A Brookfield. 

1906  Cumming,  Ebenezer  D Deposit. 
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1902  Deyo,  Israel  T Binghamton. 

1876  Diven,  George  M Elmira. 

1902  Dougherty,  James Cortland. 

1891  Eustace,  Alexander  C Elmira. 

1900  Finch,  William  A Cornell  University. 

1902  Fish,  Robert  J Oneida. 

1902  Fuller,  Charles  A Sherburne. 

1907  Gibbons,  Willard  S Cherry  Valley. 

1894  Grant,  John  P Delhi. 

1902  Hall,  Charles  Samuel Binghamton. 

1901  Hassett,  J.  John Elmira. 

1906  Haven,  George  A Afton. 

1903  Hayes,  Alfred,  Jr. Cornell  University. 

1906  Hayward,  Edson  A Oneonta. 

1892  Herendeen,  Edward  G Elmira. 

1906  Hinman,  Harvey  D. Binghamton. 

1902  Howard,  Frank  L Waverly. 

1905  Howe,  Eugene  E Griffin  Comers. 

1906  Irvine,  Frank Ithaca. 

1902  Jenkins,  Fredric  W Binghamton. 

1902  Johnson,  John  A Morrisville. 

1901  Keenan,  Thomas  J Binghamton. 

1906  Kellogg,  Abraham  L Oneonta. 

1901  Kiley,  Michael  H Cazenovia. 

1901  Lane,  Oscar  F Schenevus. 

1901  Lovell,  Herbert  Marlow Elmira. 

1905  McCann,  George Elmira. 

1906  Meagher,  Frederick  J Binghamton. 

1901  Meeker,  Rollin  W Binghamton. 

1902  Miller,  John  H Marathon. 
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1904  Mosher,  Lewis  E Elmira. 

1904  Moss,  Roswell  R Elmira. 

1903  Neish,  Alexander Walton. 

1901  Newell,  William  Wirt Binghamton. 

1901  Newman,  Jared  T Ithaca. 

1892  Newton,  Howard  D Norwich. 

1906  Noble,  Ossian  G Trumansburg. 

1892  Noble,  William  N Ithaca. 

1906  Northrup,  Seaman  F Watkins. 

1903  Parsons,  Robert  S Binghamton.    > 

1904  Reed,  J.  DeVere Richfield  Springs. 

1900  Rogers,  James  T Binghamton. 

1902  Seacord,  Jerome  S Unadilla.. 

1907  Seybolt, Alva Qneonta. 

1906  Seymour,  Alec  H, .  ^ Binghamton. 

1904  Sheldon,  A.  Smith Hamilton. 

1902  Skinner,  George  I Bainbridge. 

1902  Stanbrough,  Lyman  T Owego. 

1892  Sullivan,  W.  H Norwich. 

1906  Sutton,  John  M Ovid. 

1906  Tarbell,  George  S Ithaca. 

1902  Tilman,.  Irving  J Bainbridge. 

1904  Tompkins,  B.  Fitch - . .  Morrisville. 

1892  Tucker,  J.  Lee Oneonta. 

1904  TumbuU,  William  A Elmira. 

1887  Turner,  Robert  T Elmira. 

1901  Tuthill,  Theodore  R Binghamton. 

1892  Wales,  A.  D Binghamton. 

1902  Welsh,  William  J Binghamton. 
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Cayuga,  Livingston,  Monroe,  Ontario,  Seneca,  Steuben, 
Wayne  and  Yates  Counties* 

Elected  '   : 

1889  Acker,  Milo  M Homell. 

1901  Adler,  Isaac Rochester. 

1887  Aiken,  E.  C Auburn. 

1906  Averill,  Robert Rochester. 

1898  Avery,  Charles  I Auburn. 

1904  Baker,  George  O Clyde. 

1904  Baker,  William  J Rochester. 

1902  Beecher,  Fary  B Atlanta. 

1906  Bills,  George  M.  W Rochester. 

1903  Brainard,  John  Morgan Auburn. 

1906  Bronk,  John  S Rochester. 

1887  Brown,  Selden  S Rochester. 

1902  Carmody,  Thomas Penn  Yan. 

1901  Castle,  Kendall  B Rochester. 

1904  Cobb,  Frederick  D.  H Rochester. 

1904  Collins,  Thaddeus  W Lyons. 

1902  Collins,  Thad.,  Jr Lyons. 

1902  Colmey,  John  Canandaigua. 

1904  Conklin,  Henry  W. Rochester. 

1901  Crennell,  Kate  K Rochester. 

1880  Danforth,  Henry  G Rochester. 

1892  Davy,  Cassius  C Rochester. 

1904  Davy,  James  R Rochester. 

1906  Davy,  John  M Rochester. 

1908  Decker,  George  P Rochester. 

1904  Denton,  Eugene  C Rochester. 

1892  Desmond,  John Rochester. 

1887  Durfee,  H.  R Palmyra. 

1902  Ellis,  Willis  C Shortsville. 

1904  Ennis,  Charles  Ti Lyons. 
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Elected 

906  Fitz  Simons,  Curtis Rochester. 

902  Foreman,  Edward  R Rochester. 

904  Gibbs,  Milton  E Rochester. 

906  Glynn,  Henry  R Rochester. 

892  Goff,  Frank  M Rochester. 

906  Greenfield,  Hull Auburn. 

901  Hale,  William  B Rochester. 

906  Hammond,  Jasper  N Seneca  Falls. 

892  Harris,  Edward Rochester. 

904  Harris,  Edward,  Jr Rochester. 

902  Hawley,  Miles  W Hornell. 

907  Heminway,  Herbert  Andrew  . . .  Cornell. 

892  Holmes,  Daniel Brockport. 

901  Hopkins,  John  H Rochester. 

904  Hotchkiss,  James  L Rochester. 

904  Hunt,  Thomas  M Auburn. 

905  Hutchinson,  Franklin  S Rochester. 

906  Kelly,  Herman  L Sodus. 

906  Kelly,  Myric  M Sodus. 

893  Kiehel,  CD Rochester. 

902  Kimball,  Charles  W Penn  Yan. 

902  L)mn,  John  D Rochester. 

904  McGuire,  Horace Rochester. 

887  McLouth,  Charles Palmyra. 

907  Morgan,  Henry Brockport. 

898  Morris,  Heman  W Rochester. 

876  Near,IrvinW Hornell. 

888  Noyes,  Fred.  W Dansville. 

896  O'Grady,  James  M.  E Rochester. 

902  Parsons,  James  A Hornell. 

907  Phillips,  Cyrus  W Rochester. 
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1904  Plumb,  William  T Rochester. 

1904  Poole,  Harry  Otis Rochester. 

1892  Raines,  Thomas Rochester. 

1892  Remington,  H.  F Rochester. 

1899  Richf  Burdett  A Rochester. 

1893  Rodenbeck,  A.  J Rochester. 

1902  Roe,  William Wolcott. 

1893  Seward,  William  H.,  Jr Auburn. 

1896  Sexton,  Pliny  T ".* Palmyra. 

1904  Shuster,  Clarence  E Rochester. 

1903  Slocum,  iSeorge  Fort. Rochester. 

1901  Smith,  George  Herbert .....  Rochester. 

1904  Spencer,  Nelson  E Rochester. 

1899  Stephens,  John  B.  M. . . . , Rochester. 

1902  Storke,  Frederic  E Auburn. 

1907  Strouss,  Eugene  M .' .  Rochester. 

1904  Taylor,  Zachary  P ; Rochester. 

1898  Teller,  John  D Auburn. . 

1901  Tinklepaugh,  George  S Palmyra. 

1904  Tully,  William  J Corning. 

1892  Van-  Sickle,  John Auburn. 

1906  Van  Voorhis,  Eugene Rochester. 

1906  Warren,  Stephen  J Rochester. 

1904  Werner,  C.  C Rochester. 

1904  Widener,  Howard  H Rochester. 

1901  Wile,  Sol Rochester. 

1904  Willard,  Waldo  W Coming. 

1907  Williams,  Charles  P Lyons. 

1902  Williams,  Stephen  K Newark. 

1905  Wood,  Hiram  R Rochester. 
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EIGHTH   DISTRICT 

Allegany,     Cattaraugus,    Chautauqua,    Erie,    Genesee, 
Niagara,    Orleans    and    Wyoming    Counties 

Zlected 

1892  Alden,  Carlos  C ' Buffalo. 

1904  Babcock,  Louis  L Buffalo. 

1902  Bass,  Lyman  M Buffalo. 

1904  Becker,  Alfred  L Buffalo. 

1893  Becker,  August Buffalo. 

1879  Becker,  Tracy  C Buffalo. 

1898  Bissell,  Herbert  P Buffalo. 

1904  Bosley,  Edward  R Buffalo. 

1904  Boyd,  Thomas  Edward Buffalo. 

1902  Brown,  Frederick  J .-.  Niagara  Falls. 

1893  Bushnell,  CM Buffalo. 

1902  Charles,  Elmer  E Warsaw.    • 

J904  Church,  Frederic  H Wellsville. 

1903  Church,  Sanford  T Albion. 

1903  Clinton,  George Buffalo. 

1898  Coatsworth,  Edward  E Buffalo. 

1898  Cooke,  Walter  P Buffalo. 

1904  Corey,  Fred  D / .  *  Buffalo. 

1903  Cottle,  Edmund  P Buffalo. 

1903  Cox,  Robert  Lynn Buffalo. 

1904  Crangle,  Roland Buffalo. 

1899  Crowley,  Richard Lockport. 

1904  Cummings,  Thomas  J Dunkirk. 

1900  Davis,  George  A Buffalo. 

1901  Desbecker,  Louis  E Buffalo. 

1904  Donnelly,  Henry  Olean. 

1897  Dudley,  Frank  A Niagara  Falls. 

1902  Dudley,  Joseph  G Buffalo. 

1898  Dudley,  Wesley  C Buffalo. 
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666  MEMBERS 

Elected 

1903  Falk,  Eugene  L Buffalo. 

1904  Farnham,  Charles  C Buffalo. 

1903  Feldman,  Charles  L Buffalo. 

igo6  Fisher,  Jerome  B Jamestown. 

1895  Fleischmann,  Simon Buffalo. 

1877  Fowler,  James  I Jamestown. 

1904  Frisbee,  Ernest  L Buffalo. 

1908  Georgi,  Oscar  F Buffalo. 

1893  Gibbs,  Clinton  B Buffalo. 

1904  Grantier,  Jesse  L WellsviUe. 

1904  Green,  Edward  J Jamestown. 

1903  Greiner,  Fred Buffalo. 

1908  Hart,  Louis  B * Buffalo. 

1905  Hastings,  Allen  J Olean. 

1893  Hill,  Henry  W •. Buffalo. 

1892  Hotchkiss,  W.  H Buffalo. 

1898  Hoyt,  William  B Buffalo. 

1901  Jellinek,  Edward  L. Buffalo. 

1904  Jewell,  Marcius  B Olean. 

1904  Jones,  Albert  E Buffalo. 

1908  Jung,  Edward  L Buffalo. 

1900  Kellogg,  Ralph  A Buffalo. 

1906  Kenefick,  Daniel  J Buffalo. 

1902  Knox,  George  W Niagara  Falls. 

1904  Ladd,  Carlton  E Buffalo. 

1904  Leggett,  J.  C Cuba. 

1904  Lester,  Levant  D Buffalo. 

1903  Lewis,  Loran  L Buffalo. 

1902  Lovelace,  Frederick  L Niagara  Falls. 

1908  Mansfield,  Elmer  G Buffalo. 

1898  Marcy,  William  L Buffalo. 

1904  Means,  William  H Buffalo. 
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EIGHTH   DISTRICT  667 

Elected 

1892  Metcalf,  J.  H Buffalo. 

1903  Michael,  Edward Buffalo. 

1900  Mitchell,  Frederick  G Buffalo. 

1902  Mitchell,  James  McC Buffalo. 

1881  Moot,  Adelbert Buffalo. 

1905  Newell,  Clifford  H Sherman. 

1893  North,  Safford  E. Batavia. 

1889  Norton,  Nathaniel  W. Buffalo. 

1892  Norton,  Porter Buffalo. 

1904  O'Connor,  Charles  L Buffalo. 

1903  Penney,  ThcMnas Buffalo. 

1904  Phillips,  Jesse  S Andovcr. 

1905  Pierce,  George  £ Buffalo. 

1903  Pomeroy,  Robert  Watson Buffalo. 

1908  Ransom,  William  L Jamestown. 

1899  Rebadow,  Adolph Buffalo. 

1904  Redfield,  Nelson  M Buffalo. 

1904  Richardson,  Ransom  L Fillmore. 

1895  Rockwell,  John  S Buffalo. 

1903  Rumsey,  Frank • Buffalo. 

1903  Schelling,  Robert  F Buffalo. 

1905  Scovell,  J.  Boardman Buffalo. 

1903  Sears,  Charles  B Buffalo. 

1900  Seaver,  Joseph  B Buffalo. 

1904  Shire,  Moses Buffalo. 

1904  Smith,  Preston  R Buffalo. 

1903  Spann,  Albert  C Buffalo. 

1881  Sprague,  Henry  Ware Buffalo. 

1904  Spring,  George  E Franklinville. 

1904  Stockwell,  O.  P Attica. 

1904  Tarbox,  Henry  F Batavia. 

1902  Tennant,  Willis  H Mayville. 

1906  Thomas,  Ulysses  S Buffalo. 
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€68  MEMBEKS 

Elected 

1904  Thrasher,  W.  S Dayton. 

1904  Tice,  David Lockport. 

1903  Timerman,  Clark  H Buffalo. 

1902  Van  Arsdale,  Chester  A. .:..:. .  Warsaw. 

1880  Viele,  Sheldon  T Buffalo. 

1902  Ward,  John  K EUicottviUe. 

1902  Waring,  James  H Olean. 

1901  Warner,  Elton  D. .  1 :.;...  Dunkirk. 

1904  Weeks,  James  L Jamestown. 

1905  Westwood,  Herman  J Fredonia, 

1889  White,  Edward  P Buffalo. 

1908  White,  John  Kennedy. i ; . . .  Buffalo. 

1881  Wilcox,  Ansley  ...;.....;.;;*.  Buffalo. 
1905  Williams,  Harry  D. . . .  ^ . ; ;  ^ « i . .  Buffalo. 
1904  Wood,  Frank  S * . . .  i ;  4 Batavia. 

1903  Wright,  William  Burnet  Jr.  *  *  ♦  •  •  Buffalo. 
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NINTH  DISTRICT 

Westchester,  Putnam,  Dutchess,  Orange  and  Rockland 

Counties 

Elected 

1888  Ackerman,  Fred  E Poughkeepsie. 

1 903* Alexander,  Charles  B Tuxedo  Park. 

1904  Anderson,  George  E Carmel. 

1896  Andrews,  George  C. Tarrytown. 

1893  Arnold,  C.  W.  H Poughkeepsie. 

1906  Baldwin,  Anson Yonkers. 

1898  Banks,  Charles  G New  Rochelle. ' 

1901  Barker,  Harry  C Poughkeepsie. 

1892  Bamum,  Frederic  S Poughkeepsie. 

1892  Bamum,  Frederic  S White  Plains. 

i903*Bamum,  William  M Mamaroneck. 

1896  Barrett,  Henry  Robertson.. .. .. .  White  Plains. 

1907  Beattie,  John  J Warwick. 

1892  Brennan,  John  F Yonkers. 

1902  Brewster,  George  R Newburgh. 

i907*Brown,  Goodwin Yonkers. 

1892  Brown,  Samuel  H Poughkeepsie. 

1903  Card,  George Poughkeepsie. 

1908  Corwin,  Allen  W Middletown. 

1892  Cossum,  Charles  F Poughkeepsie. 

i883*Cowles,  Charles  P Rye. 

i892*Crawford,  Gilbert  H South  Nyack. 

1902  Cuddeback,  jCornelius  E Port  Jervis. 

i903*Davenport,  Timothy Yonkers. 

1906  Davidson,  Edward  W New  Rochelle. 

1902  Dickerson,  William  L Montgomery. 

1904  Downing,  William Pawling. 

1907  Dryer,  Charles  A White  Plains. 


•Office  In  New  York  City. 
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670  MEMBERS 

Elected 

i907*Dunscomb,  Samuel  W.,  Jr Yonkers. 

1892  Dykman,  H.  T White  Plains. 

i9C4*Easton,  Charles  Philip.  • » Yonkers. 

i904*Ewing,  Hampton  D Yonkers. 

1902  Fagan,  Benjamin Ossining. 

1907  Farley,  Robert  Emmet White  Plains. 

1904  Gott,  Joseph  W Goshen. 

i892*Graham,  James  G Newburgh. 

1904  Greene,  Joseph  A Cold  Spring. 

1892  Griswold,  Stephen  B Yonkers. 

1892  Headley,  Russel Newburgh. 

i907*Heath,  Henry  G.  K Pelham  Manor. 

- 1893  Heermance,  Martin Poughkeepsie. 

i907*Hoes,  Ernest  P Yonkers. 

1896  Horton,  Charles  D White  Plains. 

1892  Horton,  Cyrus  W Peekskili. 

1904  Howell,  or.  P Port  Jervis. 

i889*Hudson,  James  A Tarrytown. 

i888*Hunt,  James  M Yonkers. 

i9o8*Isaacs,  Lewis  M Pelham. 

1904  Kane,  Michael  N Warwick. 

1907  Kellogg,  William  C Yonkers. 

1904  Lee,  William  Morgan Poughkeepsie. 

1902  Leete,  Wilfred  Arthur White  Plains. 

i907*Lexow,  Clarence South  Nyack. 

i895*Lovatt,  Edward  T * .  Grand  View. 

1903  Lown,  Frank  B Poughkeepsie. 

i9o8*Ludlow,  James  B Yonkers. 

1906  Lybolt,  Frank Port  Jervis. 

1906  Lyon,  John  W Port  Jervis. 

•Office  in  New  York  City. 
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NINTH    DISTRICT  67I 

Elected 

i904*Marsh,  Norman  J Pocantico  Hilb. 

i907*Mastick,  Seabury  C Pleasantville. 

1904  McCauley,  William  Haverstraw. 

1907  McCord,  Robert  A Peekskill. 

1899  Millard,  Frank  V Tarrytown. 

1906  Morschauser,  Charles Poughkeepsie. 

i907*Murtha,  Thomas  F Yonkers. 

1892  Nichols,  George  L Katonah. 

i876*Norwood,  Carlisle  Tuxedo  Park. 

i903*Osbom,  William  Church Garrison. 

I907*0tis,  Charles  E Yonkers. 

1898  Peck,  Jerome  Alvord Port  Chester. 

1902  Phillips,  Samuel  K Matteawan. 

1902  Phillips,  Sherwood Matteawan, 

i907*Rand,  William,  Jr Rye. 

.  i888*Raymond,  Manley  A Cornwall. 

1905  Rigby,  George  W Yonkers. 

1907* Robinson,  Henry  A Yonkers. 

1906  Royce,  William  B Middletown. 

1907  Rumsey,  William  L White  Plains. 

1904  Ryder,  Clayton Carmel. 

1905  Sanford,  Ferdinand  V Warwick. 

i9o6*Sawyer,  W.  D New  Rochelle. 

1907  Scrugham,  William  Warburton  . .  Yonkers. 

1904  Seeger,  Albert  H.  F Newburgh. 

i907*Silkman,  Theodore  H Yonkers. 

i896*Slosson,  Harrison  T Mount  Kisco. 

i899*Smith,  Aug.  Coleman Scarborough. 

i907*Smith,  Henry  Willis Bronxville. 

i903*Snow,  Frederick  A Tuxedo   Park. 

i904*Southard,  J.  Bennett Cold  Spring. 

•Office  In  New  York  City. 
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6/2  MEMBERS 

Elected 

i896*Speer,  William  McM*  • Piermont. 

1905  Swinburne,  Samuel  F.  •  •  •  % New  Hochelle. 

1904  Taylor,  John  C.  R. Middletown. 

1896  Taylor,  Stephen  H ............ .  Yonkers. 

1902  Vanamee,  William  *. '..'...  Newburgh. 

1892  Van  Hoesen,  George  M Nyack. 

i902*Wainwright  J.  Mayhew; '.;....;..  Rye. 

i902*Walker,  George  H :;::..  Hastings-on-Hudson. 

1902  Waring,  Cornelius  L Newburgh. 

1904  Weeks,  William  H Brewster. 

1906* White,  Justin  DuPratt Upper  Nyack. 

1902  Wiggins,  Henry  W Middletown. 

1905  Wilkinson,  Robert Poughkeepsie. 

1896  Williams,  David  O Mount  Vernon. 

1902  Witschief,  Graham Newburgh. 

1902* Young,  Charles  H New  Rochelle. 

1903  Young,  J.  Addison New  Rochelle. 

•Office  in  New  York  City. 
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MEMBERSHIP 

Total  number  of  honorary  members 167 

Total  number  of  life  members 115 

Total  number  of  members  other  than  life  and  honorary 

members 1609 

Total  membership 1891 

Number  of  members    (including  life)    by   judicial 
districts : 

First  district 697 

Second  district 134           , 

Third  district igp 

Fourth  district 171 

Fifth  district J2g 

Sixth  district gg 

Seventh  district gj 

Eighth  district j  jq 

Ninth  district log 

Members  temporarily  residing  out  of  the  State. .  9 

Honorary  members jg^ 

1891 

43  == 
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COUNTY  BAR  ASSOCIATIONS  IN  THE 
STATE  OF  NEW  YORK 

Nakb  President  SBCMCTAmr 

Albany  County  Bar  Asso-  Albert      Hessberg,      Al-  CharlcA  S.  Stedman,  Al> 

elation.  bany.  bany. 

Cattaraugus   County   Bar  £.  A,  Nash,  Cattaraugus.  Dana  L.  Jewell,  Olean. 
Association. 

Delaware  County  Bar  As-  John     P.     Grant,     Stam-  Marion  M.  Palmer,  DelhL 

sociation.  ford. 

Erie  County  Bar  Associa-  George   Qinton,   Buffalo.  U.  S.  Thomas,  Buffalo, 
tion. 

Greene  County  Bar  Asso-  Emory  A.  Chase,  CaUkiU.   Percy  W.   Decker.   CaU- 

ciation.  kill. 

Herkimer  County  Bar  As-  Charles  Bell,  Herkimer.  Mabel   J.   Wood,   Herld- 

sociation.  mer. 

Jefferson  County  Bar  As-  Henry     Purcell,     Water-  Charles  A.  Phelps,  Watcr- 

sodation.  town.  town. 

Madison  County  Bar  As-  Joseph     Mason,     Hamil-  B.  Fitch  Tompkins,  Mor- 

sociation.  ton.  risville. 

Nassau  County   Bar  As-  James  P.  Niemann,  Lyn-  William       Qark       Roe, 

sociation.  brook.  Thomaston. 

Oneida  County   Bar  As-  William  Keman,  Utica.  William       K.       Harrey, 

sociation.  Utica. 

Onondaga  County  Bar  As-  Theodore     E.     Hancock,  Ernest  I.  Edgcomb,  Syra- 

sociation.  Syracuse.  cuse. 

Oswego  County  Bar  As-  Udelle  Bartlett,  Oswego.  Albert  C  Coon,  Oswego, 
sedation. 

Queens  County  Bar.  As-  John   £.   Van   Nostrand,  Morris    L.    Strauss,   Col- 

'    sodation.  Evergreen.  lege  Point 

Jtensselaer    County    Bar  Wesley       O.       Howard,  John   E,   Kelly,  Troy. 

Assodation.  Troy. 

Hockland  County  Bar  As-  Abram  A.  Demarest,  Ny-  George  A.  Wyre,  Nyack. 

sodation.  ack. 

"St  Lawrence  County  Bar  Ledyard  P.  Hale,  Canton.  George  H.  Bowers,  Can- 
Association,  ton. 

Schenectady  County  Bar  Samuel       W.       Jackson,  Marvin  H.  Strong,  Sche- 

Assodation.  Schenectady.  nectady. 

Steuben  County  Bar  As-  John  F.  Little,  Bath.  Henry    V.    Pratt,    Wayw 

sociation..  land. 

Ulster  County  Bar  Asso-  Amos  Van  Etten,  King-  Rosooe  Irwin,  Kingston, 

dation.  ston. 

Wayne  County  Bar  Asso-  George  O.  Baker,  Qyde.  Gordon  Harris,  Newark. 
dation. 

Westchester  County   Bar  Frank  V.  Millard,  Tarry-  Eugene     F.     McKialey. 

Association.  town.  White  Plains. 

Yates  County  Bar  Asso-  John    H.     Butler,    Penn  H.  B.  Harpending,  Dvm- 

ciation.  Yan.  dee. 
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LOCAL  BAR  ASSOCIATIONS,  OTHER  THAN 
COUNTY  BAR  ASSOCIATIONS,  IN  THE 
STATE  OF  NEW  YORK 

Nams  PumDxiiT  SxcsBTAmr 

Amsterdam,  Bar  Associa-    Charles    S.    Nisbet,   Am-  Harry    Howard,   Amster- 
tion  of  the  City  of               sterdam.  dam. 

Bronx,  Association  of  the    Arthur    C.    BtUts,    New  Henry    K.    Davis,    New 
Bar  of  the  Borough  of        York.  York. 

Brooklyn  Bar  Association   Albert      G.      McDonald,  Henry        S.        Rasquln, 
Brooklyn.  Brooklyn. 

GloTersYiUe,     Bar    Asso-    William   A.    MacDonald,  Arthur     Graff,     Glorera* 
ciation  of  the  City  of          Gloversrille.  ville. 

Jamestown,  Bar  Associa-    Frank        W.        Stevens,  Charles       H.       Wiborg, 
tion  of  the  City  of              Jamestown.  Jamestown. 

New  York,  Association  of    Edmund  Wetmore,   New  Silas   B.   Brownell,   New 
the  Bar  of  the  City  of          York.  York. 

Rochester  Bar  Association    Eugene     Van     Voorhis,  Andrew  E.  Tuck,  Rocli> 
Rochester.  ester. 

The    Woman's    Associa-    Miss  Emilie  M.  Bullowa,  Miss    Emma    H.    Begg, 
tion  of  the  Bar                    New  York.  New  York. 
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STATE     BAR      ASSOCIATIONS     IN     THE 
UNITED  STATES 


Stats  Namx 

Alabama.       Alabama   State   Bar  Asso- 
ciation, 

Arixona.         The    Bar    Association    of 
Arizona. 

Arkansas.       Bar  Association  of  Arkan- 
sas. 

California.      California  State  Bar  Asso- 
ciation. 

Colorado.       Colorado   Bar  Association. 


Connect!-       State    Bar    Association    of 
cut.  Connecticut. 

Delaware.       Delaware  Sute  Bar  Asso- 
ciation. 

District  of     Bar     Association     of     the 
Columbia.        District  of  Columbia. 

Florida.  Florida    Sute    Bar    Asso- 

ciation. 

Georgia.         Georgia   Bar   Association. 

Hawaii.  Hawaiian  Bar  Association. 

Idaho.  Idaho    Sute   Bar   Associa- 

tion. 

Illinois.  Illinois    State    Bar    Asso- 

ciation. 

Indiana.         State    Bar    Association    of 
Indiana. 

Iowa.  Iowa    State    Bar    Associa- 

tion. 

Kansas.  Bar     Association     of    .the 

State  of  Kansas. 

Kentucky.      Kentucky    State    Bar    As- 
sociation. 

Louisiana.      Louisiana      Bar      Associa- 
tion. 

Maine.  Maine   State   Bar   Associa- 

,  tion. 

Maryland.      Maryland  State  Bar  Asso- 
ciation. 

Michigan.       Michiiran   State  Bar  Asso- 
ciation. 

Minneaota,     Minnesota    State    Bar    As- 
sociation. 


PsxsiDBirr 

H.    S.    D.    Mallory, 
Selina. 

John    Mason    Ross, 
Prescott. 

William  H.  Arnold, 
Texarkana. 

Lloyd  C  Comegys, 
San  Francisco. 

James  W.  McCreery, 
Greeley. 

Chas.     E.     Perkins, 
Hartford. 

Benjamin       Nields, 
Will  • 


SSCSXTABT 


Wilmington. 

Nathaniel      Wilson, 
Waahington. 

R.     L.     Anderson, 
Ocala. 

S.  B.  Adams,  Savan- 
nah. 

William    L.     Stan- 
ley,   Honolulu. 

James      £.      Babb. 
LewistoxL 

James  H.  Matheny, 
Springfield. 

Merrill         Moorca, 
Indianapolis. 

D.       D.       Murphy, 
Elkader. 

J.   B.   Larimer,  To- 
peka. 

Kennedy  Helm, 

Louisville. 

William    S.    Parker- 
son,  New  Orleans. 

Orville     D.     Baker, 
Augusta. 

L.   Allison   Wilmer, 
La  Plata.. 

Arthur  C.  Denison, 
Grand    Rapids. 

J.     L.      Washburn, 
Duluth. 


Alex.    Troy, 
goncry. 

Paul  Renan  Ingles, 
Phoenix. 

Roscoe     R.    Lynn, 
Little  Rock. 

Walter     S.     Brann, 
San    Frandsca 

Lucius     W.    Hoyt, 
DeuTcr. 

Charles   W.  JosItb. 
Hartford. 

T.     Bajrard    Udsd. 
Wilmington. 

H.   Prescott  Gatler, 
Washington. 

Fred     T.     Barnctt. 
Jacksonrille. 

Orrillc      A.     Park, 
Macon. 

Bobbins   B.  Aodei^ 
son,   Honolulu. 

Milton     G.      Cage, 
Boise. 

John  F.  Voigt,  Jr, 
Mattoon. 

George    H.    Batch- 
el  or,  Indianapolis. 

Chas.    M.    Dutcher, 
Iowa  aty. 

D.     A.     Valentine, 
Topeka. 

R.     A.     McDowefl. 
Louisville. 

W.      S.      Benedict. 
New  Orleans. 

Norman  L.  Bassett, 
Augusta. 

James    U.    Denxus, 
Baltimore. 

W.      J.      Landman, 
Grand   Rapids. 

Charles    W.    Fain- 
ham,  St.  PauL 
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Statb 
ICiftissippi 

MiMonrL 

Montana. 

Nebradca. 


NewHamp- 
•hire. 


Namb 

Mississippi  State  Bar  As- 
sociation. 

Missouri   Bar   Association. 

Montana   Bar  Association.    T.  J. Walsh,  Helena. 


PXISIDBIVT 

Charlton    H.    Alex- 
ander, Jackson. 

Robert    T.     Railey. 
Harrisonville. 


Nebraska  Sute  Bar  Asso- 
ciation. 

Bar  Association  of  the 
Sute  of  New  Hamp- 
shire. 


New  Jersey  New  Jersey  State  Bar 
AssocMtion. 

New  New  Mexico  Bar  Associa- 

Mexica  tion. 

New  York.  New  York  Sute  Bar  As- 
sociation. 

North  North  Carolina  Bar  Asso- 

Carolina.        ciation. 

North  Sute    Bar    Association    of 

Dakota.  North   Dakota. 

Ohio.  Ohio    Sute    Bar    Associa- 

tion. 

Oklahoma.  The  Bar  Association  of 
Oklahoma  and  Indian 
Territory. 


C.      C.     Flansburg, 
Lincoln. 

Edwin     F.     Jones, 
Manchester. 


SBCmETAKT 

S.   M.   Smith,  Lex- 
ingrton. 

Lee      Montgomery, 
Sedalia. 

Charles     F.    Word, 
Helena. 

George     P.     Costi- 
gan,  Jr.,  Lincoln. 

Arthur    H.    Chase, 
Concord. 


W.     P.     Voorhees,    William     J.     Kraft, 
New  Brunswick.  Camden. 


A.     B.      McMillen. 
Albuquerque. 

Francis  Lynde  Stet- 
son, New  York. 

Charles    A.    Moore, 
Asheville. 

S.      E.      Ellsworth, 
Jamestown. 

Thomas  B.  Paxton, 
Cincinnati. 

Frank  Wells,  Okla- 
homa City. 


Kenneth     Scott, 
Roswell. 

Fred'k      E.      Wad- 
hams,  Albany. 

Thomas   W.   Dayis, 
Wilmington. 

W.      H.      Thomas, 
Leeds. 

Edward    B.    McCar 
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A.      G.      Avery,  C.      Will      Shaffer, 
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George      Tucker  Charles  McCam- 
Brooke,  Barbour.        mick,  Parkersburg. 

Lyman     J.      Nash,  Cornelius    I.    Har- 
Manitowoc.  ing,  Milwaukee. 
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Friday,  January  24,  1908,  11  A,  M, 

The  meeting"  will  be  called  to  order  on  Friday,  January  24, 
1908,  at  II  o'dock  A.  M.,  by  Hon.  Joseph  H.  Choate,  President, 
in  the  Meeting  Room  of  the  Association  of  the  Bar  of  the  City 
of  New  York,  42  West  Forty-fourth  street. 

The  order  of  business  will  then  be  proceeded  with  as  laid 
down  in  Subdivision  II  of  the  By-Laws,  as  follows : 

1.  Reading  of  the  minutes  of  the  preceding  meeting. 

2.  Nomination  for  membership. 

3.  Report  of  Executive  Committee. 

4.  Report  of  Treasurer. 

5.  Report  of  Committee  on  Admissions. 

6.  Election  of  members. 

7.  Election  of  officers. 

8.  Reports  of  other  standing  committees. 

9.  Reports  of  other  special  committees. 

10.  Special  orders. 

1 1 .  Miscellaneous    business. 

11.30  A.  M.  Paper  —  "  Safe  and  Sound  Wills  —  A  Lawyer's 
Obligation."  By  Daniel  S.  Remsen,  of  the 
New  York  Bar. 

11.50  A,  M.     General  discussion  of  the  subject  presented. 

12.10  P.  M.  Paper  —  "Certain  Phases  of  Qvil  Procedure  in 
England."  By  Elbridge  L.  Adams,  of  the 
Rochester  Bar. 

12.30  P.  M.     General  discussion  of  the  subject  presented, 
j  Report  of  Committee  on  Nominations. 

12.50  p.  M.     "I  Miscellaneous  business. 

1. 00  p.  M.     Adjournment  to  2.30  p.  m. 


Digitized  by  VjOOQIC 


PROGRAM  68 I 

Friday  Afternoon. 

2.30  P.  M.    Annual  address   by  the   President.     Subject  — 

"The  Hague  Conference." 
3.(X>  p.  M.    Report  of  the  Special  Committee  on  Contingent 

Fees. 

3.20  p.  M.  Paper  —  "Some  Faults  in  Legal  Administration." 
By  Elon  R.  Brown,  of  the  Watertown  Bar. 

3.40  p.  M.     General  discussion  of  subject  presented. 

3.50  p.  M.    Report  of  the  Executive  Committee. 

3.55  p.  M.  Report  of  the  Special  Committee  on  Salary  of 
Federal  Judges. 

4.15  p.  M.    Action   on  proposed  amendments  to  the   Con- 
stitution. 
4.20  p.  M.    Report  of  Committee  on  Law  Reform. 

{Election  of  members. 
Election  of  officers. 
Miscellaneous  business. 

5.30  p.  M.    Adjournment. 


Friday  Evening  —  Carnegie  Hall,  Fifty-seventh  Street  and 
Seventh  Avenue, 

8.30  P.  M.  Annual  address  by  The  Right  Honourable  James 
Bryce,  British  Ambassador  to  the  United 
States.  Subject  —  "  The  Methods  and  Con- 
ditions of  Legislation." 

The  Association  of  the  Bar  of  the  City  of  New  York  invites 
the  members  of  this  Association  to  a  reception  to  be  given  at 
42  West  Forty-fourth  street,  immediately  after  Mr.  Bryce's 
address,  to  the  officers  and  members  of  the  New  York  State 
Bair  Association,  and  their  g^est,  the  Right  Honourable  James 
Bryce. 

Saturdav  Morning,  January  25. 
10.00  P.  M.     The  Association  will  meet  in  the  Meeting  Room 
of  the  Bar  Association. 
Order  of  business  according  to  By-Laws. 
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10.30  A.  M.  Paper  —  "  The  Eleventh  Amendment  to  the  Con- 
stitution of  the  United  States."  By  William  D. 
Guthrie,  of  the  New  York  Bar. 

11.00  A.  M.     General  discussion  of  the  subject  presented. 

1 1. 1 5  A.  M.  Paper  —  "Land  Title  Registration  —  Torrcns 
and  Other  Systems."  By  Henry  Pegram, 
of  the  New  York  Bar. 

11.55  A.  M.  General  discussion  of  the  subject  presented, 
which  is  the  topic  selected  for  discussion  at 
this  meeting  by  the  Executive  and  Laiw  Reform 
Committees. 

This  discussion  will  be  opened  bv  Mr.  Frank  E.  Hodgins, 
K.  C,  of  Toronto,  Canada,  who  will  explain  the  land  registra- 
tion systems  in  use  in  the  Dominion  of  Canada,  and  by  Hon. 
Charles  Thornton  Davis,  of  the  Land  Court,  Boston,  Mass.» 
who  will  present  its  practical  operation  in  Massachusetts. 

1. 00  p.  M.    Adjournment. 

Saturday  Afternoon. 

2,30  p.  M.    Continuation  of  the  discussion  of  the  above  topic. 

p  Reports  of  committees. 

J  Election  of  members. 
^'        *      '       I  Miscellaneous  business. 

[  Adjournment. 

On  Saturday  evening,  at  half  after  seven,  the  Annual  Dinner 
of  the  Association  will  be  held  at  the  Waldorf-Astoria 

The  following  clubs  in  the  city  of  New  York  have  courteously 
extended  their  privileges  to  the  members  of  the  New  York 
State  Bar  Association  on  Friday,  January  24  and  Saturday, 
January  25,  1908 : 

The  Century  Association,  7  West  Forty-third  street. 

The  Union  League  Club,  Fifth  avenue  and  Thirty-ninth 
street. 

The  City  Qub  of  New  York,  55  West  Forty-fourth  street 
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AMERICAN  BAR  ASSOCIATION 

REPORT 

OF  THE 
COMMITTEE  ON  CODE  OF  PROFESSIONAL  ETHICS. 

(The  recommendations  of  this  report  zvere  adopted  unani- 
mously at  the  meeting  of  the  Association  at  Portland, 
Maine,  August  27,  1907.) 

To  the  American  Bar  Association: 

Your  committee  have  the  honor  to  report  as  follows: 
I.  The  subject  of  professional  ethics  is  receiving  wide- 
spread attention  throughout  the  nation.     Codes  of  ethics 
have  already  been  adopted  by  the  Bar  Associations  of 
the  following  states: 

Alabama,  December  14,  1887; 

Georgia,  May  9,  1889; 

Virginia,  July  24,  1889; 

Michigan,  June  30,  1897; 

Colorado,  July  6,  1898;  |  For  a  compilation 

North  Carolina,  June  28,  1900;      .  \of  these  codes  see 

Wisconsin,  February  13,  1901 ;         [  Appendix    B    to 

West  Virginia,  February  12,  1902:1  this  report. 

Maryland,  July  2,  1902; 

Kentucky,  July  2,  1903; 

Missouri,  September  28,  1906. 

In  the  State  of  Washington,  seven  brief  but  admirable 
canons  have  been  inserted  in  the  oath  to  be  administered 
on  admission  to  the  Bar,  being  the  "  duties  "  of  an  attor- 
ney and  counsellor  declared  by  the  territorial  statute  of 
January  24,  1863,  and  later  incorporated  in  the  Washing- 
ton Civil  Code.     These  **  duties "  are  also  declared  in 
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enactments  in  California,  Oregon,  and  other  code  states, 
and  disbarment  provided  for  their  wilful  violation.  They 
are  adopted  almost  verbatim  from  the  oath  for  advocates 
prescribed  by  the  laws  of  the  Swiss  canton  of  Geneva 
(see  Appendix  E). 

In  Louisiana,  there  is  incorporated  in  the  1899  charter 
of  the  Stat^  Bar  Association  a  code  of  ethics  consisting 
of  eight  canons,  also  almost  identical  with  those  in  the 
oath  required  by  the  laws  of  Geneva  (see  Appendix  C). 

In  Florida,  where  until  recently  there  has  been  no 
State  Bar  Association,  the  Bar  Association  of  Jackson- 
ville prints  in  its  1906  Year  Book  the  fifty  Resolutions  in 
Regard  to  Professional  Deportment,  formulated  during  the 
forepart  of  the  nineteenth  century  by  David  Hoffman, 
of  the  Bar  of  Baltimore,  Maryland  (see  Appendix  H). 

In  Pennsylvania,  the  State  Bar  Association  in  1906 
appointed  a  committee  "  to  take  up,  consider,  and  report 
upon  the  subject  of  a  code  of  professional  ethics."  In 
July,  1907,  the  committee  reported,  inter  alia: 

"  If  your  committee  had  entertained  any  previous 
doubt  of  the  '  advisability  and  practicability  '  of  the  adop- 
tion of  a  code  of  professional  ethics,  such  doubt  was 
wholly  dissipated  when  the  report  of  the  committee  of 
the  American  Bar  Association  and  its  adoption  by  that 
Association  were  considered;  and  that  report  is  hereto 
appended  and  adopted  as  our  report  upon  those  features 
of  the  resolution  of  our  appointment. 

"  In  view  of  the  above  recited  action  of  the  American 
Bar  Association,  and  of  the  great  desirability  of  practical 
conformity  of  action  by  the  State  Associations  with  that 
of  the  National  Association  in  order  to  secure  all  possible 
uniformity  and  reciprocal  aid  and  support,  it  has  been 
deemed  best  not  to  report  a  draft  of  such  a  code  at  this 
meeting,  but  to  defer  such  action  until  we  can  have  the 
benefit  of  the  action  of  the  American  Bar  Association  in 
this  matter  at  its  meeting  so  soon  to  be  held." 
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The  Pennsylvania  Bar  Association  in  approving  the 
report  of  its  committee  extended  "  to  the  American  Bar 
Association  the  assurance  of  the  hearty  sympathy  and 
co-operation  of  this  Association  in  the  movement  to 
establish  and  to  maintain  a  higher  ethical  standard  in 
the  profession." 

In  Ohio,  at  the  State  Bar  Association  meeting  in  July, 
1907,  a  committee  was  appointed  to  draft  a  code  of  ethics, 
and  the  Secretaries  of  State  Bar  Associations  in  many 
other  states  report  an  active  interest  in  the  subject  in 
their  respective  jurisdictions. 

With  the  exception  of  the  Louisiana  code,  all  the  State 
Bar  Association  codes  are  formulated,  almost  toHdem 
verbis,  upon  that  of  Alabama,  and  concerning  which  it 
was  said  at  the  1903  Kentucky  Bar  Association  meeting 
by  the  Chairman  of  the  committee  reporting  the  Ken- 
tucky code: 

"Anyone  who  is  familiar  with  the  little  book  by  Judge 
Sharswood  on  '  Legal  Ethics '  will  readily  see  how  large 
a  part  of  this  [the  Alabama]  code  has  been  drawn  from 
that  source.  Many  of  its  maxims  have  been  transferred 
word  for  word  from  Sharswood's  treatise,  and  this  is 
certainly  its  best  recommendation."  * 

While  Sharswood's  Essay  on  Professional  Ethics  was 
doubtless  the  inspiration  for  the  Alabama  code,  the  pro- 
fession is  nevertheless  indebted  for  that  code's  existence 
to  the  initiative  of  Colonel  Thomas  Goode  Jones,  after- 
wards Governor  of  Alabama,  and  now  United  States 
Judge  for  the  Middle  District  of  Alabama,'  who  in  188 1 
suggested  the  adoption  of  a  code  of  professional  ethics 
by  the  State  Bar  Association,  and  afterwards  compiled  it 


«1908  Ky.  B.  A.  Rep.,  p.  25. 


Digitized  by  VjOOQIC 


CODE  OF   PROFESSIONAL  ETHICS  687 

11.  Your  committee  are  of  opinion  that  the  adoption 
of  canons  of  professional  ethics  by  the  American  Bar 
Association  is  destined  to  have  a  powerful  and  far-reach- 
ing influence  upon  the  development  of  our  profession, 
indeed  to  so  great  an  extent  that  it  will  be  difficult  to 
overestimate  the  importance  of  the  event.  We  believe 
that  such  canons,  to  become  practically  effective,  should 
be  adopted  only  after  mature  and  careful  deliberation, 
and  much  fuller  consideration  on  the  part  of  our  mem- 
bership than  is  possible  at  one  of  our  annual  meetings. 

We  believe  that  your  committee  in  drafting  the  code, 
should  have  the  active  assistance  of  every  member  of  the 
Association  with  thoughts  upon  the  subject,  and  that  the 
recommendations  which  your  committee  may  see  fit  to 
make  should  be  considered,  not  only  in  connection  with 
what  has  already  been  done  in  those  states  having  codes 
of  ethics,  but  also  in  the  light  of  what  has  been  said  by 
individuals,  who  have  directed  their  attention  particularly 
to  the  subject. 

We  accordingly  annex  an  Appendix  containing: 

A.  That  portion  of  the  1906  report  of  your  committee, 
which  deals  with  the  "  advisability  and  practicability  "  of 
the  adoption  of  canons  of  professional  ethics  by  this 
Association  (p.  6  infra) ; 

B.  A  compilation  of  the  codes  adopted  in  Alabama, 
Colorado,  Georgia,  Kentucky,  Maryland,  Michigan,  Mis- 
souri, North  Carolina,  West  Virginia,  Wisconsin,  and 
Virginia  (p.  10  infra) ; 

C.  The  eight*  canons  incorporated  in  the  1899  charter 
of  the  Louisiana  Bar  Association  (p.  39  infra)] 

D.  The  oath  administered  to  lawyers  on  admission  to 
the  Bar  in  the  State  of  Washington,  containing  a  brief 
outline  of  professional  duty  (p.  40  infra) ; 
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E.  The  oath  prescribed  for  advocates  by  the  laws  of 
Geneva  (p.  41  infra); 

F.  The  lawyer's  prayer,  written  by  Dr.  Samuel  John- 
son, September  26,  1765  (p.  42  infra); 

G.  The  ethical  code  for  lawyers  promulgated  in  1683 
by  Christian  V  of  Denmark  and  Norway  (p,  42  infra); 
and 

H.  Hoffman's  Resolutions  in  Regard  to  Professional 
Deportment,  published  at  Baltimore,  Maryland,  in  1836, 
and  which  are  now  printed  in  the  Year  Book  of  the  Bar 
Association  of  Jacksonville,  Florida  (p.  43  infra);  and 

I.  The  oath  administered  to  lawyers  in  Germany  (p. 
62  infra). 

III.  We  recommend: 

First.  That  the  committee  be  continued  and  enlarged 
by  the  addition  of  Judge  Thomas  Goode  Jones,  author 
of  the  Alabame  code,  which  with  but  few  alterations  has 
been  adopted  by  the  Bar  Associations  of  eleven  states, 
also  that  Mr.  Justice  Brewer  and  the  retiring  and  incom- 
ing Presidents  of  the  Association  be  declared  members 
of  the  committee,  and  also  Hon.  George  R.  Peck,  who 
as  President  of  this  Association  in  1905  appointed  the 
initial  committee  on  this  subject.  Mr.  Justice  Brewer 
was  named  by  President  Parker  a  member  of  the  com- 
mittee, but  at  the  time  felt  constrained  to  decline.  We 
have  since  had  the  benefit  of  his  advice,  and  we  believe 
he  would  now  deem  it  a  duty  to  serve. 

Second.  That  the  Association  reprint  Sharswood's 
Essay  on  Professional  Ethics  [first  published  in  1854]  as 
a  volume  supplemental  to  the  report  of  the  proceedings 
at  the  1907  meeting. 
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Third.  That  the  committee  be  directed  to  transmit 
before  December  i,  1907,  a  copy  of  the  Sharswood 
reprint,  and  of  this  report,  to  each  member  of  the  Asso- 
ciation, and  to  request  a  careful  examination  of  the  docu- 
ments set  forth  in  the  Appendix  to  this  report,  and  the 
submission  of  opinions  and  suggestions  in  the  matter  of 
the  proposed  canons  of  ethics;  that  the  committee  also 
be  directed  to  send  the  reprint  and  report  to  the  Secre- 
tary of  each  State  Bar  Association  in  the  United  States, 
with  similar  requests,  and  to  suggest  that  the  same  be 
referred  to  such  committee  as  may  be  appropriate ;  and 
that  your  committee  confer  with  the  committees  on  pro- 
fessional ethics  both  in  the  states  with  codes,  and  in  those 
without  codes,  but  in  which  action  is  contemplated. 

Fourth.  That  the  committee  be  directed  to  have  the 
proposed  canons  of  professional  ethics  drafted  by  May  i, 
1908,  and  on  or  before  that  date  to  transmit  a  copy  to 
each  member  of  the  Association,  and  to  the  respective 
State  Bar  Association  committees,  requesting  sugges- 
tions and  criticism,  the  final  report  of  the  committee  to 
be  ready  for  submission  at  the  1908  meeting. 
All  of  which  is  respectfully  submitted. 

Henry  St.  George  Tucker,  Virginia, 
James  G.  Jenkins,  Wisconsin, 
William  Wirt  Howe,  Louisiana, 
Francis  Lynde  Stetson,  New  York, 
Ezra  B.  Thayer,  Massachusetts, 
Franklin  Ferriss,  Missouri, 
Thomas  H.  Hubbard,  New  York, 
Frederick  V.  Brown,  Minnesota, 
Lucien  H.  Alexander,  Pennsylvania, 

Committee. 
August,  1907. 
44 
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APPENDIX  A. 

In  re  The  Advisability  and  Practicability  of  the 
Adoption  of  Canons  of  Ethics  by  the  American 
Bar  Association. 

(Excerpts  from  the  1906  Report  of  the  Committee y  printed, 
1906,  A.  B.  A,  Report y  pp.  600-604.) 

Your  instructions  direct  us  to  report  upon  the  "  advis- 
ability and  practicability  "  of  the  adoption  of  such  a  code. 

First,  as  to  advisability. 

We  are  of  opinion  that  the  adoption  of  such  a  code  is 
not  only  advisable,  but  under  existing  conditions  of  very 
great  importance.  There  are  several  considerations 
moving  us  to  this  conclusion: 

I.  With  Wilson,  Webster,  and  others,  we  believe  that 
"justice  is  the  great  interest  of  man  on  earth."  And 
here  in  America,  where  justice  reigns  only  by  and  through 
the  people  under  forms  of  law,  the  lawyer  is  and  must 
ever  be  the  high-priest  at  the  shrine  of  justice.  Under 
our  form  of  government,  unless  the  system  for  establish- 
ing and  dispensing  justice  is  so  developed  and  main- 
tained that  there  shall  be  continued  confidence  on  the 
part  of  the  public  in  the  fairness,  integrity,  and  impar- 
tiality of  its  administration,  there  can  be  no  lasting  per- 
manence to  our  republican  institutions.  Our  profession 
is  necessarily  the  keystone  of  the  republican  arch  of  gov- 
ernment. Weaken  this  keystone  by  allowing  it  to  be 
increasingly  subject  to  the  corroding  and  demoralizing 
influence  of  those  who  are  controlled  by  graft,  greed  and 
gain,  or  other  unworthy  motive,  and  sooner  or  later  the 
arch  must  fall.  It  follows  that  the  future  of  the  republic 
depends  upon  our  maintenance  of  the  shrine  of  justice 
pure  and  unsullied.     We  know  it  cannot  be  so  main- 
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tained  unless  the  conduct  and  motives  of  the  members 
of  our  profession,  of  those  who  are  the  high-priests  of 
justice,  are  what  they  ought  to  be.  It  therefore  becomes 
our  plain  and  simple  duty,  our  patriotic  duty,  to  use  our 
influence  in  every  legitimate  way  to  help  make  the  Amer- 
ican Bar  what  it  ought  to  be.  A  code  of  ethics,  adopted 
after  due  deliberation,  and  promulgated  by  the  American 
Bar  Association,  is  one  method  in  furtherance  of  this  end. 

2.  With  the  marvelous  growth  and  development  of 
our  country  and  its  resources,  with  the  ranks  of  our  pro- 
fession ever  extending,  its  fields  of  activities  ever  widen- 
ing, the  lawyer's  opportunities  for  good  and  evil  are 
correspondingly  enlarged,  and  the  limits  have  not  been 
reached.  We  cannot  be  blind  to  the  fact  that,  however 
high  may  be  the  motives  of  some,  the  trend  of  many  is 
away  from  the  ideals  of  the  past,  and  the  tendency  more 
and  more  to  reduce  our  high  calling  to  the  level  of  a 
trade,  to  a  mere  means  of  livelihood,  or  of  personal 
aggrandizement.  With  the  influx  of  increasing  num- 
bers, who  seek  admission  to  the  profession  mainly  for 
its  emoluments,  have  come  new  and  changed  conditions. 
Once  possible  ostracism  by  professional  brethren  was 
sufficient  to  keep  from  serious  error  the  practitioner  with 
no  fixed  ideals  of  ethical  conduct;  but  now  the  shyster, 
the  barratrously  inclined,  the  ambulance  chaser,  the 
member  of  the  Bar  with  a  system  of  runners,  pursue  their 
nefarious  methods  with  no  check  save  the  rope  of  sand 
of  moral  suasion  so  long  as  they  stop  short  of  actual 
fraud,  and  violate  no  criminal  law.  These  men  believe 
themselves  immune,  the  good  or  bad  esteem  of  their 
colaborers  is  nothing  to  them,  provided  their  itching 
fingers  are  not  thereby  stayed  in  their  eager  quest  for 
lucre.     Much  as  we  regret  to  acknowledge  it,  we  know 
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such  men  are  in  our  midst.  Never  having  realized  or 
grasped  that  indefinable  ethical  something  which  is  the 
soul  and  spirit  of  law  and  justice,  they  not  only  lower  the 
morale  within  the  profession,  but  they  debase  our  high 
calling  in  the  eyes  of  the  public.  They  hamper  the 
administration,  and  even  at  times  subvert  the  ends  of 
justice.  Such  men  are  enemies  of  the  republic ;  not  true 
ministers  of  her  courts  of  justice  robed  in  the  priestly 
garments  of  truth,  honor,  and  integrity.  All  such  are 
unworthy  of  a  place  upon  the  rolls  of  the  great  and  noble 
profession  of  the  law. 

3.  Members  of  the  Bar,  like  judges,  are  officers  of  the 
courts,  and  like  judges  should  hold  office  only  during 
good  behavior.  "  Good  behavior "  should  not  be  a 
vague,  meaningless  or  shadowy  term  devoid  of  practical 
application  save  in  flagrant  cases.  It  should  be  defined 
and  measured  by  such  ethical  standards,  however  high, 
as  are  necessary  to  keep  the  administration  of  justice 
pure  and  unsullied.  Such  standards  may  be  crystallized 
into  a  written  code  of  professional  ethics,  and  a  lawyer 
failing  to  conform  thereto  should  not  be  permitted  to 
practice  or  retain  membership  in  professional  organiza- 
tions, local  or  national,  formed,  as  is  the  American  Bar 
Association,  to  promote  the  administration  of  justice,  and 
uphold  the  honor  of  the  profession.  Such  a  code  in  time 
will  doubtless  become  of  very  great  practical  value  by 
leading  to  action  through  the  judiciary,  for  the  courts 
may,  as  conditions  warrant,  require  all  candidates  for  the 
Bar  to  subscribe  to  suitable  and  reasonable  canons  of 
ethics  as  a  condition  precedent  to  admission.  If  this  be 
done,  the  courts  will  be  in  an  indisputable  position  to 
enforce,  through  suspension  or  disbarment,  the  observance 
of  proper  ethical  conduct  on  the  part  of  members  of  the 
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Bar  SO  admitted.  Indeed,  eventually  the  people,  for  the 
welfare  of  the  community,  and  to  further  the  administra- 
tion of  justice,  may,  either  by  constitutional  provisions 
or  legislative  enactments,  demand  that  all,  before  being 
granted  by  the  state  the  valuable  franchise  to  practice, 
shall  take  an  oath  to  support  not  only  the  constitution, 
but  such  canons  of  ethics  as  may  be  established  by  law. 
One  state  already,  Alabama,  to  its  credit  be  it  said,  has 
by  statute  made  it  a  misdemeanor  for  an  attorney  to 
employ  runners  to  solicit  practice,  and  the  public  prose- 
cutor is  required  to  institute  proceedings  upon  complaint 
of  the  council  of  the  State  Bar  Association.  But  what- 
ever measures  may  in  time  be  developed  to  preserve  the 
judicial  department  of  the  government,  of  which  the  Bar 
forms  so  important  a  part,  from  the  taint  of  unworthy 
motives  and  conduct,  we  believe  that,  viewed  from  almost 
any  standpoint,  the  adoption  and  promulgation  of  a 
series  of  reasonable  canons  of  professional  ethics  in  the 
form  of  a  code  by  the  American  Bar  Association,  cannot 
but  have  a  salutary  effect  upon  the  administration  of  jus- 
tice, and  upon  the  conduct  of  lawyers  generally,  whether 
on  the  Bench  or  at  the  Bar.  Action  by  the  national 
Association  will  also  tend  to  develop  uniformity  between 
the  various  states,  not  only  in  form  and  method  of  state- 
ment, but  also  in  application,  and  this  we  deem  of  prac- 
tical importance.  Indeed,  the  ultimate  measure  of  suc- 
cess of  this  movement  to  keep  the  Bar  true  to  its  pristine 
glory  will  be  largely  enhanced  by  harmony  between  the 
different  states,  and  by  the  moral  support  g^ven  not  only 
by  the  Bars  of  various  jurisdictions  to  each  other,  but  by 
the  courts  of  the  sovereign  states  one  to  the  other. 

4.     A  further  reason  why  we  report  the  advisability  of 
canons  of  ethics  being  authoritatively  promulgated  arises 
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from  the  fact  that  many  men  depart  from  honorable  and 
accepted  standards  of  practice  early  in  their  careers  as 
the  result  of  actual  ignorance  of  the  ethical  requirements 
of  the  situation.  Habits  acquired  when  professional 
character  is  forming  are  lasting  in  their  effects.  The 
"  thus  it  is  written  "  of  an  American  Bar  Association  code 
of  ethics  should  prove  a  beacon  light  on  the  mountain  of 
high  resolve  to  lead  the  young  practitioner  safely  through 
the  snares  and  pitfalls  of  his  early  practice  up  to  and 
along  the  straight  and  narrow  path  of  high  and  honor- 
able professional  achievement. 

Second,  as  to  practicability. 

We  report  that  the  adoption  and  promulgation  of  a 
code  of  ethics  by  the  American  Bar  Association  is 
entirely  practicable. 

1.  It  is  in  keeping  with  the  objects  for  which  our 
Association  was  organized,  among  which  the  following 
are  declared  by  the  constitution: 

"  To  advance  the  science  of  jurisprudence,  promote 
the  administration  of  justice  and  .  .  .  uphold  the 
honor  of  the  profession  of  the  law." 

2.  It  is  not  impossible  or  indeed  difficult  to  crystallize 
abstract  ethical  principles  into  a  series  of  canons  appli- 
cable to  the  usual  concrete  ethical  problems  which  con- 
front the  lawyer  in  the  routine  of  practice.  Several 
State  Bar  Associations  have  already  done  so. 
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APPENDIX  B. 

Compilation  of  the  Codes  of  Ethics  Adopted  by 
THE  State  Bar  Associations  in  Alabama,  Colo- 
rado, Georgia,  Kentucky,  Maryland,  Michigan, 
Missouri,  North  Carolina,  Virginia,  Wiscon- 
sin AND  West  Virginia. 

Note:  The  Code  of  the  Alabama  State  Bar  Associa- 
tion, as  it  is  the  foundation  of  all  the  other  codes,  is  made 
the  basis  of  this  compilation.  All  concurrences  therein, 
additions  thereto  or  eliminations  and  material  alterations 
therefrom,  are  noted.  The  Missouri  Bar  Association, 
alone  of  all  the  others,  has  incorporated  synoptic  head- 
ings with  each  canon  adopted  by  it;  in  this  compilation 
these  headings  are  noted  in  italics  in  front  of  all  the 
canons  to  which  they  are  applicable. 

At  the  commencement  of  the  Alabama  Code  are  the 
following 

Introductory  Statements  : 

[Paragraph  I.]  The  purity  and  efficiency  of  judicial 
administration,  which  under  our  system,  is  largely  gov- 
ernmental itself,  depend  as  much  upon  the  character, 
conduct,  and  demeanor  of  attorneys  in  this  great  trust, 
as  upon  the  fidelity  and  learning  of  courts,  or  the  hon- 
esty and  intelligence  of  juries. 

[Paragraph  II.]  "  There  is  perhaps  no  profession 
after  that  of  the  sacred  ministry,  in  which  a  high  toned 
morality  is  more  imperatively  necessary  than  that  of  the 
law.  There  is  certainly  without  any  exception,  no  pro- 
fession in  which  so  many  temptations  beset  the  path  to 
swerve  from  the  lines  of  strict  integrity ;  in  which  so  many 
delicate  and  difficult  questions  of  duty  are  constantly 
arising.  There  are  pitfalls  and  mantraps  at  every  step, 
and  the  mere  youth,  at  the  very  outset  of  his  career, 
needs  often  the  prudence  and  self-denial,  as  well  as  the 
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moral  courage,  which  belong  commonly  to  riper  years. 
High  moral  principle  is  the  only  safe  guide;  the  only 
torch  to  light  his  way  amidst  darkness  and  obstruction." 
—  Sharswood. 

[Paragraph  III.]  A  comprehensive  summary  of  the 
duties  specifically  enjoined  by  law  upon  attorneys,  which 
they  are  sworn  "  not  to  violate,"  is  found  in  section  791 
of  the  Code  of  Alabama.     These  duties  are: 

"  First.  To  support  the  constitution  and  laws  of  this 
state  and  the  United  States. 

"  Second.  To  maintain  the  respect  due  to  courts  of 
justice  and  judicial  officers. 

"  Third.  To  employ  for  the  purpose  of  maintaining 
the  causes  confided  to  them,  such  means  only  as  are  con- 
sistent with  truth,  and  never  seek  to  mislead  the  judges 
by  any  artifice  or  false  statement  of  the  law. 

"  Fourth.  To  maintain  inviolate  the  confidence,  and 
at  every  peril  to  themselves,  to  preserve  the  secrets  of 
their  clients. 

**  Fifth.  To  abstain  from  all  offensive  personalities, 
and  to  advance  no  fact  prejudicial  to  the  honor  or  repu- 
tation of  a  party  or  a  witness,  unless  required  by  the  jus- 
tice of  the  cause  with  which  they  are  charged. 

"  Sixth.  To  encourage  neither  the  commencement 
nor  continuance  of  an  action  proceeding  from  any  motive 
of  passion  or  interest. 

**  Seventh.  Never  to  reject,  for  any  consideration 
personal  to  themselves,  the  cause  of  the  defenceless  and 
oppressed." 

[Paragraph  IV.]  No  rule  will  determine  an  attorney's 
duty  in  the  varying  phases  of  every  case.     What  is  right 
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and  proper  must,  in  the  absence  of  statutory  rules  and 
an  authoritative  code,  be  ascertained  in  view  of  the 
peculiar  facts,  in  the  light  of  conscience,  and  the  con- 
duct of  honorable  and  distinguished  attorneys  in  similar 
cases,  and  by  analogy  to  the  duties  enjoined  by  statute, 
and  the  rules  of  good  neighborhood. 

[Paragraph  V.]  The  following  general  rules  are 
adopted  by  the  Alabama  State  Bar  Association  for  the 
guidance  of  its  members : 

Note:  In  Maryland,  Kentucky  and  Missouri  the 
introductory  statements  are  omitted,  but  they  are  pre- 
fixed, as  noted  below,  to  the  codes  of  Georgia,  Virginia, 
Michigan,  Colorado,  North  Carolina,  Wisconsin  and 
West  Virginia.  Although  they  do  not  now  appear  with 
the  code  of  Wisconsin  as  printed  in  the  Bar  Association 
report,  they  were,  however,  reported  by  the  Wisconsin 
committee  in  the  form  noted  below  and  were  so  adopted 
with  the  code  in  1901. 

Paragraph  I  of  the  Alabama  introductory  statements 
was  adopted  in  Virginia,  Michigan,  Colorado,  North 
Carolina  and  West  Virginia,  but  in  all  but  West  Virginia 
the  word  "  governmental "  was  changed  to  "  govern- 
ment," and  in  all  but  Colorado  and  West  Virginia,  the 
phrase  "  this  great  trust "  was  altered  to  "  their  great 
trust."  Georgia  and  Wisconsin  did  not  adopt  para- 
graph I. 

Paragraph  II  was  adopted  in  Georgia,  Virginia,  Mich- 
igan, Colorado,  North  Carolina,  Wisconsin  and  West 
Virginia,  and  the  Wisconsin  Bar  Association  also 
incorporated  thq  following  "  sterling  words  of  Ryan, 
Wisconsin's  great  Chief  Justice  " : 

"  Craft  is  the  vice,  not  the  spirit,  of  the  profession. 
Trick  is  professional  prostitution.  Falsehood  is  profes- 
sional apostacy.  The  strength  of  a  lawyer  is  in  thorough 
knowledge  of  legal  truth;  in  thorough  devotion  to  legal 
right.    Truth  and  integrity  can  do  more  in  the  profession 
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that  the  subtlest  and  wiliest  devices.  The  power  of 
integrity  is  the  rule :  the  power  of  fraud  is  the  exception. 
Emulation  and  zeal  lead  lawyers  astray;  but  the  general 
law  of  the  profession  is  duty,  not  success.  In  it,  as  else- 
where in  human  life,  the  judgment  of  success  is  but  the 
verdict  of  little  minds.  Professional  duty,  faithfully  and 
well  performed,  is  the  lawyer's  glory.  This  is  equally 
true  of  the  Bench  and  of  the  Bar."  —  Ryan.  (Wisconsin 
Code.) 

Paragraph  III  was  not  adopted  in  any  state  other  than 
Alabama,  although  the  committee  first  presenting  the 
code  of  ethics  to  the  Maryland  State  Bar  Association 
called  attention  to  Art.  X,  sees.  10^13  of  the  Maryland 
Code  of  Public  General  Laws.  So  also  the  "  duties  "  set 
forth  in  paragraph  III  of  the  introductory  statements  of 
the  Alabama  Code  are  identical  with  the  first  seven  canons 
of  the  Louisiana  Bar  Association's  code  of  ethics,  (see 
Appendix  C  infra)  and  are  also  declared  in  the  codes  of 
most  of  the  civil  code  states  and  also  appear  in  the  oath 
administered  on  admission  to  the  Bar  in  che  State  of 
Washington  (see  Appendix  D  infra).  In  Michigan  the 
following  additional  paragraphs  are  inserted  among  the 
introductory  statements  at  the  commencement  of  its 
code : 

The  oath  of  office  prescribed  by  law,  "  I  do  solemnly 
swear  that  I  will  support  the  constitution  of  the  United 
States,  and  the  constitution  of  this  state  and  that  I  will 
faithfully  discharge  the  duties  of  the  office  of  attorney 
and  counselor-at-law,  and  solicitor  and  counselor  in  chan- 
cery, according  to  the  best  of  my  ability,"  includes  within 
its  terms  all  the  duties  formerly  declared  in  the  oath 
itself,  viz. :  "  To  behave  himself  in  the  office  of  attorney 
according  to  the  best  of  his  learning  and  ability,  and 
with  all  good  fidelity,  as  well  to  the  court  as  to  the  client ; 
that  he  will  use  no  falsehood,  nor  delay  any  man's  cause 
for  lucre  or  malice."     (Michigan  Code.) 
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Fidelity  —  to  the  court  —  to  the  client  —  to  the  claims 
of  truth  and  honor  —  summarizes  the  duty  of  the  lawyer. 
(Michigan  Code.) 

Paragraph  IV  supra,  of  the  Alabama  introductory  state- 
ments, appears  with  the  codes  of  Georgia,  Virginia,  Colo- 
rado, North  Carolina  and  West  Virginia;  also  with  that 
of  Michigan,  the  word  "  attorney's,"  however,  being 
changed  to  "  lawyer's,"  and  the  phrase  "  We  recognize 
that "  being  placed  at  the  commencement  of  the  para- 
graph. In  Wisconsin,  paragraphs  IV  and  V  were 
consolidated  as  follows: 

"  No  code  or  set  of  rules  can  be  framed  to  govern  the 
"  duties  of  attorneys  in  all  the  varying  phases  of  litigation 
"  or  in  all  the  relations  of  professional  life,  but  the  fol- 
"  lowing  general  rules  are  submitted  for  adoption  by  the 
"  Wisconsin  State  Bar  Association  for  the  guidance  of 
"  its  members :  " 

Paragraph  V,  with  the  name  of  the  various  State  Bar 
Associations  properly  inserted  appears  at  the  head  of  the 
codes  of  Georgia,  Virginia,  Michigan,  Colorado,  North 
Carolina  and  West  Virginia;  also  of  Wisconsin,  as  noted 
above  in  the  consolidation  with  paragraph  IV. 

The  introductory  statements  of  the  various  codes 
having  been  thus  set  forth,  we  now  proceed  to  the 

Compilation  of  the  Canons  of  Ethics  in  State  Bar 
Association  Codes. 

Duties  of  Attorneys  to  Courts  and  Judicial  Officers. 
I.  Respect  for  Judicial  Officers. —  The  respect  enjoined 
by  law  for  courts  and  judicial  officers  is  exacted  for  the 
sake  of  the  office,  and  not  for  the  individual  who  admin- 
isters it.  Bad  opinion  of  the  incumbent,  however  well 
founded,  can  not  excuse  the  withholding  of  the  respect 
due  the  office,  while  administering  its  functions. 
(Section  i  of  the  Alabama  Code.) 
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This  canon  has  been  incorporated  in  the  codes  of 
•Georgia  (as  sec.  i),  Virginia  (sec.  i),  Michigan  (sec  i), 
Colorado  (sec.  i),  North  Carolina  (sec.  i),  Wisconsin 
(sec.  i),  Maryland  (sec.  i),  West  Virginia  (sec.  i),  Ken- 
tucky (sec.  i),  and  Missouri  (sec.  i). 

2.  Criticisms  of  Judicial  Conduct. —  The  proprieties  of 
the  judicial  station,  in  a  great  measure  disable  the  judge 
from  defending  himself  against  strictures  upon  his  official 
conduct.  For  this  reason,  and  because  such  criticisms 
tend  to  impair  public  confidence  in  the  administration  of 
justice,  attorneys  should,  as  a  rule,  refrain  from  published 
criticism  of  judicial  conduct,  especially  in  reference  to 
causes  in  which  they  have  been  of  counsel,  otherwise  than 
in  courts  of  review,  or  when  the  conduct  of  a  judge  is 
necessarily  involved  in  determining  his  removal  from  or 
continuance  in  office.     (Alabama  Code,  sec.  2.) 

Adopted  in  Georgia  (sec.  2),  Virginia  (sec.  2),  Michi- 
gan (sec.  2),  Colorado  (sec.  2),  North  Carolina  (sec.  2), 
West  Virginia  (sec.  2),  Maryland  (sec.  2),  Kentucky  (sec. 
2),  and  Missouri  (sec.  2) ;  also  in  Wisconsin  (sec.  2)  with 
^*  published  criticism  "  changed  to  "  public  criticism." 

3.  Using  Personal  InAuence  on  the  Court. —  Marked 
attention  and  unusual- hospitality  to  a  judge,  when  the 
relations  of  the  parties  are  such  that  they  would  not  other- 
wise be  extended,  subject  both  judge  and  attorneys  to 
misconstructions  and  should  be  sedulously  avoided.  A 
self-respecting  independence  in  the  discharge  of  the 
attorney's  duties,  which  at  the  same  time  does  not  with- 
hold the  courtesy  and  respect  due  the  judge's  station, 
is  the  only  just  foundation  for  cordial,  personal  and  offi- 
cial relations  between  Bench  and  Bar.  All  attempts  by 
means  beyond  these  to  gain  special  personal  considera- 
tion and  favor  of  a  judge  are  disreputable.  (Alabama 
Code,  sec.  3.) 
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Adopted  in  Georgia  (sec.  3),  Virginia  (sec.  3),  Michigan 
(sec.  3),  Colorado  (sec.  3),  North  Carolina  (sec.  3),  Wis- 
consin (sec.  3),  Maryland  (sec.  3),  West  Virginia  (sec. 
3),  and  Kentucky  (sec.  3).  In  Missouri  (sec.  3)  this 
canon  was  adopted,  except  that  in  the  last  sentence  the 
words  "by  means  beyond  these"  are  eliminated,  as  is 
the  sentence  "  A  self-respecting  independence  in  the  dis- 
charge of  the  attorney's  duties,  which,  at  the  same  time, 
does  not  withhold  the  courtesy  and  respect  due  to  the 
judge's  station,  is  the  only  just  foundation  for  cordial, 
personal  and  official  relations  between  Bench  and  Bar." 

4.  Defending  the  Courts  against  Popular  Clamor. — 
Courts  and  judicial  officers,  in  the  rightful  exercise  of 
their  functions,  should  always  receive  the  .support  and 
countenance  of  attorneys  against  unjust  criticism  and 
popular  clamor;  and  it  is  an  attorney's  duty  to  give 
them  his  moral  support  in  all  proper  ways,  and  par- 
ticularly by  setting  a  good  example  in  his  own  person  of 
obedience  to  law.     (Alabama  Code,  sec.  4.) 

Adopted  in  Georgia  (sec.  4),  Virginia  (sec.  4),  Mich- 
igan (sec.  4),  Colorado  (sec.  4),  North  Carolina  (sec.  4), 
Maryland  (sec.  4),  West  Virginia  (sec.  4),  Kentucky 
(sec.  4),  and  Missouri  (sec.  4).  In  Wisconsin  (sec.  4) 
the  first  portion  of  the  canon  was  adopted,  but  the  last 
clause  commencing  with  the  words  "  and  particularly  by,"' 
etc.,  was  omitted. 

5.  Candor  and  Fairness, —  The  utmost  candor  and  fair- 
ness should  characterize  the  dealings  of  attorneys  with 
the  courts  and  with  each  other.  Knowingly  citing  as 
authority  an  overruled  case,  or  treating  a  repealed  statute 
as  in  existence;  knowingly  misquoting  the  language  of  a 
decision  or  text-book;  knowingly  misquoting  the  con- 
tents of  a  paper,  the  testimony  of  a  witness,  or  the 
language  or  argument  of  opposite  counsel;  offering  evi- 
dence which  it  is  known  the  court  must  reject  as  illegal^ 
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to  get  it  before  the  jury,  under  the  guise  of  arguing  its 
admissibility;  and  all  kindred  practices  are  deceits  and 
evasions  unworthy  of  attorneys. 

Purposely  concealing  or  withholding  in  the  opening 
argument,  positions  intended  finally  to  be  rehed  on.  in 
order  that  opposite  counsel  may  not  discuss  them,  is 
unprofessional.  Courts  and  juries  look  with  disfavor  on 
such  practices,  and  are  quick  to  suspect  the  weakness  of 
the  cause  which  has  need  to  resort  to  them. 

In  the  argument  of  demurrers,  admission  of  evidence, 
and  other  questions  of  law,  counsel  should  carefully 
refrain  from  "  side-bar  "  remarks  and  sparring  discourse, 
to  influence  the  jury  or  bystanders.  Personal  colloquies 
between  counsel  tend  to  delay  and  promote  unseemly 
wrangling,  and  ought  to  be  discouraged.  (Alabama 
Code,  sec.  5.) 

The  first  paragraph  was  adopted  in  Colorado  (sec.  5), 
Wisconsin  (sec.  5),  and  Missouri  (sec.  5).  Virginia  (sec. 
5,)  North  Carolina  (sec.  5)  and  West  Virginia  (sec.  5) 
adopted  it,  but  changed  the  word  "  treating  "  to  "  read- 
ing," and  the  words  '*  knowingly  misquoting  the  language 
of  a  decision  or  text-book  "  to  **  knowingly  misstating," 
etc.  Georgia  (sec.  5),  Michigan  (sec.  5),  Maryland  (sec. 
5)  and  Kentucky  (sec.  5)  also  adopted  the  paragraph 
changing  the  words  "  knowingly  misquoting,"  etc.,  as 
above,  to  "  knowingly  misstating,"  etc.  Maryland  (sec. 
5)  also  inserted  **  simply  "  before  the  words  "  to  get  it 
before  the  jury." 

The  second  paragraph  was  adopted  without  change  by 
Georgia  (sec.  5),  Virginia  (sec.  5),  Michigan  (sec.  5), 
Colorado  (sec.  5),  Maryland  (sec.  5)  and  West  Virginia 
(sec.  s).  The  first  half  of  the  second  paragraph  was 
adopted  by  North  Carolina  (sec.  5)  and  Kentucky  (sec. 
S)  —  they,  however,  omitted  the  sentence :  "  Courts  and 
juries  look  with  disfavor  on  such  practices,  and  are  quick 
to  suspect  the  weakness  of  the  cause  which  has  need  to 
resort  to  them."  Wisconsin  and  Missouri  omitted  the 
second  paragraph  altogether. 
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The  third  paragraph  was  adopted  without  alteration 
by  Georgia  (sec.  5),  Virginia  (sec.  5),  Michigan  (sec.  5), 
Colorado  (sec.  5),  North  Carolina  (sec.  5),  West  Vir- 
ginia (sec.  5),  Maryland  (sec.  5)  and  Kentucky  (sec.  5), 
iind  was  omitted  by  Wisconsin  and  Missouri. 

6.  Attorneys  owe  to  the  courts  and  the  public  whose 
business  the  courts  transact,  as  well  as  to  their  own 
clients,  to  be  punctual  in  attendance  on  their  causes ;  and 
whenever  an  attorney  is  late  he  should  apologize  or 
explain  his  absence.     (Alabama  Code,  sec.  6.) 

Adopted  in  Georgia  (sec.  6),  Virginia  (sec.  6),  Michigan 
(sec.  8),  Colorado  (sec.  6),  North  Carolina  (sec.  6),  Mary- 
land (sec.  6)  and  West  Virginia  (sec.  6).  Wisconsin  (sec. 
6)  and  Kentucky  (sec.  6)  adopted  the  first  half,  but 
omitted  the  concluding  sentence :  "  and  whenever  an 
attorney  is  late  he  should  apologize  or  explain  his 
absence."    Missouri  omitted  the  entire  section. 

7.  Display  of  Temper. —  One  side  must  always  lose  the 
cause;  and  it  is  not  wise  or  respectful  to  the  court,  for 
attorneys  to  display  temper  because  of  an  adverse  ruling. 
(Alabama  Code,  sec.  7.) 

Adopted  in  Georgia  (sec.  7),  Virginia  (sec.  7),  Mich- 
igan (sec.  9),  Colorado  (sec.  7),  North  Carolina  (sec.  7), 
Wisconsin  (sec.  7),  Maryland  (sec.  7),  West  Virginia 
(sec.  7),  Kentucky  (sec.  7)  and  Missouri  (sec.  6).  When 
the  matter  was  under  discussion  in  the  Maryland  State 
Bar  Association  Chief  Judge  McSherry  said :  "  Now  I 
object  to  that;  at  least  some  of  these  gentlemen  around 
here  have  induced  me  to  object,  for  this  reason;  it  has 
been  time  honored  lex  non  scripta,  that  in  Western  Mary- 
land a  lawyer  who  loses  the  case  has  one  of  three  remedies 
to  pursue ;  he  may  curse  the  Court  for  thirty  days ;  he  may 
get  drunk  for  three  days,  or  he  may  appeal.  He  cannot 
have  all  these  remedies  in  cumulative  form.  This  has 
been  availed  of  on  many  occasions.  And  I  am  opposed 
to  the  present  generation  of  lawyers  being  deprived  of 
any  of  them  and  it  is  curtailing  the  right  of  free  speech. 
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Why  shouldn't  a  lawyer  have  a  perfect  right  for  thirty 
days  to  swear  at  the  Court?  Of  course,  if  after  the  expira- 
tion of  thirty  days,  he  keeps  it  up,  it  becomes  a  contempt." 
(Md.  B.  A.  Rep.  IQ02,  p.  98.)  It  is  not,  however,  recorded 
that  Chief  Judge  McSherry  dissented  when  the  canon  wa.s 
adopted  in  Maryland. 

Duties  of  Attorneys  to  Each  Other,  to  Clients  and  the  Public. 

8.  It  is  a  mark  of  proper  respect,  and  a  practice 
worthy  of  adoption  in  all  courts  of  record,  for  attorneys 
to  rise  and  remain  standing,  while  the  judges  enter  and 
take  their  seats  upon  the  Bench.  (Wisconsin  Code, 
sec.  8.) 

The  Wisconsin  State  Bar  Association  inserted  the 
above  canon  when  adopting  its  code  in  1901.  The  section 
is  not  in  any  of  the  other  codes. 

9.  Upholding  the  Dignity  of  the  Profession. —  An  attor- 
ney should  strive  at  all  times,  to  uphold  the  honor,  main- 
tain the  dignity,  and  promote  the  usefulness  of  the 
profession ;  for  it  is  so  interwoven  with  the  administration 
of  justice  that  whatever  redounds  to  the  good  of  one 
advances  the  other ;  and  the  attorney  thus  discharges,  not 
merely  an  obligation  to  his  brothers,  but  a  high  duty  to 
the  state  and  his  fellowman.     (Alabama  Code,  sec.  8.) 

Adopted  in  Georgia  (sec.  8),  Virginia  (sec.  8),  Michigan 
(sec.  14),  Colorado  (sec.  8),  North  Carolina  (sec.  8),  Wis- 
consin (sec.  9),  Maryland  (sec.  8),  West  Virginia  (sec.  8), 
Kentucky  (sec.  8)  and  Missouri  (sec.  32).  The  latter 
followed  Wisconsin  (sec.  9)  in  changing  the  last  word  to 
"  men,"  and  inserted  "  professional  brethren  "  in  place  of 
"  brothers." 

10.  Disparaging  Members  of  the  Profession, — ^An  attor- 
ney should  not  speak  slightingly  or  disparagingly  of  his 
profession,  or  pander  in  any  way  to  unjust  prejudices 
against  it ;  and  he  should  scrupulously  refrain  at  all  times. 
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an4  in  all  relations  of  life,  from  availing  himself  of  any 
prejudice  or  popular  misconception  against  lawyers,  in 
order  to  carry  a  point  against  a  brother  attorney. 
(Alabama  Code,  sec.  9.) 

Adopted  in  Georgia  (sec.  9),  Virginia  (sec.  9),  Michi- 
gan (sec.  15),  Colorado  (sec.  9),  North  Carolina  (sec.  9), 
Maryland  (sec.  9),  West  Virginia  (sec.  9),  and  Kentucky 
(sec.  9) ;  also  in  Missouri  (sec.  33)  after  inserting  "  popu- 
lar" between  "unjust"  and  "prejudices."  This  canon 
does  not  appear  in  the  Wisconsin  Code. 

II.  How  Far  an  Attorney  May  Go  in  Supporting  a 
Client's  Cause, —  Nothing  has  been  more  potential  in  cre- 
ating and  pandering  to  popular  prejudice  against  lawyers 
as  a  class,  and  in  withholding  from  the  profession  the 
full  measure  of  public  esteem  and  confidence  which  belong 
to  the  proper  discharge  of  its  duties,  than  the  false  claim, 
often  set  up  by  the  unscrupulous  in  defense  of  question- 
able transactions,  that  it  is  an  attorney's  duty  to  do  every- 
thing to  succeed  in  his  client's  cause. 

An  attorney  "  owes  entire  devotion  to  the  interest  of 
his  client,  warm  2eal  in  the  maintenance  and  defense  of 
his  cause,  and  the  exertion  of  the  utmost  skill  and  abil- 
ity," to  the  end  that  nothing  may  be  taken  or  withheld 
from  him,  save  by  the  rules  of  law,  legally  applied.  No 
sacrifice  or  peril,  even  to  loss  of  life  itself,  cstn  absolve 
from  the  fearless  discharge  of  this  duty.  Nevertheless, 
it  is  steadfastly  to  be  borne  in  mind  that  the  great  trust 
is  to  be  performed  within  and  not  without  the  bounds 
of  the  law  which  creates  it.  The  attorney's  office  does 
not  destroy  man's  accountability  to  his  Creator,  or 
loosen  the  duty  of  obedience  to  law,  and  the  obligation 
to  his  neighbor;  and  it  does  not  permit,  much  less 
demand,  violation  of  law,  or  any  manner  of  fraud  or 
chicanery,  for  the  client's  sake.  (Alabama  Code,  sec.  10.) 
45 
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The  first  paragraph  of  this  canon  has  also  been  adopted 
in  Georgia  (sec.  lo),  Virginia  (sec.  lo),  Michigan  (sec. 
1 6),  Colorado  (sec.  lo),  North  Carolina  (sec.  lo),  Mary- 
land (sec.  lo),  West  Virginia  (sec.  lo)  and  Missouri  (sec 
lo).  Wisconsin  (sec.  lo)  and  Kentucky  (sec.  lo)  adopted 
it  without  the  words :  "  and  in  withholding  from  the  pro- 
fession the  full  measure  of  public  esteem  and  confidence 
which  belong  to  the  proper  discharge  of  its  duties." 

The  second  paragraph  has  also  been  adopted  in  Vir- 
ginia (sec.  lo),  Michigan  (sec.  i6),  North  Carolina  (sec. 
lo),  Maryland  (sec.  lo)  and  Kentucky  (sec.  lo);  also  in 
Georgia  (sec.  lo),  Colorado  (sec.  lo),  West  Virginia  (sec. 
lo)  and  Wisconsin  (sec.  lo)  after  changing  "  loosen  "  to 
**  lessen."  Wisconsin  (sec.  lo)  also  struck  out  the  sen- 
tences :  "  No  sacrifice  or  peril,  even  to  the  loss  of  life 
itself,  can  absolve  from  the  fearless  discharge  of  this  duty. 
Nevertheless,  it  is  steadfastly  to  be  borne  in  mind  that  the 
great  trust  is  to  be  performed  within  and  not  without 
the  bounds  of  the  law -which  creates  it."  Missouri  omitted 
the  second  paragraph  entirely. 

12.  Exposing  Corrupt  Attorneys. —  Attorneys  should 
fearlessly  expose  before  the  proper  tribunals  corrupt  or 
dishonest  conduct  in  the  profession;  and  there  should 
never  be  any  hesitancy  in  accepting  employment  against 
an  attorney  who  has  wronged  his  client.  (Alabama  Code, 
sec.  II.) 

Adopted  in  Georgia  (sec.  ii),  Virginia  (sec.  ii),  Michi- 
gan (sec.  17),  Colorado  (sec.  11),  North  Carolina  (sec. 
11),  Wisconsin  (sec.  11),  Maryland  (sec.  11),  West  Vir- 
ginia (sec.  11),  Kentucky  (sec.  11)  and  Missouri  (sec.  34). 

13.  Attitude  of  State's  Attorney  Toward  Innocent  Pris- 
,oner. —  An  attorney  appearing  or  continuing  as  private 
counsel  in  the  prosecution  for  a  crime  of  which  he 
Relieves  the  accused  innocent,  forswears  himself.  The 
state's  attorney  is  criminal,  if  he  presses  for  a  conviction, 
when  upon  the  evidence  he  believes  the  prisoner  innocent. 
If  the  evidence  is  not  plain   enough  to  justify  a  noUe 
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prosequi,  a  public  prosecutor  should  submit  the  case,  with 
such  comments  as  are  pertinent,  accompanied  by  a  candid 
statement  of  his  own  doubts.  (Alabama  Code,  sec.  12.) 
Adopted  in  Georgia  (sec.  12),  Virginia  (sec.  12),  Michi- 
gan (sec.  43),  Colorado  (sec.  12),  North  Carolina  (sec. 
12),  Wisconsin  (sec.  12),  Maryland  (sec.  12),  West  Vir- 
ginia (sec.  12),  Kentucky  (sec.  12)  and  Missouri  (sec.  11). 
Kentucky  changed  the  word  "  state's "  to  "  common- 
wealth's." 

14.  Defending  One  Whom  Advocate  Believes  to  be 
Guilty. —  An  attorney  cannot  reject  the  defense  of  a  per- 
son accused  of  a  criminal  offense,  because  he  knows  or 
believes  him  guilty.  It  is  his  duty  by  all  fair  and  honor- 
able means  to  present  such  defenses  as  the  law  of  the  land 
permits,  to  the  end  that  no  one  may  be  deprived  of  life 
or  liberty,  but  by  due  process  of  law.  (Alabama  Code, 
sec.  13.) 

Adopted  in  Colorado  (sec.  13)  and  Missouri  (sec.  12). 
With  the  word  "honorable''  changed  to  "lawful"  it 
has  been  adopted  by  Georgia  (sec.  13),  Virginia  (sec.  13), 
Michigan  (sec.  44),  North  Carolina  (sec.  13),  Maryland 
(sec.  13)  and  West  Virginia  (sec.  13).  Kentucky  (sec.  13) 
also  made  this  change  and  followed  Wisconsin  (sec.  13) 
in  adopting  the  canon  after  altering  the  words  "  cannot 
reject "  to  read  "  is  not  bound  to  reject." 

15.  Maintaining  Harassing  Litigation. —  An  attorney 
must  decline  in  a  civil  cause  to  conduct  a  prosecution, 
when  satisfied  that  the  purpose  is  merely  to  harass  or 
injure  the  opposite  party,  or  to  work  oppression  and 
wrong.     (Alabama  Code,  sec.  14.) 

Adopted  in  Georgia  (sec.  14),  Virginia  (sec.  14),  Michi- 
gan (sec.  45),  Colorado  (sec.  14),  North  Carolina  (sec.  14), 
Wisconsin  (sec.  14),  Maryland  (sec.  14),  West  Virginia 
(sec.  14),  Kentucky  (sec.  14)  and  Missouri  (sec.  13). 

16.  It  is  bad  practice  for  an  attorney  to  communicate 
or  argue  privately  with  the  judge  as  to  the  merits  of  his 
cause.     (Alabama  Code,  sec.  15.) 
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Adopted  in  Georgia  (sec.  15),  Virginia  (sec.  15),  Michi- 
gan (sec.  6),  Colorado  (sec.  15),  North  Carolina  (sec.  15), 
Wisconsin  (sec.  15),  Maryland  (sec.  15),  West  Virginia 
(sec.  15)  and  Kentucky  (sec.  15).  In  the  Missouri  Code 
this  canon  is  omitted.  Maryland  (sec.  15),  in  adopting  it, 
added  the  following: 

17.  He  should  avoid  all  unnecessary  communication 
with  jurors,  even  as  to  matters  foreign  to  the  cause,  both 
before  and  during  the  trial.     (Maryland  Code,  sec.  15.) 

This  canon  in  this  form  does  not  appear  in  any  other 
code  than  Maryland's.  It  is,  however,  substantially  the 
same  as  sec.  55  of  the  Alabama  Code  (Compilation, 
sec.  63). 

18.  General  Rules  as  to  Professional  and  Unprofessional 
Advertising. —  Newspaper  advertisements,  circulars,  and 
business  cards,  tendering  professional  services  to  the  gen- 
eral public,  are  proper;  but  special  solicitation  of  par- 
ticular individuals  to  become  clients  ought  to  be  avoided. 
Indirect  advertisement  for  business,  by  furnishing  or 
inspiring  editorials  or  press  notices,  regarding  causes  in 
which  the  attorney  takes  part,  the  manner  in  which  they 
are  conducted,  the  importance  of  his  positions,  the  magni- 
tude of  the  interests  involved,  and  all  other  like  self- 
laudation,  is  of  evil  tendency,  and  wholly  unprofessional. 
(Alabama  Code,  sec.  16.) 

Adopted  in  Colorado  (sec.  16),  North  Carolina  (sec.  16) 
and  Wisconsin  (sec.  16);  also  in  the  following,  with 
changes  as  noted:  Georgia  (sec.  16),  Virginia  (sec.  16), 
Maryland  (sec.  16)  and  West  Virginia  (sec.  16)  changed 
the  words  **  ought  to  be  avoided  "  to  "  is  disreputable," 
while  Kentucky  (sec.  16)  used  the  phrase  "is  highly 
objectionable,"  and  Missouri  (sec.  45)  the  words  "  should 
be  avoided."  Instead  of  the  words  "  are  proper,"  Ken- 
tucky (sec.  16)  inserted  "  while  not  improper  are  to  be 
dealt  in  sparingly;"  Maryland  (sec.  16)  changed  "self 
laudation "  to  "  self-adulation,"  and  Missouri  (sec.  45) 
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omitted  "  like  "  in  front  of  "  self-laudation ;  "  Michigan 
(sec.  51)  for  the  words  "  Newspaper  advertisements,  cir- 
culars," substituted  "  The  insertion  of  business  cards  in 
newspapers,"  and  inserted  after  "general  public"  the 
phrase  ''  or  announcing  business  changes ;  "  and  all  states 
other  than  Alabama  and  Michigan  make  "  are  conducted  " 
read  "  were  conducted." 

^19.  Newspaper  Disctission  of  Pending  Litigation. — 
Newspaper  publications  by  an  attorney  as  to  the  merits 
of  pending  or  anticipated  litigation,  call  forth  discussion 
and  reply  from  the  opposite  party,  tend  to  prevent  a  fair 
trial  in  the  courts,  and  otherwise  prejudice  the  due  admin- 
istration of  justice.  It  requires  a  strong  case  to  justify 
such  publications;  and  when  proper,  it  is  unprofessional 
to  make  them  anonymously.    (Alabama  Code,  sec.  17.) 

Adopted  in  Georgia  (sec.  17),  Virginia  (sec.  17),  Michi- 
gan (sec.  52),  Colorado  (sec.  17),  North  Carolina  (sec.  17), 
West  Virginia  (sec.  17),  Maryland  (sec.  17),  and  Missouri 
(sec.  35);  Wisconsin  (sec.  17)  and  Kentucky  (sec.  17) 
adopted  the  canon  with  "  and  interviews  "  inserted  after 
"newspaper  publications;"  Wisconsin  (sec.  17)  followed 
by  Kentucky  (sec.  17)  as  noted  below  added  the  following 
sentence : 

20.  It  is  better  that  all  newspaper  reports  be  taken 
from  the  records  and  papers  on  file  in  the  court.  (Wis- 
consin Code,  sec.  17.) 

As  intimated  above  (under  Compilation  sec.  19)  this 
canon  was  also  adopted  in  Kentucky  (sec.  17),  but  not 
until  the  words  "  of  court  proceedings "  were  inserted 
after  "  reports,"  and  "  as  far  as  may  be  "  after  "  taken." 
^  This  canon  does  not  appear  in  the  codes  of  any  other 
states. 

21.  Where  Attorney  Becomes  Witness  for  his  Client. — 
When  an  attorney  is  a  witness  for  his  client  except  as  to 
formal  matters,  such  as  the  attestation  or  custody  of  an 
instrument' and  the  like,  he  should  leave  the  trial  of  the 
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cause  to  other  counsel.  Except  when  essential  to  the 
ends  of  justice,  an  attorney  should  scrupulously  avoid 
testifying  in  court  in  behalf  of  his  client,  as  to  any  matter. 
(Alabama  Code,  sec.  i8.) 

Adopted  in  Georgia  (sec.  i8),  Virginia  ^sec.  i8),  Colo- 
rado (sec.  1 8),  North  Carolina  (sec.  i8),  Wisconsin 
(sec.  i8),  Maryland  (sec.  i8),  West  Virginia  (sec.  i8), 
Kentucky  (sec.  i8)  and  Missouri  (sec.  14);  also  in  Michi- 
gan (sec.  38)  after  inserting  the  words  "  the  computation 
of  interest "  after  "  instrument." 

22.  Impersonality  of  the  Advocate, —  The  same  reasons 
which  make  it  improper  in  general  for  an  attorney  to  tes- 
tify for  his  client,  apply  with  greater  force  to  assertions, 
sometimes  made  by  counsel  in  argument,  of  personal 
belief  in  the  client's  innocence  or  the  justice  of  his  cause. 
If  such  assertions  are  habitually  made  they  lose  all  force 
and  subject  the  attorney  to  falsehoods;  while  the  failure 
to  make  them  in  particular  cases  will  often  be  esteemed  a 
tacit  admission  of  belief  of  the  client's  guilt,  or  the  weak- 
ness of  his  cause.     (Alabama  Code,  sec.  19.) 

Adopted  in  Colorado  (sec.  19)  and  Wisconsin  (sec.  19); 
also  in  Michigan  (sec.  39)  after  changing  the  words 
"  attorney  to  falsehoods  "  to  read  "  attorney  to  the  charge 
of  falsehood."  Georgia  (sec.  19)  followed  by  Virginia 
(sec.  19),  North  Carolina  (sec.  19),  Maryland  (sec.  19), 
West  Virginia  (sec.  19),  Kentucky  (sec.  19)  and  Missouri 
(sec.  19)  omitted  the  last  half  of  the  canon,  commencing 
with  the  words :  "  If  such  assertions,"  and  with  the  excep- 
tion of  Maryland  reconstructed  the  first  half  to  read  as 
follows :  "  Assertions  sometimes  made  by  counsel  in  argu- 
ment, of  a  personal  belief  of  the  client's  innocence,  or  the 
justice  of  his  cause,  are  to  be  discouraged."  Maryland 
(sec.  19)  adopted  the  first  half  of  the  Alabama  canon 
(Compilation  sec.  22),  and  added  the  sentence :  "  Such 
assertions  should  be  discouraged." 

'  23.  Stirring  up  Litigation. —  It  is  indecent  to  hunt  up 
defects  in  titles  and  the  like  and  inform  thereof,  in  order 
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to  be  employed  to  bring  suit ;  or  to  seek  out  a  person  sup- 
posed to  have  a  cause  of  action  and  endeavor  to  get  a  fee 
to  litigate  about  it.  Except  where  ties  of  blood,  relation- 
ship or  trust,  make  it  an  attorney's  duty,  it  is  unprofes- 
sional to  volunteer  advice  to  bring  a  lawsuit.  Stirring  up 
strife  and  litigation  is  forbidden  by  law,  and  disreputable 
in  morals.     (Alabama  Code,  sec.  20.) 

Adopted  in  Georgia  (sec.  20),  Virginia  (sec.  20),  Michi- 
gan (sec.  53),  Colorado  (sec.  20),  North  Carolina  (sec.  20), 
Wisconsin  (sec.  20),  Maryland  (sec.  20),  West  Virginia 
(sec.  20),  Kentucky  (sec.  20)  and  Missouri  (sec.  30). 

24.  Confidential  Communications. —  Communications 
and  confidences  between  client  and  attorney  are  the  prop- 
erty and  secrets  of  the  client,  and  can  not  be  divulged 
except  at  his  instance;  even  the  death  of  the  client  does 
not  absolve  the  attorney  from  his  obligation  of  secrecy. 
(Alabama  Code,  sec.  21.) 

Adopted  in  Georgia  (sec.  21),  Virginia  (sec.  21),  Michi- 
gan (sec.  27),  Colorado  (sec.  21),  North  Carolina  (sec.  21), 
Wisconsin  (sec.  21),  West  Virginia  (sec.  21),  Maryland 
(sec.  21),  Kentucky  (sec.  21)  and  Missouri  (sec.  16).  In 
the  latter  the  word  "  proper "  appears  in  the  place  of 
"  property  and,"  and  the  words  "  and  confidences  "  are 
changed  to  "  in  confidence." 

25.  Accepting  Adverse  Retainers. —  The  duty  not  to 
divulge  the  secrets  of  clients  extends  further  than  mere 
silence  by  the  attorney,  and  forbids  accepting  retainers  or 
employment  afterwards  from  others  involving  the  client's 
interests,  in  the  matters  about  which  the  confidence  was 
reposed.  When  the  secrets  or  confidence  of  a  former 
client  may  be  availed  of  or  be  material,  in  a  subsequent 
suit,  as  the  basis  of  any  judgment  which  may  injuriously 
affect  his  rights,  the  attorney  cannot  appear  in  such  cause, 
without  the  consent  of  his  former  client.  (Alabama 
Code,  sec.  22.) 
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Adopted  in  Georgia  (sec.  22),  Virginia  (sec.  22),  Mich- 
igan (sec.  28),  Colorado  (sec.  22),  North  CaroUna  (sec. 
22),  West  Virginia  (sec.  22),  Maryland  (sec.  22)  and  Ken- 
tucky (sec.  22).  The  canon  does  not  appear  in  the  Wis- 
consin Code.  Missouri  (sec.  17)  adopted  the  first  part, 
but  omitted  the  half  commencing  **  When  the  secrets  or 
confidence,"  etc. 

26.  Attacking  His  Ozvn  Instruments  or  Conveyances. — ^An 
attorney  can  never  attack  an  instrument  or  paper  drawn 
by  him  for  any  infirmity  apparent  on  its  face ;  nor  for  any 
other  cause  where  confidence  has  been  reposed  as  to  the 
facts  concerning  it.  Where  the  attorney  acted  as  a  mere 
conveyancer,  and  was  not  consulted  as  to  the  facts,  and 
unknown  to  him,  the  transaction  amounted  to  a  violation 
of  the  criminal  laws,  he  may  assail  it  on  that  ground,  in 
suits  between  third  persons,  or  between  parties  to  the 
instrument  and  strangers.     (Alabama  Code,  sec.  23.) 

Adopted  in  Michigan  (sec.  46),  Colorado  (sec.  23)  and 
Missouri  (sec.  18);  also  in  Georgia  (sec.  23),  Virginia  (sec. 
23),  North  Carolina  (sec.  23),  West  Virginia  (sec.  24), 
Maryland  (sec.  24),  and  Kentucky  (sec.  23)  with  the  word 
'*  conveyancer  "  changed  to  "  scrivener  "  and  the  adjective 
"  criminal "  eliminated.  This  canon  is  omitted  from  the 
Wisconsin  Code. 

2y.  What  InHaences  an  Attorney  May  Use. — An  attorney 
openly,  and  in  his  true  character,  may  render  purely  pro- 
fessional services  before  committees,  regarding  proposed 
legislation,  and  in  advocacy  of  claims  before  departments 
of  the  government,  upon  the  same  principles  of  ethics 
which  justify  his  appearance  before  the  courts;  but  it  is 
immoral  and  illegal  for  an  attorney  so  engaged  to  con- 
ceal his  attorneyship,  or  to  employ  secret  personal  solici- 
tations, or  to  use  means  other  than  those  addressed  to  the 
reason  and  understanding  to  influence  action.  (Alabama 
Code,  sec.  24.) 
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Adopted  in  Georgia  (sec.  24),  Virginia  (sec.  24),  Mich- 
igan (sec.  47),  Colorado  (sec.  24),  North  Carolina  (sec. 
24),  Maryland  (sec.  25),  West  Virginia  (sec.  24)  and  Mis- 
souri (sec.  31);  also  in  Wisconsin  (sec.  22)  after  inserting 
the  word  "  improper  "  in  place  of  "  immoral  and  illegal." 
This  canon  was  also  adopted  in  Kentucky  (sec.  24)  with 
this  change,  and  also  with  the  words  "  before  commit- 
tees **  eliminated  and  the  words,  "  to  do  any  act "  sub- 
stituted for  the  phrase  "  to  employ  secret  personal 
solicitations." 

In  Arkansas,  no  code  of  ethics  has  as  yet  been  formu- 
lated, but  in  1902  the  state  Bar  Association  adopted  the 
following  resolution: 

"  It  is  unprofessional  for  any  member  of  the  Bar  to 
accept  or  receive  any  compensation  for  his  services,  or 
use  of  his  influence  in  procuring  or  defeating  legislation, 
either  state  or  municipal,  and  this  whether  it  be  for  mak- 
ing an  argument  before  committee  or  otherwise;  and  no 
attorney  for  a  corporation  receiving  a  salary  should  ever 
undertake  to  influence  legislation  on  behalf  of  such 
corporation." 

But  at  the  1903  meeting  the  Arkansas  Bar  Association 
modified  this  resolution,  on  report  of  its  Committee  on 
Professional  Ethics,  by  the  adoption  of  the  following : 

"  Resolved,  That  it  is  the  sense  of  this  Association  that 
it  is  perfectly  proper  and  legitimate,  and  entirely  profes- 
sional and  ethical,  for  attorneys  to  fairly  and  openly  argue 
matters  of  law  or  fact  before  legislative  bodies  or  their 
committees  for  the  purpose  of  protecting  their  clients 
from  adverse  legislation;  be  it  further 

"  Resolved,  That  we  do  hereby  rescind  and  set  aside  the 
said  resolution  above  set  out  in  so  far  as  it  is  in  conflict 
with  the  expressions  contained  herein." 

28.  Representing  Conflicting  Interests, — ^An  attorney  can 
never  represent  conflicting  interests  in  the  same  suit  or 
transaction,  except  by  express  consent  of  all  so  concerned, 
with  full  knowledge  of  the  facts.  Even  then  such  a 
position  is  embarrassing,  and  ought  to  be  avoided.     An 
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attorney  represents  conflicting  interests  within  the  mean- 
ing of  this  rule,  when  it  is  his  duty,  in  behalf  of  one  of  his 
clients,  to  contend  for  that  which  duty  to  other  clients  in 
the  transaction  requires  him  to  oppose.  (Alabama  Code, 
sec  25.) 

Adopted  in  Virginia  (sec.  25),  Michigan  (sec.  48),  Col- 
orado (sec.  25),  North  Carolina  (sec.  25),  Wisconsin  (sec. 
23),  Kentucky  (sec.  25)  and  Missouri  (sec.  19);  also  in 
Georgia  (sec.  25)  with  the  words  "  within  the  meaning 
of  this  rule  "  struck  out ;  and  in  West  Virginia  (sec.  25) 
and  Maryland  (sec.  23)  with  "  so  "  omitted. 

29.  "  It  is  not  a  desirable  professional  reputation  to  live 
and  die  with  —  that  of  a  rough  tongue,  which  makes  a 
man  to  be  sought  out  and  retained  to  gratify  the  malevo- 
lent feeling  of  a  suitor,  in  hearing  the  other  side  well 
lashed  and  vilified."     (Alabama  Code,  sec.  26.) 

Adopted  in  Georgia  (sec.  26),  Virginia  (sec.  26),  Mich- 
igan (sec.  49),  Colorado  (sec.  26),  North  Carolina  (sec. 
26),  West  Virginia  (sec.  26)  and  Kentucky  (sec.  26). 

This  section  is  omitted  from  the  Wisconsin,  Maryland, 
Kentucky  and  Missouri  codes. 

30.  Ministering  to  Prejudices  of  his  Client. — An  attorney 
is  under  no  obligation  to  minister  to  the  malevolence  or 
prejudices  of  a  client  in  the  trial  or  condiict  of  a  cause. 
The  client  can  not  be  made  the  keeper  of  the  attorney's 
conscience  in  professional  matters.  He  cannot  demand 
as  of  right  that  his  attorney  shall  abuse  the  opposite  party 
or  indulge  in  offensive  personalities.  The  attorney,  under 
the  solemnity  of  his  oath,  must  determine  for  himself 
whether  such  a  course  is  essential  to  the  ends  of  justice 
and  therefore  justifiable.     (Alabama  Code,  sec.  27,) 

Adopted  in  Georgia  (sec.  27),  Virginia  (sec.  27),  Mich- 
igan (sec.  40),  Colorado  (sec.  27),  North  Carolina  (sec. 
27),  Wisconsin  (sec.  24),  West  Virginia  (sec.  27),  Ken- 
tucky (sec.  27)  and  Missouri  (sec.  20).  This  canon  is 
omitted  from  Maryland  Code. 
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31.  I II- feeling  and  Personalities  between  Advocates. — 
Clients  and  not  their  attorneys  are  the  litigants;  and 
whatever  may  be  the  ill-feeling  existing  between  clients, 
it  is  unprofessional  for  attorneys  to  partake  of  it  in  their 
conduct  and  demeanor  to  each  other,  or  to  suitors  in  the 
case.     (Alabama  Code,  sec.  28.) 

Adopted  in  Georgia  (sec.  28),  Virginia  (sec.  28), 
Michigan  (sec.  18),  Colorado  (sec.  28),  North  Carolina 
(sec.  28),  Wisconsin  (sec.  25),  Maryland  (sec.  26),  West 
Virginia  (sec.  28),  Kentucky  (sec.  28)  and  Missouri 
(sec.  36).  In  the  latter's  code  there  is  also  incorporated 
the  29th  canon  of  the  Alabama  Code  (Compilation 
sec.  32)  as  the  concluding  portion  of  sec.  36  of  the 
Missouri  Code. 

32.  (See  synoptic  heading  to  sec.  31,  supra.)  In  the 
conduct  of  litigation  and  the  trial  of  causes,  the  attorneys 
should  try  the  merits  of  the  cause,  and  not  try  each 
other.  It  is  not  proper  to  allude  to,  or  comment  upon, 
the  personal  history,  or  mental  or  physical  peculiarities 
or  idiosyncrasies  of  opposite  counsel.  Personalities 
should  always  be  avoided,  and  the  utmost  courtesy 
always  extended  to  an  honorable  opponent.  (Alabama 
Code,  sec.  29.) 

Adopted  in  Georgia  (sec.  29),  Virginia  (sec.  29),. 
Michigan  (sec.  19),  Colorado  (sec.  29),  North  Carolina 
(sec.  29),  Wisconsin  (sec.  26),  West  Virginia  (sec.  29), 
Kentucky  (sec.  29)  and  Missouri  (sec.  36).  As  noted 
above  (in  the  note  to  Compilation  sec.  31)  Missouri,  in 
its  canon  36,  incorporated  this  section  with  Alabama's 
sec.  28.     This  canon  is  omitted  from  the  Maryland  Code. 

33.  Right  of  Attorney  to  Control  the  Incidental  Matters 
of  the  Trial. — As  to  incidental  matters  pending  the  trial, 
not  affecting  the  merits  of  the  cause,  or  working  sub- 
stantial prejudice  to  the  rights  of  the  client,  such  as 
forcing  the  opposite  attorney  to  trial  when  he  is  under 
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affliction  or  bereavement;  forcing  the  trial  on  a  particu- 
lar day  to  the  serious  injury  of  the  opposite  attorney, 
when  no  harm  will  result  from  a  trial  at  a  different  time ; 
the  time  allowed  for  signing  a  bill  of  exceptions,  cross 
interrogatories,  and  the  like;  the  attorney  must  be 
allowed  to  judge.  No  client  has  a  right  to  demand  that 
his  attorney  shall  be  illiberal  in  such  matters,  or  that  he 
should  do  anything  therein  repugnant  to  his  own  sense 
of  honor  and  propriety;  and  if  such  a  course  is  insisted 
on,  the  attorney  should  retire  from  the  cause.  (Alabama 
Code,  sec.  30.) 

Adopted  in  Georgia  (sec.  30),  Virginia  (sec.  30), 
Michigan  (sec.  20),  Colorado  (sec.  30),  North  Carolina 
(sec.  30),  Maryland  (sec.  27),  West  Virginia  (sec.  30) 
and  Kentucky  (sec.  30);  also  by  Missouri  (sec.  21)  after 
changing  the  words  ''  opposite  attorney  "  to  "  opposite 
party."  This  canon  was  omitted  from  the  Wisconsin 
Code. 

34.  Where  an   attorney  has   more   than  one   regular 

client,  the  oldest  client  in  the  absence  of  some  agreement 

should  have  the  preference  of  retaining  the  attorney,  as 

against   his   other   clients    in   litigation   between    them. 

(Alabama  Code,  sec.  31.) 

Adopted  in  Michigan  (sec.  29).  This  canon  was  not 
concurred  in  by  the  Bar  Association  of  any  other  state. 

35.  Making  Bold  Assurances  to  Clients, — ^The  mis- 
carriages to  which  justice  is  subject,  and  the  uncertainty 
of  predicting  results,  admonish  attorneys  to  beware  of 
bold  and  confident  assurances  to  clients,  especially  where 
the  employment  depends  upon  the  assurance,  and  the 
case  is  not  plain.     (Alabama  Code,  sec.  32.) 

Adopted  in  Georgia  (sec.  31),  Virginia  (sec'.  31), 
Michigan  (sec.  30),  Colorado  (sec.  31),  North  Carolina 
(sec.  31),  Wisconsin  (sec.  27),  West  Virginia  (sec.  31), 
Kentucky  (sec.  31)  and  Missouri  (sec.  22).  This  canon 
was  omitted  from  the  Maryland  Code. 
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36.  Promptness  and  Punctuality, — Prompt  preparation 
for  trial,,  punctuality  in  answering  letters  and  keeping 
engagements,  are  due  from  an  attorney  to  his  client  and 
do  much  to  strengthen  their  confidence  and  friendship. 
(Alabama  Code,  sec.  33.) 

Adopted  in  Georgia  (sec.  32),  Virginia  (sec.  32), 
Michigan  (sec.  31),  Colorado  (sec.  32),  North  Carolina 
(sec.  32),  West  Virginia  (sec.  32),  Kentucky  (sec.  32) 
and  Missouri  (sec.  23).  This  canon  was  omitted  from 
the  Wisconsin  and  Maryland  Codes. 

37.  Disclosing  Adverse  Influences, — An  attorney  is  in 
honor  bound  to  disclose  to  the  client  at  the  time  of 
retainer,  all  the  circumstances  of  his  relation  to  the 
parties,  or  interest  or  connection  with  the  controversy, 
which  might  justly  influence  the  client  in  the  selection 
of  his  attorney.  He  must  decline  to  appear  in  any  cause 
where  his  obligations  or  relations  to  the  opposite  parties 
will  hinder  or  seriously  embarrass  the  full  and  fearless 
discharge  of  all  his  duties.     (Alabama  Code,  sec.  34.) 

Adopted  in  Georgia  (sec.  33),  Virginia  (sec.  33), 
Michigan  (sec.  32),  Colorado  (sec.  33),  North  Carolina 
(sec.  33),  Wisconsin  (sec.  28),  West  Virginia  (sec.  33), 
and  Kentucky  (sec.  33) ;  also  by  Missouri  (sec.  24)'  after 
changing  the  word  **  cause  "  to  "  case."  This  canon  was 
omitted  from  the  Maryland  Code. 

38.  Expressing  a  Candid  Opinion  as  to  the  Merits  of  a 
Client's  Cause, — An  attorney  should  endeavor  to  obtain 
full  knowledge  of  his  client's  cause  before  advising  him, 
and  is  bound  to  give  him  a  candid  opinion  of  the  merits 
and  probable  result  of  his  cause.  When  the  controversy 
will  admit  of  it,  he  ought  to  seek  to  adjust  it  without 
litigation,  if  practicable.     (Alabama  Code,  sec.  35.) 

Adopted  in  Georgia  (sec.  34),  Virginia  (sec.  34), 
Michigan  (sec.  33),  Colorado  (sec.  34),  North  Carolina 
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{sec.  34),  Wisconsin  (sec.  29),  West  Virginia  (sec.  34), 
Kentucky  (sec.  34)  and  Missouri  (sec.  25).  This  canon 
^as  omitted  from  the  Maryland  Code. 

39.  Where  an  attorney,  during  the  existence  of  a 
relation,  has  lawfully  made  an  agreement  which  binds  his 
client,  he  can  not  honorably  refuse  to  give  the  opposite 
party  evidence  of  the  agreement,  because  of  his  subse- 
quent discharge  or  instructions  to  that  effect  by  his 
former  client.     (Alabama  Code,  sec.  36.) 

Adopted  in  Michigan  (sec.  41),  Colorado  (sec.  35)  and 
Maryland  (sec.  28).  This  canon  is  not  in  the  Codes  of 
<jeorgia,  Virginia,  North  Carolina,  Wisconsin,  West 
Virginia,  Kentucky  or  Missouri. 

40.  Dealing  with  Trust  Property, — Money  or  other  trust 
property  coming  into  the  possession  of  the  attorney 
should  be  promptly  reported,  and  never  commingled  with 
his  private  property  or  used  by  him»  except  with  the 
•client's  knowledge  and  consent.    (Alabama  Code,  sec.  37). 

Adopted .  in  Georgia  (sec.  35),  Virginia  (sec.  35), 
Michigan  (sec.  34),  Colorado  (sec.  36),  North  Carolina 
(sec.  35),  Wisconsin  (sec.  30),  Maryland  (sec.  29),  West 
Virginia  (sec.  35),  Kentucky  (sec.  35)  and  Missouri 
{sec.  26). 

41.  Business  Dealings  with  the  Clients. — Attorneys 
should,  as  far  as  possible,  avoid  becoming  either  borrow- 
ers or  creditors  of  their  clients;  and  they  ought  scrupu- 
lously to  refrain  from  bargaining  about  the  subject 
matter  of  their  litigation,  so  long  as  the  relation  of  attor- 
ney and  client  continues.     (Alabama  Code,  sec.  38.) 

Adopted  in  Georgia  (sec.  36),  Virginia  (sec.  36), 
Michigan  (sec.  42),  Colorado  (sec.  37),  North  Carolina 
(sec.  36),  Wisconsin  (sec.  31),  West  Virginia  (sec.  36), 
Kentucky  (sec.  36)  and  Missouri  (sec.  27).  This  canon 
-was  omitted  from  the  Maryland  Code. 
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42.  Natural  solicitude  of  clients  often  prompts  them  to 
offer  assistance  of  additional  counsel.  This  should  not 
be  met,  as  it  sometimes  is,  as  evidence  of  want  of  confi- 
dence ;  but  after  advising  frankly  with  the  client,  it  should 
be  left  to  his  determination.     (Alabama  Code,  sec.  39.) 

Adopted  in  Georgia  (see;  37),  Virginia  (sec.  37), 
Michigan  (sec.  35),  Colorado  (sec.  38),  North  Carolina 
(sec.  37),  Wisconsin  (first  half  of  sec.  32),  West  Virginia 
(sec.  37)  and  Kentucky  (sec.  37).  This  canon  was 
omitted  from  the  Maryland  and  Missouri  codes. 

43.  Keeping  Agreements  with  the  Client. — Important 
agreements  affecting  the  rights  of  clients,  should,  as  far 
as  possible,  be  reduced  to  writing;  but  it  is  dishonorable 
to  avoid  performance  of  an  agreement  fairly  made, 
because  not  reduced  to  writing,  as  required  by  rules  of 
court.     (Alabama  Code,  sec.  40.) 

Adopted  in  Georgia  (sec.  38),  Virginia  (sec.  38), 
Michigan  (sec.  36),  Colorado  (sec.  39),  North  Carolina 
(sec.  38),  Maryland  (sec.  31),  West  Virginia  .(sec.  38) 
and  Missouri  (sec.  28);  also  in  Kentucky  (sec.  38)  with 
the  words  "  or  otherwise  "  added  at  the  end.  This  canon 
was  omitted  from  the  Wisconsin  Code. 

44.  An  attorney  should  use  his  best  efforts  to  prevent 
his  clients  from  doing  those  things  which  the  attorney 
himself  will  not  do,  particularly  with  reference  to  their 
conduct  towards  courts,  officers,  jurors,  witnesses  and 
suitors.     (Michigan  Code,  sec.  37.) 

This  canon  does  not  appear  in  any  code  other  than  that 
of  Michigan. 

45.  Taking  Advantage  of  Opposite  Counsel  without  Notice 
to  Him, — An  attorney  should  not  ignore  known  customs 
or  practice  of  the  Bar  or  of  a  particular  court,  even  when 
the  law  permits,  without  giving  opposing  counsel  timely 
notice.     (Alabama  Code,  sec.  41.) 
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This  canon  was  adopted  in  all  the  states  with  codes, 
excepting  Wisconsin,  with  the  unimportant  verbal  changes 
here  noted :  Virginia  (sec.  39),  North  Carolina  (sec.  39) 
and  West  Virginia  (sec.  39)  altered  "An  attorney "  to 
"Attorneys ; "  Virginia  (sec.  39),  North  Carolina  (sec.  39) 
and  Maryland  (sec.  32)  changed  "  customs  or  practice  " 
to  read  "  customs  of  practice,"  and  also,  with  Georgia 
(sec.  39),  Michigan  (sec.  7),  West  Virginia  (sec.  39)  and 
Missouri  (sec.  37)  struck  out  the  word  "  or  "  in  the  phrase 
"of  the  Bar  or  of  a  particular  court;"  Colorado  (sec. 
40)  changed  it  to  read  "  in  a  particular  court ; "  Missouri 
(sec.  37)  altered  "practice"  to  "practices;"  and  West 
Virginia  "  opposing  "  to  "  opposite ;  "  and  Kentucky  (seC. 
39)  reworded  the  section  as  follows :  "An  attorney  should 
not,  even  when  the  law  permits,  ignore  known  customs 
of  practice  of  the  Bar  of  a  particular  court,  where  such 
practice  has  been  long  established  and  generally  acqui- 
esced in.  If  any  other  course  is  contemplated,  timely 
notice  should  be  .given  opposing  counsel."  Missouri 
(sec.  37)  also  rewrote  and  consolidated  with  this  canon 
the  Alabama  sections  42  and  45  as  noted  infra  in  note  to 
Compilation  sec.  46.  This  canon  was  omitted  from  the 
Wisconsin  Code. 

46.  (See  synoptic  heading  to  Compilation  sec.  45.) 
An  attorney  should  not  attempt  to  compromise  with  the 
opposite  party,  without  notifying  his  attorney,  if  practi- 
cable.    (Alabama  Code,  sec.  42.) 

Adopted  in  Georgia  (sec.  40),  Virginia  (sec.  40),  Mich- 
igan (sec.  21),  Colorado  (sec.  41),  and  West  Virginia  (sec. 
40).  In  Wisconsin  (sec.  33),  Maryland  (sec.  33),  Ken- 
tucky (sec.  40)  and  Missouri  (sec.  37)  this  canon  was  con- 
solidated with  Alabama's  sec.  45  (see  Compilation  sec. 
51  infra),  Kentucky  inserting  after  "  attorney  "  the  words 
"  ought  not  to  engage  in  discussion  or  arguments  about 
the  merits  of  the  case  with  the  opposite  party  without 
notice  to  his  attorney;  and."  Maryland  (sec.  33)  com- 
bined the  sections  as  follows:  "An  attorney  should  not 
engage  in  discussion  of  the  merits  of  the  cause  nor  attempt 
to  compromise  with  the  opposite  party,  without  notifying 
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his  attorney  if  practicable ; "  and  Missouri  in  the  last  half 
of  its  canon  37  expresses  it  as  follows :  "  Nor  should  an 
attorney  attempt  to  compromise  with  the  opposite  party 
without  notifying  the  latter's  attorney  if  practicable.  Nor 
should  an  attorney  engage  in  discussion  or  arguments 
about  the  merits  of  the  case  with  the  opposite  party,  with- 
out notice  to  the  latter's  attorney." 

North  Carolina  (sec.  40)  dissatisfied  with  Alabama's 
sec.  42  restated  the  principle  in  a  new  canon  as  follows : 

47.  In  any  matter,  controversy  or  action,  where  the 
opposite  parties  are  represented  by  attorneys,  the  attor- 
neys of  the  respective  parties  shall  confer  and  negotiate 
with  each  other  and  not  with  the  clients.  (North  Caro- 
lina Code,  sec.  40.) 

The  canon  as  thus  written  does  not  appear  in  the  code 
of  any  other  state. 

48.  When  attorneys  jointly  associated  in  a  cause  cannot 
agree  as  to  any  matter  vital  to  the  interest  of  the  client, 
the  course  to  be  pursued  should  be  left  to  his  determina- 
tion. The  client's  decision  should  be  cheerfully  acqui- 
esced in  unless  the  nature  of  the  difference  makes  it 
impracticable  for  the  attorney  to  co-operate  heartily  and 
effectively ;  in  which  event,  it  is  his  duty  to  be  asked  to  be 
discharged.     (Alabama  Code,  sec.  43.) 

Adopted  in  Georgia  (sec.  41),  Virginia  (sec.  41),  Mich- 
igan (sec.  22),  Colorado  (sec.  42),  North  Carolina  (sec. 
41),  Maryland  (sec.  34),  West  Virginia  (sec.  41),  and  Ken- 
tucky (sec.  41).  This  canon  is  not  in  the  codes  of  either 
Wisconsin  or  Missouri. 

49.  When  Association  with  Other  Attorneys ^is  Objection- 
able,— An  attorney  coming  into  a  cause  in  which  others 
are  employed,  should  give  notice  as  soon  as  practicable, 
and  ask  for  a  conference,  and  if  the  association  is  objec- 
tionable to  the  attorney  already  in  the  cause,  the  other 
attorney  should  decline  to  take  part,  unless  the  first  attor; 
ney  is  relieved.     (Alabama  Code,  sec.  44.) 

46 
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Adopted  in  Michigan  (sec.  23),  Colorado  (sec.  43),  Wis- 
consin (last  paragraph  of  sec.  32),  Maryland  (sec.  35)  and 
Missouri  (sec.  38).  This  canon  is  not  in  the  codes  of 
Virginia,  North  Carolina,  West  Virginia  or  Kentucky. 
Georgia  (sec.  42)  rewrote  it  as  follows: 

50.  When  an  attorney  has  been  employed  in  a  cause, 
no  other  attorney  should  accept  employment  as  his 
associate,  without  previously  ascertaining  that  his 
employment  is  agreeable  to  the  attorney  first  employed. 
(Georgia  Code,  sec.  42.) 

As  stated  in  note  to  Compilation  sec.  49,  this  is  a 
restatement  of  the  principle  involved  in  that  canon,  and 
in  this  form  does  not  appear  in  the  other  state  codes. 

51.  (See  synoptic  heading  to  Compilation  sec.  45 
supra,)  An  attorney  ought  not  to  engage  in  discussion 
or  arguments  about  the  merits  of  the  case  with  the  oppo- 
site party,  without  notice  to  his  attorney.  (Alabama 
Code,  sec.  45.) 

Adopted  in  Virginia  (sec.  42),  Michigan  (sec.  24),  Col- 
orado (sec.  44),  North  Carolina  (sec.  42),  and  West  Vir- 
ginia (sec.  42) ;  also  by  Georgia  (sec.  43)  after  changing 
"  his  attorney  "  to  read  "  such  party's  attorney."  As  set 
forth  in  note  to  Compilation  section  46  supra,  this  canon 
was  combined  by  Wisconsin  (sec.  33),  Maryland  (sec.  33) 
and  Kentucky  (sec.  40),  with  sec.  42  of  the  Alabama  Code 
(Compilation  sec.  46  supra),  and  by  Missouri  (sec.  37) 
with  sections  41  and  42  of  the  Alabama  Code  (Compila- 
tion sees.  45  and  46). 

52.  Explicit  Understanding  as  to  Compensation, — Satis- 
factory relations  between  attorney  and  client  are  best  pre- 
served by  a  frank  and  explicit  understanding  at  the  outset, 
as  to  the  amount  of  the  attorney's  compensation;  and 
where  it  is  possible,  this  should  always  be  agreed  on  in 
advance.     (Alabama  Code,  sec.  46.) 
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Adopted  in  Georgia  (sec.  44),  Virginia  (sec.  43),  Mich- 
igan (sec.  54),  Colorado  (sec.  45),  North  Carolina  (sec. 
43),  Wisconsin  (sec.  34),  West  Virginia  (sec.  43),  Ken- 
tucky (sec.  42)  and  Missouri  (sec.  39).  This  canon  was 
omitted  from  the  Maryland  Code. 

53.  Suing  a  Client  for  a  Fee. —  In  general  it  is  better 
to  yield  something  to  a  client's  dissatisfaction  at  the 
amount  of  the  fee,  though  the  sum  be  reasonable,  than 
to  engage  in  a  law  suit  to  justify  it,  which  ought  always 
to  be  avoided,  except  as  a  last  resort  to  prevent  imposition 
or  fraud.     (Alabama  Code,  sec.  47.) 

Adopted  in  Georgia  (sec.  45),  Michigan  (sec.  55),  Col- 
orado (sec.  46),  Wisconsin  (sec.  35),  Maryland  (sec.  36), 
Kentucky  (sec.  43),  and  Missouri  (sec.  40);  also  in  Vir- 
ginia (sec.  44),  North  Carolina  (sec.  44)  and  West  Vir- 
ginia (sec.  44)  after  changing  "  or  fraud  "  to  "  and  fraud." 

54.  Fixing  the  Amount  of  the  Fee, —  Men,  as  a  rule,  over- 
estimate rather  than  undervalue  the  worth  of  their  ser- 
vices, and  attorneys  in  fixing  their  fees  should  avoid 
charges  which  unduly  magnify  the  value  of  their  advice 
and  services,  as  well  as  those  which  practically  belittle 
them.  A  client's  ability  to  pay  can  never  justify  a  charge 
for  more  than  the  service  is  worth;  though  his  poverty 
may  require  a  less  charge  in  many  instances,  and  some- 
times none  at  all.     (Alabama  Code,  sec.  48.) 

Adopted  in  Michigan  (sec.  56),  and  Colorado  (sec.  47) ; 
also  in  Missouri  (sec.  41)  where  after  striking  out  the 
words  "  advice  and  "  it  is  consolidated  with  the  canon  in 
Compilation,  sec.  55  infra.  This  canon  (Alabama  Code, 
sec.  48)  does  not  appear  in  the  Codes  of  Georgia,  Virginia, 
North  Carolina,  Wisconsin,  Maryland,  West  Virginia  or 
Kentucky. 

55.  (See  synoptic  heading  to  Compilation  sec.  54.)  An 
attorney  may  charge  a  regular  client,  who  entrusts  him 
with  all  his  business,  less  for  a  particular  service  than  he 
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would  charge  a  casual  client  Tor  like  services.  The  ele- 
ment of  uncertainty  of  compensation  where  a  contingent 
fee  is  agreed  on,  justifies  higher  charges  than  where  com- 
pensation is  assured.     (Alabama  Code,  sec.  49.) 

Adopted  in  Michigan  (sec.  57),  Colorado  (sec.  48)  and 
Wisconsin  (sec.  36);  also  in  Missouri  (sec.  41)  where  it  is 
annexed  to  the  canon  in  Compilation  sec.  54,  as  noted 
thereunder.  This  canon  (Alabama,  sec.  49)  does  not 
appear  in  the  Codes  of  Georgia,  Virginia,  North  Carolina, 
Maryland,  West  Virginia  or  Kentucky. 

56.  Elements  to  be  Considered  in  Fixing  the  Fee. —  In 
fixing  fees  the  following  elements  should  be  considered: 
1st.  The  time  and  labor  required,  the  novelty  and  diffi- 
culty of  the  questions  involved,  and  the  skill  requisite  to 
properly  conduct  the  cause.  2d.  Whether  the  particular 
case  will  debar  the  attorney's  appearance  for  others  in 
cases  likely  to  arise  out  of  the  transaction,  and  in  which 
there  is  a  reasonable  expectation  that  the  attorney  would 
otherwise  be  employed;  and  herein  of  the  loss  of  other 
business  while  employed  in  the  particular  case,  and  the 
antagonism  with  other  clients  growing  out  of  the  employ- 
ment. 3d.  The  customary  charges  of  the  Bar  for  similar 
services.  4th.  The  real  amount  involved  and  the  benefits 
resulting  from  the  services.  5th.  Whether  the  compen- 
sation be  contingent  or  assured.  6th.  Is  the  client  a 
regular  one,  retaining  the  attorney  in  all  his  business? 
No  one  of  these  considerations  is  in  itself  controlling. 
They  are  mere  guides  in  ascertaining  what  the  service  was 
really  worth ;  and  in  fixing  the  amount  it  should  never  be 
forgotten  that  the  profession  is  a  branch  of  the  admin- 
istration of  justice  and  not  a  mere  money-getting  trade. 
(Alabama  Code,  sec.  50.) 

Adopted  in  Michigan  (sec.  58),  Colorado  (sec.  49), 
North  Carolina  (sec.  45),  Maryland  (sec.  37)  and  West 
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Virginia  (sec.  45) ;  also  in  Georgia  (sec.  46)  after  changing 
the  word  "with"  after  "antagonism"  to  "of;"  in  Vir- 
ginia (sec.  45)  after  avoiding  the  split  infinitive  in  the 
phrase  "  to  properly  conduct ; "  in  Kentucky  (sec.  44) 
after  inserting  "  particular  "  in  front  of  "  service  was  really 
worth ; "  and  in  Missouri  (sec.  42)  after  changing 
*'  required  "  to  "  requisite,"  and  the  words  "  and  herein  " 
to  "  therein  and  "  and  in  the  6th  part  "  whether  "  to  "  is  " 
and  striking  out  the  "  is "  following  "  client."  This 
canon  is  omitted  from  the  Wisconsin  Code. 

57.  Contingent  Fees. —  Contingent  fees  may  be  con- 
tracted for ;  but  they  lead  to  many  abuses,  and  certain 
compensation  is  to  be  preferred.     (Alabama  Code,  sec. 

Adopted  in  Georgia  (sec.  47),  Virginia  (sec.  46),  Mich- 
igan (sec.  59),  Colorado  (sec.  50),  North  Carolina  (sec. 
46),  Wisconsin  (sec.  37),  West  Virginia  (sec.  46),  Ken- 
tucky (sec.  45)  and  Missouri  (sec.  43).  This  canon  was 
omitted  from  the  Maryland  Code. 

58.  Compensation  for  Services  Rendered  to  Another  Attor- 
ney,—  Casual  and  slight  services  should  be  rendered  with- 
out charge  by  one  attorney  to  another  in  his  personal 
cause ;  but  when  the  service  goes  beyond  this,  an  attorney 
may  be  charged  as  other  clients.  Ordinarily  advice  and 
services  to  the  family  of  a  deceased  attorney  should  be 
rendered  without  charge  in  most  instances;  and  where 
iiie  circumstances  make  it  proper  to  charge,  the  fees 
snould  generally  be  less  than  in  cases  of  other  clients. 
(Alabama  Code,  sec.  52.) 

Adopted  in  Georgia  (sec.  48),  Virginia  (sec.  47),  Mich- 
igan (sec.  25),  Colorado  (sec.  51),  North  Carolina  (sec, 
47),  Wisconsin  (sec.  38),  Maryland  (sec.  38),  West  Vir- 
ginia (sec.  47),  Kentucky  (sec.  46)  and  Missouri  (sec.  44). 

59.  Treatment  of  Witnesses  and  Parties  to  the  Cause, — 
Witnesses  and  suitors  should  be  treated  with  fairness  and 
kindness.     When    essential    to    the    ends    of   justice    to 
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arraign  their  conduct  or  testimony,  it  should  be  done 
without  villification  or  unnecessary  harshness.  Fierce- 
ness of  manner  and  uncivil  behavior  can  add  nothing  to 
the  truthful  dissection  of  a  false  witness*  testimony  and 
often  rob  deserved  strictures  of  proper  weight.  (Ala- 
bama Code,  sec.  53.) 

Adopted  in  Georgia  (sec.  49),  Virginia  (sec.  48),  Mich- 
igan (sec.  10),  Colorado  (sec.  52),  North  Carolina  (sec. 
48),  Wisconsin  (sec.  39),  Maryland  (sec.  39),  West  Vir- 
ginia (sec.  48)  and  Missouri  (sec.  7);  also  in  Kentucky 
isec.  47)  after  changing  "  fairness  "  to  "  firmness." 

60.  Attitude  Toward  Jury. —  It  is  the  duty  of  the  court 
md  its  officers  to  provide  for  the  comfort  of  jurors.  Dis- 
olaying  special  concern  for  their  comfort,  and  volunteer- 
ing to  ask  favors  for  them,  while  they  are  present  —  such 
as  frequent  motions  to  adjourn  trials  or  take  a  recess, 
solely  on  the  ground  of  the  jury's  fatigue,  or  hunger,  and 
uncomfortableness  of  their  seats,  or  the  court  room,  and 
the  like  —  should  be  avoided.  Such  intervention  of 
attorneys,  when  proper,  ought  to  be  had  privately  with 
the  court,  whereby  there  will  be  no  appearance  of  fawn- 
ing upon  the  jury,  nor  ground  for  ill-feeling  of  the  jury 
towards  the  court  or  opposite  counsel,  if  such  requests 
are  denied.  For  like  reasons,  one  attorney  should  never 
ask  another  in  the  presence  of  the  jury,  to  consent  to  its 
discharge  or  dispersion ;  and  when  such  a  request  is  made 
by  the  court,  the  attorneys,  without  indicating  their 
preference,  should  ask  to  be  heard  after  the  jury  with- 
draws.    (Alabama  Code,  sec.  54.) 

Adopted  in  Georgia  (sec.  50),  Michigan  (sec.  11)  and 
Colorado  (sec.  53) ;  also  in  Maryland  (sec.  40)  after  chang- 
ing "  to  adjourn  trials  "  to  read  "  to  adjourn  court,"  and 
in  Missouri  (sec.  8)  after  striking  out  the  sentence  "  such 
as  frequent  motions  to  adjourn  trials,  or  take  a  recess, 
solely  on  the  ground  of  the  jury's  fatigue,  or  hunger,  and 
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uncomfortableness  of  their  seats  or  the  court  room  and 
the  like"  and  adding  *' by  attorneys"  after  the  word 
"  avoided,"  and  changing  "  such  requests  "  to  read  "  such 
requisitions,"  and  the  words  "  after  the  jury  "  to  "  if  the 
jury."  This  canon  was  omitted  in  the  Wisconsin  Code. 
Georgia  (sec.  50),  followed  by  Virginia  (sec.  49),  North 
Carolina  (sec.  49),  West  Virginia  (sec.  49),  Maryland 
(sec.  40)  and  Kentucky  (sec.  48)  adopted  it  after  adding 
the  following  new  matter : 

61.  All  propositions  from  counsel  'to  dispense  with 
argument  should  be  made  and  discussed  out  of  the  hear- 
ing of  the  jury.     (Georgia  Code,  sec.  50 — last  sentence.) 

This  canon,  as  noted  under  Compilation,  sec.  60,  was 
added  by  Georgia  (sec.  50)  to  the  Alabama  section  54, 
and,  in  this,  was  followed  by  Virginia  (sec.  49),  North 
Carolina  (sec.  49),  West  Virginia  (sec.  49),  Maryland 
(sec.  40)  and  Kentucky  (sec.  48),  the  latter  State,  how- 
ever, first  striking  out  the  word  *^  all "  and  inserting 
before  "  propositions  "  the  phrase  "  as  a  general  thing." 
This  canon  does  not  appear  in  the  codes  of  Alabama, 
Michigan,  Colorado,  Wisconsin  or  Missouri. 

62.  Treating  jurors  after  the  rendition  of  a  verdict  in 
favor  of  one  client  is  disreputable.  All  like  practices  are 
disreputable,  and  should  be  scrupulously  avoided. 
(Michigan  Code,  sec.  12.) 

This  section  does  not  appear  in  the  code  of  any  state 
other  than  Michigan. 

63.  Conversing  Privately  with  Jurors. — ^An  attorney 
ought  never  to  converse  privately  with  jurors  about  the 
case;  and  must  avoid  all  unnecessary  communication, 
even  as  to  matters  foreign  to  the  cause,  both  before  and 
during  the  trial.  Any  other  course,  no  matter  how 
blameless  the  attorney's  motives,  gives  color  to  the 
imputing  [of]  evil  designs  and  often  leads  to  scandal  in 
the  administration  of  justice.     (Alabama  Code,  sec.  55.) 
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Adopted  in  Georgia  (sec.  51),  Virginia  (sec.  50), 
Michigan  (sec.  13),  Colorado  (sec.  54),  North  Carolina 
(sec.  50),  Wisconsin  (sec.  40),  West  Virginia  (sec.  50), 
Kentucky  (sec.  49)  and  Missouri  (sec.  9).  This  canon 
was  adopted  in  abbreviated  form  by  Maryland  (sec.  15, 
last  half) — see  Compilation  sec.  17. 

64.  An  attorney  assigned  as  counsel  for  an  indigent 
prisoner  ought  not  to  ask  to  be  excused  for  any  light 
cause,  and  should  always  be  a  friend  to  the  defenceless 
and  oppressed.     (Alabama  Code,  sec.  56.) 

Adopted  in  Georgia  (sec.  52),  Virginia  (sec.  51), 
Michigan  (sec.  50),  Colorado  (sec.  55),  North  Carolina 
(sec.  51),  West  Virginia  (sec.  51)  and  Kentucky  (sec.  50). 
This  canon  does  not  appear  in  the  codes  of  Wisconsin, 
Maryland  or  Missouri. 

65.  The  lawyer  should  study  the  law  with  the  constant 
purpose  to  do  what  he  can  to  amend  and  perfect  it. 
(Kentucky  Code,  sec.  51.) 

This  canon  does  not  appear  in  the  code  of  any  state 
other  than  Kentucky;  but  in  considering  this,  and  the 
five  canons  which  follow,  we  should  remember  that  the 
Bar  Associations  of  nine  states  had  already  adopted  their 
respective  codes  before  the  Kentucky  canons  appeared. 

66.  Except  upon  the  ground  that  a  moral  principle  is 

involved,  an  attorney  ought  never  to  counsel  or  approve 

the  infraction  or  evasion  of  a  valid  law.     The  fact  that 

the  end  to  be  gained  is  a  political  one  will  not  justify  any 

departure  from  this  rule.     (Kentucky  Code,  sec.  52.) 

This  canon  does  not  appear  in  the  code  of  any  state 
other  than  Kentucky. 

67.  While  an  attorney  should  speak  respectfully  of  the 
judiciary  and  of  all  lawfully  constituted  authorities;  and 
in  the  trial  of  causes  and  in  all  his  dealings  with  the  court 
should  demean  himself  towards  it  with  deference  and 
respect,  he  has,  on  the  other  hand,  a  right  to  expect  and 


Digitized  by  VjOOQIC 


CODE  OF  PROFESSIONAL  ETHICS  729 

exact  from  the  court  the  same  demeanor  towards  himself. 
It  is  unfortunate  for  the  cause  of  justice  when  the  judge 
forgets  his  dependence  on  the  Bar  and  forgets  to  pay  it 
the  deference  and'  respect  which  is  its  due.  (Kentucky 
Code,  sec,  53.) 

This  canon  does  not  appear  in  the  code  of  any  state 
other  than  Kentucky. 

68.  The  qualities  desirable  in  a  judge  are  courtesy, 
affability,  even  temper,  patience,  conscientiousness,  legal 
learning,  sound  sense  and  judgment,  the  moral  courage 
to  meet  an  issue  squarely,  and  an  impartial  mind.  (Ken- 
tucky Code,  sec.  54.) 

This  canon  does  not  appear  in  the  code  of  any  state 
other  than  Kentucky. 

69.  The  Bar  should  never  permit  political  considera- 
tions to  outweigh  judicial  fitness  in  selecting  material  for 
the  Bench,  and  it  should  earnestly  and  actively  protest 
against  the  appointment  or  election  of  those  who,  in  the 
general  estimation  of  the  Bar,  are  unsuitable  for  the 
Bench.     (Kentucky  Code,  sec.  55.) 

This  canon  does  not  appear  in  the  code  of  any  state 
other  than  Kentucky. 

70.  The  enumeration  of  the  foregoing  duties  shall  not 
be  construed  to  deny  the  existence  of  other  duties  equally 
imperative,  though  not  specifically  mentioned  herein. 
(Kentucky  Code,  sec.  56.) 

This  section,  analogous  to  the  IXth  Amendment  to  the 
Constitution  of  the  United  States,  does  not  appear  in  the 
code  of  any  state  other  than  Kentucky. 
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APPENDIX  C 

The  Louisiana  Bar  Association's  Code  of  Ethics. 

(From  Article  II  of  the  Present  Charter  —  that  of  1899.) 

It  is  our  duty : 

1.  To  support  the  Constitution  and  laws  of  the  state 
and  of  the  United  States. 

2.  To  maintain  the  respect  due  to  courts  of  justice  and 
judicial  officers. 

3.  To  employ,  for  the  purpose  of  maintaining  causes 
confided  to  us,  such  means  only  as  are  consistent  with 
truth,  and  never  to  seek  to  mislead  a  judge  by  artifice  or 
false  statement  of  the  law. 

4.  To  maintain  inviolate  the  confidence,  and  at  every 
peril  to  ourselves,  to  preserve  the  secrets  of  our  clients. 

5.  To  abstain  from  all  offensive  personalities,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation  of 
a  party  or  witness,  unless  required  by  the  justice  of  the 
cause  with  which  we  are  charged. 

6.  To  encourage  neither  the  commencement  nor  the 
continuance  of  an  action  or  proceeding,  from  any  motive 
of  passion  or  interest. 

7.  Never  to  reject,  for  any  consideration  personal  to 
ourselves,  the  cause  of  the  defenceless  or  oppressed. 

8.  To  live  uprightly;  and  in  our  persons,  to  justify 
before  men  the  dignity,  honor,  and  integrity  of  a  great 
and  noble  profession. 
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APPENDIX  D. 

The  Lawyer's  Oath  in  the  State  of  Washington. 

(Adapted  from  the  Territdrial  Act  of  January  24,  1863,  and 
which  was  in  turn  adapted  from  the  oath  prescribed  by 
the  laws  of  the  Swiss  canton  of  Geneva."^) 

1.  I  DO  SOLEMNLY  SWEAR  that  I  will  support 
the  Constitution  and  laws  of  the  State  of  Washington; 

2.  That  I  will  maintain  the  respect  due  to  courts  of 
justice  and  judicial  officers; 

3.  That  I  will  counsel  and  maintain  such  actions,  pro- 
ceedings and  defenses  only,  as  appear  to  me  legal  and  just ; 
except  the  defense  of  a  person  charged  with  a  public 
offense ; 

4.  To  employ  for  the  purpose  of  maintaining  the  causes 
confided  to  me,  such  means  only  as  are  consistent  with 
truth,  and  never  to  seek  to  mislead  the  judge  by  any  arti- 
fice or  false  statements  of  facts  or  law; 

5.  That  I  will  maintain  inviolate  the  confidence  and,  at 
every  peril  to  myself,  preserve  the  secrets  of  my  client; 

6.  That  I  will  abstain  from  all  offensive  personality,  and 
advance  no  fact  prejudicial  to  the  honor  or  reputation  of 
a  party  or  witness,  unless  required  by  the  justice  of  the 
cause  with  which  I  am  charged; 

7.  That  I  will  never  reject,  from  any  consideration  per- 
sonal to  myself,  the  cause  of  the  defenceless  or  oppressed. 
SO  HELP  ME  GOD. 


*8ce  rtport  of  New  York  Code  Commlnloaen. 
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APPENDIX  E. 

The  Oath  for  Advocates  Prescribed  by  the  Laws  of 
THE  Swiss  Canton  of  Geneva. 

I  swear  before  God, 
To  be  faithful  to  the  republic  and  the  canton  of  Geneva ; 

Never  to  depart  from  the  respect  due  to  the  tribunals 
and  authorities; 

Never  to  counsel  or  maintain  a  cause  which  does  not 
appear  to  be  just  or  equitable,  unless  it  be  the  defence  of 
an  accused  person ; 

Never  to  employ  knowingly,  for  the  purpose  of  main- 
taining the  causes  confided  to  me,  any  means  contrary  to 
truth,  and  never  to  seek  to  mislead  the  judges  by  any 
artifice  or  false  statement  of  fact  or  law ; 

To  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  contrary  to  the  honor  or  reputation  of  the 
parties,  if  it  be  not  indispensable  to  the  cause  with  which 
I  may  be  charged ; 

Not  to  encourage  either  the  commencement  or  the 
continuance  of  a  suit  from  any  motive  of  passion  or 
interest ; 

Not  to  reject,  for  any  considerations  personal  to  myself, 
the  cause  of  the  weak,  the  stranger,  or  the  oppressed. 
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APPENDIX  R 

The  Lawyer's  Prayer,  from  the  pen  of  Dr.  Samuel 
Johnson,  September  26,  1765.* 

Almighty  God,  the  Giver  of  Wisdom,  without 
Whose  help  RESOLUTIONS  are  vain,  without 
Whose  blessing  study  is  ineffectual,  enable  me,  if 
IT  BE  Thy  will,  to  attain  such  KNOWLEDGE  as 

i^AY  qualify  me  to  DIRECT  THE  DOUBTFUL  AND  INSTRUCT 
THE  IGNORANT,  TO  PREVENT  WRONGS  AND  TERMI- 
NATE CONTENTIONS;  AND  GRANT  THAT  I  MAY  USE  THAT 
KNOWLEDGE  WHICH  I  SHALL  ATTAIN  TO  ThY  GLORY  AND 

MY  OWN  salvation;  FOR  Jesus  Christ's  sake.     Amen. 

APPENDIX  G. 

Regulations  Concerning  Lawyers  in  the  Code  of 
Christian  V  of  Denmark  and  Norway,  Promul- 
gated IN  1683,  AFTER  BEING  IN  CoURSE  OF  PREP- 
ARATION DURING  15  Years. 

(From  Book  /,  Chapter  9,  Articles  8-1 1.) 

Lawyers  who  are  to  plead  causes  shall  be  men  of  prob- 
ity, character,  and  known  repute. 

In  cities  shall  be  appointed  such  a  number  of  lawyers 
as  are  really  requisite. 

No  one  shall  be  admitted  as  a  lawyer  to  act,  who  does 
not  take  an  oath  before  the  Mayor  and  Aldermen,  that  he 
will  undertake  no  cause  he  knows  to  be  bad  or  iniquitous ; 
that  he  will  avoid  all  fraud  in  pleading,  bringing  evidence, 
and  the  like;  that  he  will  abstain  from  all  cavils,  quirks 
and  chicanery,  and  never  seek  by  absence,  delay  or  super- 
fluous exceptions  to  procrastinate  a  suit;  that  he  will  use 


♦See  Hoffman's  Course  of  Legal  Study  (2d  ed.,  1836),  Val.  I,  p.  49- 
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all  possible  brevity  in  transcribing  processes,  deeds,  sen- 
tences, etc.;  that  he  will  never  encourage  discord,  or  be 
the  least  hindrance  to  reconciliation;  that  he  will  exact 
no  exorbitant  fees  from  the  poor  or  others,  and  that  he 
will  act  honestly,  and  to  the  best  of  his  power  for  all  his 
clients. 

Of  this  oath  the  judge  shall  admonish  the  lawyers  in 
dubious  cases,  an^d,  if  they  think  proper,  require  a  renewal 
of  it  in  the  court,  and  moreover  command  them  to  abstain 
from  all  scurrility  and  abuse  in  their  pleadings,  especially 
where  the  process  does  not  concern  the  fame  of  the 
defendant.  \ 

A  lawyer  defective  in  this  his  duty  shall  be  discarded, 
rendered  incapable  of  ever  after  pleading,  and  moreover 
be  punished  in  proportion  to  his  offense. 

APPENDIX  H. 

Hoffman's  Fifty  Resolutions  in  Regard  to  Profes- 
sional Deportment.* 

i. 
I  will  never  permit  professional  zeal  to  carry  me  beyond 
the  limits  of  sobriety  and  decorum,  but  bear  in  mind,  with 
Sir  Edward  Coke,  that  "  if  a  river  swell  beyond  its  banks, 
it  loseth  its  own  channel." 

II. 

I  will  espouse  no  man's  cause  out  of  envy,  hatred  or 
malice  toward  his  antagonist. 

♦This  code  of  professio-nal  ethics  was  framed  early  in  the  XlXth 
century  by  David  Hoffman  (born  1784,  died  1854),  of  the  Baltimore 
Bar,  for  adoption  by  his  students  on  admission  to  the  Bar  "as 
guides,  never  to  be- departed  from,  and  to  which  they  will  cv<r  be 
faithful."  Hoffman  remarked:  "We  have  preferred  to  frame  them 
in  the  manner  of  resolutions,  rather  than  of  didactic  rules,  hoping 
they  may  thereby  prove  more  impressive,  and  be  more  likely  to  be 
remembered."  (Hoffman's  Course  of  Legal  Study  [2d  cd.],  VoL  II, 
p.  751.) 
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III. 

To  all  judges,  when  in  court,  I  will  ever  be  respectful; 
they  are  the  law's  vice-regents ;  and  whatever  may  be  their 
character  and  deportment  the  individual  should  be  lost  in 
the  majesty  of  the  office. 

IV. 
Should  judges,  while  on  the  bench,  forget  that,  as  an 
officer  of  their  court,  I  have  rights,  and  treat  me  even 
with  disrespect,  I  shall  value  myself  too  highly  to  deal 
with  them  in  like  manner.  A  firm  and  temperate  remon- 
strance is  all  that  I  will  ever  allow  myself. 

V. 

In  all  intercourse  with  my  professional  brethren,  I  will 
always  be  courteous.  No  man's  passions  shall  intimidate 
me  from  asserting  fully  my  own  or  my  client's  rights ;  and 
no  man's  ignorance  or  folly  shall  induce  me  to  take  any 
advantage  of  him ;  I  shall  deal  with  them  all  as  honorable 
men,  ministering  at  our  common  altar.  But  an  act  of 
unequivocal  meanness  or  dishonesty,  though  it  shall 
wholly  sever  any  personal  relation  that  may  subsist 
between  us,  shall  produce  no  change  in  my  deportment 
when  brought  in  professional  connection  with  them;  my 
client's  rights,  and  not  my  own  feelings,  are  then  alone  to 
be  consulted. 

VI. 

To  the  various  officers  of  the  court  I  will  be  studiously 
respectful,  and  specially  regardful  of  their  rights  and 
privileges. 

VII. 

As  a  general  rule,  I  will  not  allow  myself  to  be  engaged 
in  a  cause  to  the  exclusion  of,  of  even  in  participation 
with,  the  counsel  previously  engaged,  unless  at  his  own 
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special  instance,  in  union  with  his  client's  wishes;  and  it 
must,  indeed,  be  a  strong  case  of  gross  neglect  or  of  fatal 
inability  in  the  counsel,  that  shall  induce  me  to  take  the 
cause  to  myself. 

VIII. 
If  I  have  ever  had  any  connection  with  a  cause,  I  will 
never  permit  myself  (when  that  connection  is  from  any 
reason  severed)  to  be  engaged  on  the  side  of  my  former 
antagonist.  Nor  shall  any  change  in  the  formal  aspect  of 
the  cause  induce  me  to  regard  it  as  a  ground  of  exception. 
It  is  a  poor  apology  for  being  found  on  the  opposite  side, 
that  the  present  is  but  the  ghost  of  the  former  cause. 

IX. 
Any  promise  or  pledge  made  by  me  to  the  adverse 
counsel  shall  be  strictly  adhered  to  by  me;  nor  shall  the 
subsequent  instructions  of  my  client  induce  me  to  depart 
from  it,  unless  I  am  well  satisfied  it  was  made  in  error; 
or  that  the  rights  of  my  client  would  be  materially 
impaired  by  its  performance. 

X. 

Should  my  client  be  disposed  to  insist  on  captious 
requisitions,  or  frivolous  and  vexatious  defenses,  they 
shall  be  neither  enforced  nor  countenanced  by  me.  And 
if  still  adhered  to  by  him  from  a  hope  of  pressing  the  other 
party  into  an  unjust  compromise,  or  with  any  other 
motive,  he  shall  have  the  option  to  select  other  counsel. 

XL 
If,  after  duly  examining  a  case,  I  am  persuaded  that  my 
client's  claim  or  defense  (as  the  case  may  be),  cannot,  or 
rather  ought  not  to  be  sustained,  I  will  promptly  advise 
him  to  abandon  it.  To  press  it  further  in  such  a  case, 
with  the  hope  of  .gleaning  some  advantage  by  an  extorted 
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compromise,  would  be  lending  myself  to  a  dishonorable 
use  of  legal  means  in  order  to  gain  a  portion  of  that,  the 
whole  of  which  I  have  reason  to  believe  would  be  denied 
to  him  both  by  law  and  justice. 

XIL 
I  will  never  plead  the  Statute  of  Limitations  when  based 
on  the  mere  efflux  of  time ;  for  if  my  client  is  conscious  he 
owes  the  debt,  and  has  no  other  defense  than  the  legal 
bar,  he  shall  never  make  me  a  partner  in  his  knavery. 

XIII. 
I  will  never  plead  or  otherwise  avail  of  the  bar  of 
Infancy  against  an  honest  demand.  If  my  client  possesses 
the  ability  to  pay,  and  has  no  other  legal  or  moral  defense 
than  that  it  was  contracted  by  him  when  under  the  age  of 
twenty-one  years,  he  must  seek  for  other  counsel  to  sus- 
tain him  in  such  a  defense.  And  although  in  this,  as  well 
as  in  that  of  limitation,  the  law  has  g^ven  the  defense,  and 
contemplates,  in  the  one  case,  to  induce  claimants  to  a 
timely  prosecution  of  their  rights,  and  in  the  other  designs 
to  protect  a  class  of  persons,  who  by  reason  of  tender  age 
are  peculiarly  liable  to  be  imposed  on, —  yet,  in  both  cases, 
I  shall  claim  to  be  the  sole  judge  (the  pleas  not  being  com- 
pulsory) of  the  occasions  proper  for  their  use. 

XIV. 
My  client's  conscience  and  my  own  are  distinct  entities : 
and  though  my  vocation  may  sometimes  justify  my  main- 
taining  as  facts  or  principles,  in  doubtful  cases,  what  may 
be  neither  one  nor  the  other,  I  shall  ever  claim  the 
privilege  of  solely  judging  to  what  extent  to  go.  In  civil 
cases,  if  I  am  satisfied  from  the  evidence  that  the  fact  is 
against  my  client,  he  must  excuse  me  if  I  do  not  see  as  he 
does,  and  do  not  press  it ;  and  should  the  principle  also  be 
47 
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wholly  at  variance  with  sound  law,  it  "would  be  dishonor- 
able folly  in  me  to  endeavor  to  incorporate  it  into  the 
jurisprudence  of  the  country,  when,  if  successful,  it  would 
be  a  gangrene  that  might  bring  death  to  my  cause  of  the 
succeeding  day. 

XV. 

When  employed  to  defend  those  charged  with  crimes 
of  the  deepest  dye,  and  the  evidence  against  them, 
wjhiether  legal  or  moral,  be  such  as  to  leave  no  just  doubt 
of  their  guilt,  I  shall  not  hold  myself  privileged,  much  less 
obliged,  to  use  my  endeavors  to  arrest  or  to  impede  the 
course  of  justice,  by  special  resorts  to  ingenuity  —  to  the 
artifices  of  eloquence  —  to  appeals  to  the  morbid  and 
fleeting  sympathies  of  weak  juries,  or  of  temporizing 
courts — 'to  my  own  personal  weight  of  character  — 
nor  finally,  to  any  of  the  overweening  influences  I  may 
possess  from  popular  manners,  eminent  talents,  exalted 
learning,  etc.  Persons  of  atrocious  character,  who  have 
violated  the  laws  of  God  and  man,  are  entitled  to  no  such 
special  exertions  from  any  member  of  our  pure  and  hon- 
orable profession ;  and,  indeed,  to  no  intervention  beyond 
securing  to  them  a  fair  and  dispassionate  investigation  of 
the  facts  of  their  cause,  and  the  due  application  of  the  law ; 
all  that  goes  beyond  this,  either  in  manner  or  substance, 
is  unprofessional,  and  proceeds,  either  from  a  mistaken 
view  of  the  relation  of  client  and  counsel,  or  from  some 
unworthy  and  selfish  motive  which  sets  a  higher  value  on 
professional  display  and  success  than  on  truth  and  justice, 
and  the  substantial  interests  of  the  community.  Such  an 
inordinate  ambition  I  shall  ever  regard  as  a  most  dan- 
gerous perversion  of  talents,  and  a  shameful  abuse  of  an 
exalted  station.  The  parricide,  the  gratuitious  murderer, 
or  other  perpetrator  of  like  revolting  crimes,  has  surely 
no  such  claim  on  the  commanding  talents  of  a  profession 
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whose  object  and  pride  should  be  the  suppression  of  all 
vice  by  the  vindication  and  enforcement  of  the  laws. 
Those,  therefore,  who  wrest  their  proud  knowledge  from 
its  legitimate  purposes  to  pollute  the  streams  of  justice 
and  to  screen  such  foul  offenders  from  merited  penalties, 
should  be  regarded  by  all  (and  certainly  shall  by  me)  as 
ministers  at  a  holy  altar  full  of  high  pretension  and  appar- 
ent sanctity,  but  inwardly  base,  unworthy,  and  hypocrit- 
ical —  dangerous  in  the  precise  ratio  of  their  commanding 
talents  and  exalted  learning. 

XVI. 

Whatever  personal  influence  I  may  be  so  fortunate  as 
to  possess  shall  be  used  by  me  only  as  the  most  valuable 
of  my  possessions,  and  not  be  cheapened  or  rendered 
questionable  by  a  too  frequent  appeal  to  its  influence. 
There  is  nothing  more  fatal  to  weight  of  character  than 
its  common  use;  and  especially  that  unworthy  one,  often 
indulged  in  by  eminent  counsel,  of  solemn  assurances  to 
eke  out  a  sickly  and  doubtful  cause.  If  the  case  be  a  good 
one,  it  needs  no  such  appliance;  and  if  bad,  the  artifice 
ought  to  be  too  shallow  to  mislead  any  one.  Whether 
one  or  the  other,  such  personal  pledges  should  be  very 
sparingly  used  and  only  on  occasions  which  obviously 
demand  them ;  for  if  more  liberally  resorted  to,  they  beget 
doubts  where  none  may  have  existed,  or  strengthen  those 
which  before  were  only  feebly  felt. 

XVII. 
Should  I  attain  that  eminent  standing  at  the  bar  which 
gives  authority  to  my  opinions,  I  shall  endeavor,  in  my 
intercourse,  with  my  junior  brethren,  to  avoid  the  least 
display  of  it  to  their  prejudice.  I  will  strive  never  to  for- 
get the  days  of  my  youth,  when  I  too  was  feeble  in  the 
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law,  and  without  standing.  I  well  remember  my  then 
ambitious  aspirations  (though  timid  and  modest)  nearly- 
blighted  by  the  inconsiderate  or  rude  and  arrogant  deport- 
ment of  some  of  my  seniors ;  and  I  will  further  remember 
that  the  vital  spark  of  my  early  ambition  might  have  been 
wholly  extinguished,  and  my  hopes  forever  ruined,  had 
not  my  own  resolutions,  and  a  few  generous  acts  of  some 
others  of  my  seniors,  raised  me  from  my  depression.  To 
my  juniors,  therefore,  I  shall  ever  be  kind  and  encourag- 
ing; and  never  too  proud  to  recognize  distinctly  that,  on 
many  occasions,  it  is  quite  probable  their  knowledge  may 
be  more  accurate  than  my  own,  and  that  they,  with  their 
limited  reading  and  experience,  have  seen  the  matter 
more  soundly  than  I,  with  my  much  reading  and  long 
experience. 

XVIII. 
To  my  clients  I  will  be  faithful;  and  in  their  causes 
zealous  and  industrious.  Those  who  can  afford  to  com- 
pensate me,  must  do  so ;  but  I  shall  never  close  my  ear  or 
heart  because  my  client's  means  are  low.  Those  wha 
have  none,  and  who  have  just  causes,  are,  of  all  others,, 
the  best  entitled  to  sue,  or  be  defended;  and  they  shall 
receive  a  due  portion  of  my  services,  cheerfully  given. 

XIX. 
Should  my  client  be  disposed  to  compromise,  or  to 
settle  his  claim,  or  defense;  and  especially  if  he  be  con- 
tent with  a  verdict  or  judgment,  that  has  been  rendered; 
or  having  no  opinion  of  his  own,  relies  with  confidence 
on  mine,  I  will  in  all  such  cases  greatly  respect  his  wishes 
and  real  interests.  The  further  prosecution,  therefore,  of 
the  claim  or  defense  (as  the  case  may  be),  will  be  recom- 
mended by  me  only  when,  after  mature  deliberation,  I  am 
satisfied  that  the  chances  are  decidedly  in  his  favor;  and  I 
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will  never  forget  that  the  pride  of  professional  opinion  on 
my  part,  or  the  spirit  of  submission,  or  of  controversy  (as 
the  case  may  be)  on  that  of  my  client,  may  easily  mislead 
the  judgment  of  both,  and  cannot  justify  me  in  sanction- 
ing, and  certainly  not  in  recommending,  the  further  prose- 
cution of  what  ought  to  be  regarded  as  a  hopeless  cause. 
To  keep  up  the  ball  (as  the  phrase  goes)  at  my  client's 
expense,  and  to  my  own  profit,  must  be  dishonorable ;  and 
however  willing  my  client  may  be  to  pursue  a  phantom, 
and  to  rely  implicitly  on  my  opinion,  I  will  terminate  the 
controversy  as  conscientiously  for  him  as  I  would  were 

the  cause  my  own. 

XX. 

Should  I  not  understand  my  client's  cause,  after  due 

means  to  comprehend  it,  I  will  retain  it  no  longer,  but 

honestly  confess  it,   and  advise  him  to  consult  others, 

whose  knowledge  of  the  particular  case  may  probably  be 

better  than  my  own. 

XXL 
The  wealthy  and  the  powerful  shall  have  no  privilege 
against   my   client   that   does   not   equally   appertain   to 
others.     None  shall  be  so  great  as  to  rise,  even  for  a 
moment,  above  the  just  requisitions  of  the  law. 

XXII. 

When  my  client's  reputation  is  involved  in  the  contro- 
versy, it  shall  be,  if  possible,  judicially  passed  on.  Such 
cases  do  not  admit  of  compromise ;  and  no  man's  elevated 
standing  shall  induce  me  to  consent  to  such  a  mode  of  set- 
tling the  matter :  the  amende  from  the  great  and  wealthy 
to  the  ignoble  and  poor  should  be  free,  full  and  open. 

XXIII. 
In  all  small  cases  in  which  I  may  be  engaged  I  will  as 
conscientiously  discharge  my  duty  as  in  those  of  magni- 
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tude ;  always  recollecting  that  "  small  "  and  "  large  "  are 
to  clients  relative  terms,  the  former  being  to  a  poor  man 
what  the  latter  is  to  a  rich  one;  and,  as  a  young  practi- 
tioner, not  forgetting  that  large  ones,  which  we  have  not, 
will  never  come,  if  the  small  ones,  which  we  have,  are 
neglected. 

XXIV. 

I  will  never  be  tempted  by  any  pecuniary  advantage 
h9wever  great,  nor  be  persuaded  by  any  appeal  to  my 
feelings  however  strong,  to  purchase,  in  whole  or  in  part 
my  client's  cause.  Should  his  wants  be  pressing,  it  will 
be  an  act  of  humanity  to  relieve  them  myself,  if  I  am  able, 
and  if  I  am  not,  then  to  induce  others  to  do  so.  But  in 
no  case  will  I  permit  either  my  benevolence  or  avarice,  his 
wants  or  his  ignorance,  to  seduce  me  into  any  participa- 
tion of  his  pending  claim  or  defense.  Cases  may  arise  in 
which  it  would  be  mutually  advantageous  thus  to  bargain, 
but  the  experiment  is  too  dangerous,  and  my  rule  too 
sacred  to  admit  of  any  exception,  persuaded  as  I  am  that 
the  relation  of  client  and  counsel,  to  be  preserved  in  abso- 
lute purity,  must  admit  of  no  such  privilege,  however 
guarded  it  may  be  by  circumstances ;  and  should  the  spe- 
cial case  alluded  to  arise,  better  would  it  be  that  my  client 
should  suffer,  and  I  lose  a  great  and  honest  advantage, 
than  that  any  discretion  should  exist  in  a  matter  so 
extremely  liable  to  abuse,  and  so  dangerous  in  precedent. 

And  though  I  have  thus  strongly  worded  my  resolution, 
I  do  not  thereby  mean  to  repudiate,  as  wholly  inadmis- 
sible the  taking  of  contingent  fees  —  on  the  contrary,  they 
are  sometimes  perfectly  proper  and  are  called  for  by 
public  policy,  no  less  than  by  humanity.  The  distinction 
is  very  clear.  A  claim  or  defense  may  be  perfectly  good 
in  law,  and  in  justice,  and  yet  the  expenses  of  litigation 
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would  be  much  beyond  the  means  of  the  claimant  or 
defendant  —  and  equally  so  as  to  counsel,  who,  if  not  thus 
contingently  compensated  in  the  ratio  of  the  risk,  might 
not  be  compensated  at  all.  A  contingent  fee  looks  to  pro- 
fessional compensation  only  on  the  final  result  of  the  mat- 
ter in  favor  of  the  client.  None  other  is  offered  or  is 
attainable.  The  claim  or  defense  never  can  be  made  with- 
out such  an  arrangement;  it  is  voluntarily  tendered,  and 
necessarily  accepted  or  rejected,  before  the  institution  of 
any  proceedings. 

It  flows  not  from  the  influence  of  counsel  over  client, 
both  parties  have  the  option  to  be  off;  no  expenses  have 
been  incurred;  no  moneys  have  been  paid  by  the  counsel 
to  the  client;  the  relation  of  borrower  and  lender,  of 
vendor  and  vendee,  does  not  subsist  between  them, —  but 
it  is  an  independent  contract  for  the  services  of  counsel 
to  be  rendered  for  the  contingent  avails  of  the  matter  to 
be  litigated.  Were  this  denied  to  the  poor  man,  he  could 
neither  prosecute  nor  be  defended.  All  of  this  differs 
essentially  from  the  object  of  my  resolution,  which  is 
against  purchasing,  in  whole  or  in  part,  my  client's  rights, 
after  the  relation  of  client  and  counsel,  in  respect  to  it,  has 
been  fully  established  —  after  the  strength  of  his  case  has 
become  known  to  me  —  after  his  total  pecuniary  inability 
is  equally  known  —  after  expenses  have  been  incurred 
which  he  is  unable  to  meet  —  after  he  stands  to  me  in  the 
relation  of  a  debtor  and  after  he  desires  money  from  me 
in  exchange  for  his  pending  rights.  With  this  explana- 
tion I  renew  my  resolution  never  so  to  purchase  my 
client's  cause,  in  whole  or  in  part;  but  still  reserve  to 
myself,  on  proper  occasions,  and  with  proper  guards,  the 
professional  privilege  (denied  by  no  law  among  us)  of 
agreeing  to   receive   a   contingent   compensation   freely 
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offered  for  services  wholly  to  be  rendered,  and  when  it  is 
the  only  means  by  which  the  matter  can  either  be  prose- 
cuted or  defended.  Under  all  other  circumstances,  I  shall 
regard  contingent  fees  as  obnoxious  to  the  present 
resolution. 

XXV. 

I  will  retain  no  client's  funds  beyond  the  period  in 
which  I  can,  with  safety  and  ease,  put  him  in  possession 
of  them. 

XXVI. 

I  will  on  no  occasion  blend  with  my  own  my  client's 
money.  If  kept  distinctly  as  his  it  will  be  less  liable  to  be 
considered  as  my  own. 

XXVII. 

I  will  charge  for  my  services  what  my  judgment  and 
conscience  inform  me  is  my  due,  and  nothing  more.  If 
that  be  withheld  it  will  be  no  fit  matter  for  arbitration,  for 
no  one  but  myself  can  adequately  judge  of  such  services, 
and  after  they  are  successfully  rendered,  they  are  apt  to 
be  ungratefully  forgotten.  I  will  then  receive  what  the 
client  offers,  or  the  laws  of  the  country  may  award, —  but 
in  either  case  he  must  never  hope  to  be  again  my  client. 

XXVIII. 
As  a  general  rule  I  will  carefully  avoid  what  is  called 
the  "  taking  of  half  fees."  And  though  no  one  can  be  so 
competent  as  myself  to  judge  what  may  be  a  just  com- 
pensation for  my  services,  yet  when  the  quiddam  hon- 
orarium has  been  established,  by  usage  or  law,  I  shall 
regard  as  eminently  dishonorable  all  underbidding  of  my' 
professional  brethren.  On  such  a  subject,  however,  no 
inflexible  rule  can  be  given  to  myself,  except  to  be  invari- 
ably guided  by  a  lively  recollection  that  I  belong  to  an 
honorable  profession. 
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XXIX. 

Having  received  a  retainer  for  contemplated  services, 
which  circumstances  have  prevented  me  from  rendering, 
I  shall  hold  myself  bound  to  refund  the  same,  as  having 
been  paid  to  me  on  a  consideration  which  has  failed ;  and, 
as  such  subject  to  restitution  on  every  principle  of  law, 
and  of  good  morals, —  and  this  shall  be  repaid  not  merely 
at  the  instance  of  my  client,  but  ex  tnero  motu. 

XXX. 

After  a  cause  is  finally  disposed  of,  and  all  relation  of 
client  and  counsel  seems  to  be  forever  closed,  I  will  not 
forget  that  it  once  existed ;  and  will  not  be  inattentive  to 
his  just  request  that  all  of  his  papers  may  be  carefully 
arranged  by  me,  and  handed  over  to  him.  The  execution 
of  such  demands,  though  sometimes  troublesome,  and 
inopportunely  or  too  urgently  made,  still  remains  a  part 
of  my  professional  duty,  for  which  I  shall  consider  myself 
already  compensated. 

XXXI. 

All  opinions  for  clients,  verbal  or  written,  shall  be  my 
opinions,  deliberately  and  sincerely  given,  and  never  venal 
and  flattering  offerings  to  their  wishes  or  their  vanity. 
And  though  clients  sometimes  have  the  folly  to  be  better 
pleased  with  having  their  views  confirmed  by  an 
erroneous  opinion  than  their  wishes  or  hopes  thwarted  by 
a  sound  one,  yet  such  assentation  is  dishonest  and  unpro- 
fessional. Counsel,  in  giving  opinions,  whether  they  per- 
ceive this  weakness  in  their  clients  or  not,  should  act  as 
judges,  responsible  to  God  and  man,  as  also  especially  to 
their  employers,  to  advise  them  soberly,  discreetly,  and 
honestly,  to  the  best  of  their  ability,  though  the  certain 
consequence  be  the  loss  of  large  prospective  gains. 
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XXXII. 

If  my  client  consents  to  endeavors  for  a  compromise 
of  his  claim  or  defense,  and  for  that  purpose  I  am  to  com- 
mune with  the  opposing  counsel  or  others,  I  will  never 
permit  myself  to  enter  upon  a  system  of  tactics,  to  ascer- 
tain who  shall  overreach  the  other  by  the  most  nicely 
balanced  artifices  of  disingenuousness,  by  mystery,  silence, 
obscurity,  suspicion,  vigilance  to  the  letter,  and  all  of  the 
other  machinery  used  by  this  class  of  tacticians  to  the 
vulgar  surprise  of  clients,  and  the  admiration  of  a  few  ill- 
judging  lawyers.  On  the  contrary,  my  resolution  in  such 
a  case  is  to  examine  with  great  care,  previously  to  the 
interview,  the  matter  of  compromise ;  to  form  a  judgment 
as  to  what  I  will  offer  or  accept;  and  promptly,  frankly, 
and  firmly  to  communicate  my  views  to  the  adverse 
counsel.  In  so  doing  no  lights  shall  be  withheld  that  may 
terminate  the  matter  as  speedily  and  as  nearly  in  accord- 
ance with  the  rights  of  my  client  as  possible ;  although  a 
more  dilatory,  exacting,  and  wary  policy  might  finally 
extract  something  more  than  my  own  or  even  my  client's 
hopes.  Reputation  gained  for  this  species  of  skill  is  sure 
to  be  followed  by  more  than  an  equivalent  loss  of  char- 
acter; shrewdness  is  too  often  allied  to  unfairness,  cau- 
tion to  severity,  silence  to  disingenuousness,  wariness  to 
exaction  to  make  me  covet  a  reputation  based  on  such 
qualities. 

XXXIII. 

What  is  wrong  is  not  the  less  so  from  being  common. 
And  though  few  dare  to  be  singular,  even  in  a  right  cause^ 
I  am  resolved  to  make  my  own,  and  not  the  conscience 
of  others,  my  sole  guide.  What  is  morally  wrong  can- 
not be  professionally  right,  however  it  may  be  sanctioned 
by  time  or  custom.      It  is  better  to  be  right  with  a  few. 
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or  even  none,  than  wrong,  though  with  a  multitude.  If, 
therefore,  there  be  among  my  brethren  any  traditional 
moral  errors  of  practice,  they  shall  be  studiously  avoided 
by  me,  though  in  so  doing  I  unhappily  come  in  collision 
with  what  is  (erroneously,  I  think)  too  often  denominated 
the  policy  of  the  profession.  Such  cases,  fortunately, 
occur  but  seldom,  but  when  they  do,  I  shall  trust  to  that 
moral  firmness  of  purpose  which  shrinks  from  no  con- 
sequences, and  which  can  be  intimidated  by  no  authority, 
however  ancient  or  respectable. 

XXXIV. 
Law  is  a  deep  science;  its  boundaries,  like  space,  seem 
to  recede  as  we  advance ;  and  though  there  be  as  much  of 
certainty  in  it  as  in  any  other  science,  it  is  fit  we  should 
be  modest  in  our  opinions,  and  ever  willing  to  be  further 
instructed.  Its  acquisition  is  more  than  the  labor  of  a 
life,  and  after  all  can  be  with  none  the  subject  of  an 
unshaken  confidence.  In  the  language,  then,  of  a  late 
beautiful  writer,  I  am  resolved  to  "  consider  my  own 
acquired  knowledge  but  as  a  torch  flung  into  an  abyss, 
making  the  darkness  visible,  and  showing  me  the  extent 
of  my  own  ignorance."     (Jameson.) 

XXXV. 

I  will  never  be  voluntarily  called  as  a  witness  in  any 
cause  in  which  I  am  counsel.  Should  my  testimony,  how- 
ever, be  so  material  that  without  it  my  client's  cause  may 
be  greatly  prejudiced,  he  must  at  once  use  his  option  to 
cancel  the  tie  between  us  in  the  cause,  and  dispense  with 
my  further  services  or  with  my  evidence.  Such  a 
dilemma  would  be  anxiously  avoided  by  every  delicate 
mind,  the  union  of  counsel  and  witness  being  usually 
resorted  to  only  as  a  forlorn  hope  in  the  agonies  of  a 
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cause,  and  becomes  particularly  offensive  when  its  object 
be  to  prove  an  admission  made  to  such  counsel  by  the 
opposite  litigant.  Nor  will  I  ever  recognize  any  distinc- 
tion in  this  respect  between  my  knowledge  of  facts 
acquired  before  and  since  the  institution  of  the  suit,  for 
in  no  case  will  I  consent  to  sustain  by  my  testimony  any 
of  the  matters  which  my  interest  and  professional  duty 
render  me  anxious  to  support.  This  resolution,  however, 
has  no  application  whatever  to  facts  contemporaneous 
with  and  relating  merely  to  the  prosecution  or  defense  of 
the  cause  itself ;  such  as  evidence  relating  to  the  contents 
of  a  paper-  unfortunately  lost  by  myself  or  others  —  and 
such  like  matters,  which  do  not  respect  the  original 
merits  of  the  controversy,  and  which,  in  truth,  adds 
nothing  to  the  once  existing  testimony;  but  relates 
merely  to  matters  respecting  the  conduct  of  the  suit,  or  to 
the  recovery  of  lost  evidence;  nor  does  it  apply  to  the 
case  of  gratuitous  counsel, —  that  is,  to  those  who  have 
expressly  given  their  services  voluntarily. 

XXXVI. 
Every  letter  or  note  that  is  addressed  to  me  shall 
receive  a  suitable  response,  and  in  proper  time.  Nor  shall 
it  matter  from  whom  it  comes,  what  it  seeks,  or  what 
may  be  the  terms  in  which  it  is  penned.  Silence  can  be 
justified  in  no  case;  and  though  the  information  sought 
cannot  or  ought  not  to  be  given,  still  decorum  would 
require  from  me  a  courteous  recognition  of  the  request, 
though  accompanied  with  a  firm  withholding  of  what  has 
been  asked.  There  can  be  no  surer  indication  of  vulgar 
education  than  neglect  of  letters  and  notes ;  it  manifests  a 
total  want  of  that  tact  and  amenity  which  intercourse  with 
good  society  never  fails  to  confer.  But  that  dogged 
silence  (worse  than  a  rude  reply)  in  which  some  of  our 
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« 

profession  indulge  on  receiving  letters  offensive  to  their 
dignity,  or  when  dictated  by  ignorant  importunity,  I  am 
resolved  never  to  imitate  —  but  will  answer  every  letter 
and  note  with  as  much  civility  as  may  be  due,  and  in  as 
good  time  as  may  be  practicable. 

XXXVII. 
Should  a  professional  brother,  by  his  industry,  learn- 
ing, and  zeal,  or  even  by  some  happy  chance,  become 
eminently  successful  in  causes  which  give  him  large 
pecuniary  emoluments,  I  will  neither  envy  him  the  fruits 
of  his  toils  or  good  fortune,  nor  endeavor  by  any  indirec- 
tion to  lessen  them,  but  rather  strive  to  emulate  his 
worth,  than  enviously  to  brood  over  his  meritorious 
success,  and  my  own  more  tardy  career. 

XXXVIII. 
Should  it  be  my  happy  lot  to  rank  with,  or  take  prece- 
dence of  my  seniors,  who  formerly  endeavored  to  impede 
my  onward  course,  I  am  firmly  resolved  to  give  them  no 
cause  to  suppose  that  I  remember  the  one,  or  am  con- 
scious of  the  other.  When  age  and  infirmities  have  over- 
taken them,  my  kindness  will  teach  them  the  loveliness  of 
forgiveness.  Those  again,  who  aided  me  when  young  in 
the  profession  shall  find  my  gratitude  increase  in  propor- 
tion as  I  become  the  better  able  to  sustain  myself. 

XXXIX. 

A  forensic  contest  is  often  no  very  sure  test  of  the  com- 
parative strength  of  the  combatants,  nor  should  defeat  be 
regarded  as  a  just  cause  of  boast  in  the  victor,  or  of 
mortification  in  the  vanquished.  When  the  controversy 
has  been  judicially  settled  against  me,  in  all  courts,  I  will 
not  '*  fight  the  battle  o'er  again,"  coram  non  judice;  nor 
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endeavor  to  persuade  others,  as  is  too  often  done,  that 
the  courts  were  prejudiced  —  or  the  jury  desperately 
ignorant  —  or  the  witnesses  perjured  —  or  that  the  vic- 
torious counsel  were  unprofessional  and  disingenuous. 
In  such  cases,  Credat  Judaeus  Apella! 

XL. 

Ardor  in  debate  is  often  the  soul  of  eloquence,  and  the 
greatest  charm  of  oratory.  When  spontaneous  and  suited 
to  the  occasion,  it  becomes  powerful.  A  sure  test  of  this 
is  when  it  so  alarms  a  cold,  calculating  and  disingenuous 
opponent,  as  to  induce  him  to  resort  to  numerous  vexa- 
tious means  of  neutralizing  its  force  —  when  ridicule  and 
sarcasm  take  the  place  of  argument  —  when  the  poor 
device  is  resorted  to  of  endeavoring  to  cast  the  speaker 
from  his  well-guarded  pivot,  by  repeated  interruptions,  or 
by  impressing  on  the  court  and  jury  that  his  just  and  well- 
tempered  zeal  is  but  passion,  and  his  earnestness  but  the 
exacerbation  of  constitutional  infirmity  —  when  the  oppo- 
nent assumes  a  patronizing  air,  and  imparts  lessons  of 
wisdom  and  of  instruction!  Such  opponents  I  am 
resolved  to  disappoint,  and  on  no  account  will  I  ever  imi- 
tate their  example.  The  warm  current  of  my  feelings 
shall  be  permitted  to  flow  on ;  the  influences  of  my  nature 
shall  receive  no  check ;  the  ardor  and  fullness  of  my  words 
shall  not  be  abated  —  for  this  would  be  to  gratify  the 
unjust  wishes  of  my  adversary,  and  would  lessen  my  use- 
fuhiess  to  my  client's  cause. 

XLI. 

In  reading  to  the  court  or  to  the  jury,  authorities, 
records,  documents  or  other  papers,  I  shall  always  con- 
sider myself  as  executing  a  trust,  and  as  such,  bound  to 
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execute  it  faithfully  and  honorably.  I  am  resolved,  there- 
fore, carefully  to  abstain  from  all  false  or  deceptious 
readings,  and  from  all  uncandid  omissions  of  any  qualifi- 
cations of  the  doctrines  maintained  by  me,  which  may  be 
contained  in  the  text  or  in  the  notes ;  and  I  shall  ever  hold 
that  the  obligation  extends  not  only  to  words,  syllables, 
and  letters,  but  also  to  the  tnodus  legendi.  All  intentional 
false  emphasis  and  even  intonations  in  any  degree  calcu- 
lated to  mislead,  are  petty  impositions  on  the  confidence 
reposed,  and,  whilst  avoided  by  myself,  shall  ever  be 
regarded  by  me  in  others  as  feeble  devices  of  an  impover- 
ished mind,  or  as  pregnant  evidences  of  a  disregard  for 
truth,  which  justly  subjects  them  to  be  closely  watched  in 
more  important  matters. 

XLIL 

In  the  examination  of  witnesses,  I  shall  not  forget  that 
perhaps  circumstances  and  not  choice  have  placed  them 
somewhat  in  my  power.  Whether  so  or  not,  I  shall  never 
esteem  it  my  privilege  to  disregard  their  feelings,  or  to 
extort  from  their  evidence  what,  in  moments  free  from 
embarrassment,  they  would  not  testify.  Nor  will  I  con- 
clude that  they  have  no  regard  for  truth  and  even  the 
sanctity  of  an  oath,  because  they  use  the  privilege 
accorded  to  others,  of  changing  their  language  and  of 
explaining  their  previous  declarations.  Such  captious 
dealing  with  the  words  and  syllables  of  a  witness  ought 
to  produce  in  the  mind  of  an  intelligent  jury  only  a 
reverse  effect  from  that  designed  by  those  who  practice 
such  poor  devices. 

XLIII. 

I  will  never  enter  into  any  conversation  with  my 
opponent's  client,  relative  to  his  claim  or  defense,  except 
with  the  consent  and  in  the  presence  of  his  counsel. 
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XLIV. 

Should  the  party  just  mentioned  have  no  counsel,  and 
my  client's  interest  demand  that  I  should  still  commune 
with  him,  it  shall  be  done  in  writing  only,  and  no  verbal 
response  will  be  received.  And  if  such  person  be  unable 
to  commune  in  writing,  I  will  either  delay  the  matter  until 
he  employs  counsel,  or  takes  down  in  writing  his  reply  in 
the  presence  of  others;  so  that  if  occasion  should  make 
it  essential  to  avail  myself  of  his  answer,  it  may  be  done 
through  the  testimony  of  others,  and  not  by  mine.  Even 
such  cases  should  be  regarded  as  the  result  of  unavoid- 
able necessity,  and  are  to  be  resorted  to  only  to  guard 
against  great  risk,  the  artifices  of  fraud,  or  with  the  hope 
of  obviating  litigation. 

XLV. 

Success  in  any  profession  will  be  much  promoted  by 
good  address.  Even  the  most  cautious  and  discrimi- 
nating tninds  are  not  exempt  from  its  influence;  the 
wisest  judges,  the  most  dispassionate  juries,  and  the  most 
wary  opponents  being  made  thereby,  at  least,  more  will- 
ing auditors  —  and  this,  of  itself,  is  a  valuable  end.  But 
whilst  address  is  deservedly  prized,  and  merits  the  highest 
cultivation,  I  fully  concur  in  sentiment  with  a  high 
authority,  that  we  should  be  "  respectful  without  mean- 
ness, easy  without  too  much  familiarity,  genteel  without 
affectation,  and  insinuating  without  any  art  or  design." 

XLVI. 

Nothing  is  more  unfriendly  to  the  art  of  pleasing  than 
morbid  timidity  (bashfulness  —  mattt^aty^  honte). 

All  life  teems  with  examples  of  its  prejudicial  influence, 
showing  that  the  art  of  rising  in  life  has  no  greater 
enemy  than  this  nervous  and  senseless  defect  of  educa- 
tion.     Self-possession,    calmness  —  steady    assurance  — 
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intrepidity  —  are  all  perfectly  consistent  with  the  most 
amiable  modesty,  and  none  but  vulgar  and  illiterate  minds 
are  prone  to  attribute  to  presumptuous  assurance  the 
apparently  cool  and  unconcerned  exertions  of  young  men 
at  the  bar.  A  great  connoisseur  in  such  matters  says, 
that  "  what  is  done  under  concern  and  embarrassment  is 
sure  to  be  ill  done; "  and  the  judge  (I  have  known  some) 
who  can  scowl  on  the  early  endeavors  of  the  youthful 
advocate  who  has  fortified  himself  with  resolution,  must 
be  a  man  poor  in  the  knowledge  of  human  character,  and, 
perhaps,  still  more  so  in  good  feelings.  Whilst,  there- 
fre,  I  shall  ever  cherish  these  opinions,  I  hold  myself 
bound  to  distinguish  the  arrogant,  noisy,  shallow,  and 
dictatorial  impudence  of  some,  from  the  gentle,  though 
firm  and  manly,  confidence  of  others  —  they  who  bear 
the  white  banner  of  modesty,  fringed  with  resolution. 

XLVII. 
All  reasoning  should  be  regarded  as  a  philosophical 
process  —  its  object  being  conviction  by  certain  known 
and  legitimate  means.  No  one  ought  to  be  expected  to 
be  convinced  by  loud  words  —  dogmatic  assertions' — 
assumption  of  superior  knowledge  —  sarcasm  —  invec- 
tive ;  but  by  gentleness,  sound  ideas,  cautiously  expressed 
by  sincerity  —  my  ardor  without  extravasation.  The 
nlinds  and  hearts  of  those  we  address  are  apt  to  be  closed 
when  the  lungs  are  appealed  to  instead  of  logic;  when 
assertion  is  relied  on  more  than  proof ;  and  when  sarcasm 
and  invective  supply  the  place  of  deliberate  reasoning. 
My  resolution,  therefore,  is  to  respect  courts,  juries,  and 
counsel  as  assailable  only  through  the  medium  of  logical 
and  just  reasoning;  and  by  such  appeals  to  the  sympa- 
thies of  our  common  nature  as  are  worthy,  legitimate, 
well-timed,  and  in  good  taste. 

48  ,; 
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XLVIII. 

The  ill  success  of  many  at  the  bar  is  owing  to  the  fact 
that  their  business  is  not  their  pleasure.  Nothing  can  be 
t^ore  unfortunate  than  this  state  of  mind.  The  world  is 
too  full  of  penetration  not  to  perceive  it,  and  much  of 
our  discourteous  manner  to  clients,  to  courts,  to  juries, 
and  counsel,  has  its  source  in  this  defect.  I  am,  there- 
fore, resolved  to  cultivate  a  passion  for  my  profession ;  or, 
after  a  reasonable  exertion  therein,  without  success,  to 
abandon  it.  But  I  will  previously  bear  in  mind,  that  he 
who  abandons  any  profession  will  scarcely  find  another 
to  suit  him ;  the  defect  is  in  himself ;  he  has  not  performed 
his  duty,  and  has  failed  in  resolutions,  perhaps  often  made, 
%o  retrieve  lost  time,  the  want  of  firmness  can  give  no 
promise  of  success  in  any  vocation. 

XLIX. 
Avarice  is  one  of  the  most  dangerous  and  disgusting 
of  vices.  Fortunately  its  presence  is  oftener  found  in  age 
than  in  youth ;  for  if  it  be  seen  as  an  early  feature  in  our 
character  it  is  sure,  in  the  course  of  a  long  life,  to  work  a 
great  mass  of  oppression,  and  to  end  in  both  intellectual 
and  moral  desolation.  Avarice  gradually  originates  every 
species  of  indirection.  Its  offspring  is  meanness ;  and  it 
contaminates  every  pure  and  honorable  principle.  It 
cannot  consist  with  honesty  scarce  a  moment  without 
gaining  the  victory.  Should  the  young  practitioner, 
therefore,  on  the  receipt  of  the  first  fruits  of  his  exertions, 
perceive  the  slightest  manifestations  of  this  vice,  let  him 
view  it  as  his  most  insidious  and  deadly  enemy.  Unless 
he  can  then  heartily  and  thoroughly  eradicate  it,  he  will 
find  himself,  perhaps  slowly,  but  surely,  capable  of  unpro- 
fessional —  mean  —  and,  finally,  dishonest  acts,  which  as 
they  cannot  be  long  concealed,  will  render  him  conscious 


Digitized  by  VjOOQIC 


CODE  OF  PROFESSIONAL  ETHICS  755 

of  the  loss  of  character ;  make  him  callous  to  all  the  nicer 
feelings ;  and  ultimately  so  degrade  him,  that  he  consents 
to  live  upon  arts,  from  which  his  talents,  acquirements 
and  original  integrity  would  certainly  have  rescued  him, 
had  he,  at  the  very  commencement,  fortified  himself  with 
the  resolution  to  reject  all  gains  save  those  acquired  by 
the  most  strictly  honorable  and  professional  means.  I 
am,  therefore,  firmly  resolved  never  to  receive  from  any 
one  a  compensation  not  justly  and  honorably  my  due; 
and,  if  fairly  received,  to  place  on  it  no  undue  value;  to 
entertain  no  affection  for  money,  further  than  as  a  means 
of  obtaining  the  goods  of  life, —  the  art  of  using  money 
being  quite  as  important  for  the  avoidance  of  avarice, 
and  the  preservation  of  a  pure  character,  as  that  of 
acquiring  it. 

With  the  aid  of  the  foregoing  resolutions,  and  the  faith- 
ful adherence  to  the  following  and  last  one,  I  hope  to 
attain  eminence  in  my  profession,  and  to  leave  this  world 
w^ith  the  merited  reputation  of  having  lived  an  honest 
lawyer. 

LAST  RESOLUTION:  I  will  read  the  foregoing 
forty-nine  resolutions  twice  every  year  during  my  pro- 
fessional life. 

APPENDIX  I. 
The  Oath  Administered  to  Lawyers  in  Germany  on 
Admission  to  the  Bar  of  the  Respective  Mon- 
ARCHiAL  States. 

You  shall  promise  and  swear,  that,  after  his  highness, 

the  Duke  and  Lord   ,  has  granted  you  the 

license  to  practise  law  as  a  member  of  the  Bar  before  all 

courts  and  public  authorities  of  this  state, , 

you  will  be  faithful,  obedient  and  subject  to  his  highness 
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and  his  high  legal  successor  in  the  government;  show 
obedience  to  the  constitution ;  faithfully  keep  and  observe 
the  laws  and  ordinances  especially,  according  to  your  best 
knowledge  and  understanding;  faithfully  and  industri- 
ously aid  everybody,  the  poor  man  quite  as  willingly  as 
the  rich  man,  without  fear  of  the  courts  to  his  right,  by 
advice,  speech  and  action;  not  overcharge  parties  with 
fees ;  not  obstruct  the  amicable  settlement  of  law  suits,  but 
further  it  as  much  as  possible ;  not  retard  or  hinder  justice 
in  any  way  whatsoever;  never  give  countenance  to  dis- 
honest designs  of  parties,  particularly  not  suggest  to  any 
party  or  any  accused  person  groundless  subterfuges  and 
statements  contrary  to  the  truth,  or  recantation;  and  if 
you  should  find  the  cause  of  a  party,  in  your  persuasion, 
to  be  without  foundation,  or  not  based  upon  the  law,  and 
you  could  not  amicably  dissuade,  such  party,  as  is  your 
duty  to  do,  from  its  intent,  not  represent  it  in  court  in 
such  cause  any  longer;  and  never,  in  any  case  taken  in 
hand  by  you,  speak  and  act  more  than  you  are  instructed 
to  do;  keep  secrets  intrusted  to  you  inviolate;  take  care 
of  and  return  in  good  time  public  papers  and  records  laid 
before  you  or  communicated  to  you;  keep  safely,  funds 
which  may  be  intrusted  to  you,  and  give  a  conscientious 
account  of  them ;  and  finally,  show  to  the  public  authori- 
ties and  courts,  before  which  you  will  appear  as  counsel, 
due  respect,  and  abstain  from  all  invective  against  the 
same;  also  not  to  be  prevented  from  the  fulfillment  of 
these  duties,  either  by  favor,  gifts,  friendship  or  enmity, 
or  any  other  impure  motive,  and  altogether  so  behave  as 
is  becoming  and  befitting  a  conscientious  and  duteous 
attorney  and  counselor  at  law. 

Oath. —  All  that  has  been  read  to  me  now  I  have  well 
understood  and  solemnly  promise  to  do;  I  will  keep  that 
oath  firmly,  inviolately  and  faithfully,  So  Help  Me  God! 
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